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VF, VERY PROFITABLE TO 
| BE VNDERSTOODE OF ALL 4 
| The Subie&s of this Realme of ExcGrL and, (de- 
i ſirous ts know, whether, whereof, and How, they may make 
| their Txs TAMENTS : 4#d by what meanes the ſame 
[{ may be effedted or hindered, and no lefle accep- 
" table, aſwell for the rarenefle of the worke, as for 
| ll l the cafineſſe of rhe Stile, and 
} METHOD.  . 


'Þ{ CoMPILED OF SVCH LAWES ECCLE- 
STASTICALL AND CIVILE, AS BE 
Not repugnam to the Lawes, Cuſtomes, or ' 
Statutes of this Realme, nor derogatoric 
to the Prerogatiuc Royall, 


In which Treatiſe alſo are inſerted diuers Statutes ofthis Land, 
together with mention of ſundry Cuſtomes,-as well Generall 
as Particular, not impertinent thereto : 


Beſides divers Marginall notes, and Quotations not "Y 
be neglefted, eſpecially of 1nſtinianiſts, or young 


Students of the Ciuill law : 


| With two Tables, the one Analyticall, ——— the generall or- 
det of the whole Treatiſe, The other Alphabericall, diſcloſing the . } 
particular Contents by That ian the beginning; lj 
”,, ___ thisintheendofrhe Booke, | '2 
Newly CorreQted and augmented with ſundryprineipall Additions, 

By the induftrie of Henry Smynburs , ludge of the Prerogatiue Courr | 
' ..- - of the Lord Arc pof Yorke, and Bathelous - 

of the Ciuil Lawe,. 

2.K1NG 8.429, 

Put thine houſe in rdey, for thi ſhalt die,and not live. 
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REVERENDISSIMO 


In Cnunnxisro Parry, 
| 8 TOBIAs EBORACENSI AR- 
| CHIEPISCOÞ0O, ANGLIQE 


Primati& Metropolitano, Domi- 
no ſuo colendiſsimo. 


(*x*) 


l m T'ypographam 
ſl Renerendiſstme 
\ fo lucubratios 
_ aliquot meas 
jd pridem editas , 
nunc Denud excu- 
PA Fl Mere Velle accepiſſe, 
{© SLE facile adduttus ſum 
ERS V1 eas non ſolum es 
mend atiores , ſed etiam auttiores & locuple- 
tores emitierem , Nec dubito quin hoc noſtrum 
Inſlitutum, fi non omnibus, pleriſq, tamen gras 
tum futurmm (it , mihi ſoli periculoſam. wif 
ques enim feribend] pltbroſg, in lucem edend; pru- © 
4 2 rity 


EPISTOLA 


rita afficitur ,Js ſan mnltos innitat Tudices,quo- 
rum non ſemper na eademg, eſt ſententia:; Imo 
Vero Dnuſquiſq, abundat ſenſu ſuo , nec alter al 
terins acquieſcere ſolet ingenio; Id quod non pau- 
cos ab omni {cribendi genere ſepiſsme deterru- 
iſſe compertum eſt, eoſdemg, peritiſsimos, ſecurt- 
tatem fuam magis ſilentio e& taciturnitate , 
quam Vtilitatem publicam ſcribenao , & libro- 
rum multitudine querentes. 

N ibilominus quia Materia Teſtamentorum 
> Vitimarum hominum Voluntatum non ſolum 
eſt omnium in [ure vberrima , celeberrima , 5+ 
m ſu frequentiſsima, ſedetiam eins notitia non 
minus vtilis quam neceſſaria; ardua tamen & 
profunda, Vtpote que ex intimis (in quibus dit 
latuit) Turis tum Cinilis , tym Canonici , tum 
Meunicipalis, ſcripti, pariter & non ſcripti, viſ- 
ceribus, varyſq, tam antiquioris quam poſterios 
ris ſeculi Commentatoribus haurienda ſit. Id 
circo hoc of ficium Dino adiutus auxilio, in me 
aſſumpſt , && traltatum hunc T eſtamentarium 
propter bonis publicum Anglorum in lucem pro. 
duxi : quem, quanta potui dexteritate , finceri- 
tate &( pro cuinſq, captu )ſtmplicitate ſola nimi- 
rum reiveritate inſpefta, Jurtumqueillorum que 
in hoc Regno tam preualent , & quibus aſtrins 
| gimur 


| DEDICATORIA, 


gimur firmitate ponderata, proponere condtus 
TT ſum, At maiore fortaſſe breuttate quam par 
eſſe videatur , quo 1 proueFiores in ſtudio Turis 
| Cruilts perſpicue Videbunt 23 iudicabunt ſtatin, 
| dum concluſiones plurimas , diu multumg, ab 
interpretibus agitatas,queſtioneſq, varias ,hinc, 
CT inde diſputatas ſolmmodo referam , e quaſi 
digito oftendens ficco pede tranſeam, uas 05 
ipſe quidem in dubium Vocando ex dilatando, 
aded extendere potutſSem , Vt libellus hic , ad 
Triplam,es longe auttior redditus fuiſſet;Niſt 
quod prouinciam hanc ſuſceperim non peritorum 
cauſa ( quibus nota ſatis hac ſunt omnia ) ſed 
mperitorum gratia , quibns praſertim in teſta 
mentis ſuis rite condendis,& ret in telligendis, 
conſulere neceſſe fuit es ſubuenire:Sed hoc onus 
ſubiiſſe me libere fateor £5 mgenue Vt rudiori- 
bus & inexpertis , quoad poſSe meum , auxilio 
eſSem &7 adiumento. Quod j1 quis Iuris profeſ- 
ſor iam excandeſcat, quod facra Turis Myſteria 
renelauerim , acin Vulzari etiam idiomate pro- 
palauerim,in ſui fortaſse iuxta ac aliorum Turiſ- 
prudentiz ſtudioſorum detrimentum;: Huins In» 
dignationem ft boc nico argumento,'vt alia ta 
ceam non parui ponderis plurima ( ſat eſt ſapi- 
enti verbum ) auertere nequeam , Nempe quod 
4 publicum 
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publicum pr inato bonum anteponendum ſit : ſue 
(inquam ) adbuc Myſteriorum Violatorem , & 
facrorum prophanatorem pronnnciet; certe hanc 
fententiam quantummus duram ( omiſſa appella- 
tione )maiore anam expeFtat patientia feram, 
quo patto ab omni eins impetu tanquam ſub 4- 
zacis C lipeo tutum me fore confido, 

Finito tandem hoc opuſculo , quod & emen- 
datins & locupletins iam ( Vt prefatus ſum ) 
emanauit , covitanti mihi cnins patrocinto illud 
dicarem, ſtatim occurrit (Illuſtriſstme Preſul, 
I pater Renerendiſsime ) ampliſs:mum tuum 
nomen, qui Vt pietate , dotirina,eloquentia,vt- 

2ilantia, beneficentia , alitſq, Virtutibus mortas 
les alios(pene dixeram ownes ) ſuperas; ſic etiam 
dignitate, audforitate , acinrebus agendis pris 
dentia, integritate , folertia , 7 experientia. 
Nihil enim in [ure maxime Diuino tam recon- 
ditum , quod ſagaci mentis acumine non percipis 


as; Nihil tam iexplicabile , Cut admiranda 


eloquentiee Copia explicationem non adbibeas. 
Ita'vt omnium conſenſu , non amicorum tantim 
ſed etiam aduerſariornm (teſte Campiano qui 
Vel inuitus te folum-in_concionibus dominari 
alta voce proclamauerit , & irreuocabili verbo 


buccinaxerit ) palma tibi deferenda eſt. Denig, 


prom- 
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DEDICATORIA 
'prouidentia Dinina,tu Chriſtiani orbis Britan- 
nict Primas es, & proumcie Eboracenſis Me- 
tropelitanus; &7 ea ratione omnium queſtionum 
T eſtamentariarum ibt emergentium ſummus 
moderator, & Index; Omnium etiam defunto- 
rum , primns , quem lex agnoſcit , Executor, 
Bonorumg, ſuorum (quando ab inteſtato moris 
untur ) adminiſtrator : Orphanorum inſuper 
Tutor & curator, praecipnns, cut tanquam prin- 
cipali, cateri omnes cunſcung, generis ſunt, [ine 
teſtamentarit, ſine datini Executores, Adminis 
ſtratores, T utores , & Cnratores ſubordinati, 
& quaſi ſubalternatim poſati, Officii e Villica- 
tionis ſue rationem reddere tenentur. Cuins i9i- 
tur proteFtiont niſi tuo ſolius patrocinto , Cuins 


fidei Clanes Eccleſie Cathedralis beati Petri 


Eboracenſis , ilinſg, gubernacula creduntur , 
trattais hunc dicari oportuit * Fiuc accedit quod 


me Scaccarit tui Commiſſarium ac Receptorem 


generalem » Curie etiam Prerogatine tua bi 


huinſmodi negotia teſtamentaria quotidie er- 


ſantur ex ventilantur Judice , Þna cum Dot7if- 


{imo Viro Guil. Ingram legum Dottore peritiſz 
fimo, conftituere dignatus ſis. 'Ouapropter cum 
nullum ex omnibus humanitattis officiis homine- 
dignins ſit , quam ei a quo beneficits prouocatus: 
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fit, ſe gradum oſtendere : Hactenus mihi moles _ 
ſtum fuit, quod nihil ynquam a me profetFum it = M0 
quo exploratum eſſet , tot tantag, beneficia tua 
in me collata non periiſſe cunfta , Cogitaui ta- 
men ſepius & ſtudioſe quidem, ſi quid a me poſ- 
ſit exire , quo (incera in te fides <5* obſeruantia 
mea covnita CF indubitata redderetur : hoc (in- 
quam ) diu cupiebam, «x nunc etiam cupio vehe- 
menter, vt Ingratitudinis notam effugerem, bo« 
nis omnibus odioſam, ft non feliciori aliquo, at | 
hoc ſaltem modo , ſcalicer, Nomen tuum titulis 7 
& Inſcriptionibus amplificando , ſi modo fiert 
poſſetillud amplius quod iam per ſe fattum eſt | 

ampliſsimum. Accipe 1gitur( VigilantiſSime Pa- 
. ſtor, Patrie noſtre ſplendor , IlluſtriſSime IT 0- 
bia ) opnſculum hoc veluti munuſculumaliqued, 
ſtue animi in te pit &* officioſt Iudicium, acobe 
ſeruantie quam Preſtantiz tux debeo, piznus ; 
quod, quantulum iacung, ſit (nimts enim eſt exe 
iguum, nec muneris nomine dignum ; maxime 
pre benefictis in me tuis) Hilari tamen Vultu 
accipias obſecro , vx qua ſoles benignitate , qua« 
tenus videlicet, veritate, Iuititia , & aquitate 
nitatur, qui Veri, tnſtt , & &qui-amator & pro- 
feſsor extitiſti diu, protegas ſupplex peto: Nec 
vlla mihi dubitatio eſt guin eatenus Dinino 
"tu0 
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tuo Tudicio , v3 anthoritate precellenti defen- 
dendum e patrocinandum exiſlimes. 
Reliquum eſt (laudatiſsime Antiſtes )eum 
Vt obſecrem qui tot animas ſanzuine ſuo redemp- 
tas, quot ſunt infra prouinciam tuam Eboracens 
ſem Chriſtiani,cur & fidei preſertim tue coms 
mendauit, Vt te tam dit incolumem ſacro Na- 
uigio preſidere patiatur, & ſua gratia tueatur; 
donec Enangelium a te tot annos tempeſtine 05 
intempeſtine indeſinenter predicatum, pro vero 
terns Dei verbo ab omnibus tum hereticis,tum 
ſchiſmaticis,aliiſq, pacis Eccleſie & Reipublice 
Anglicane perturbatoribus fideliter agnoſcatur. 
Poſteag, vt tot laboribus perfunus, quoniam 
in terris ViX ant ne Vix quidem enolare potes al- 
tius , in celos tandem ad beatorum ſedem,vs ad 
illum vitra quem nihil eſt querendum Venias,C 
thi cum Angelis ex Archangelis gloriofts, cetug, 
reliquo Celeftium in Eccleſia triumphante, 
qui aliquando in Eccleſia militante Epiſcopus, 
atq, Archiepiſcopus extiteras laborioſus, 
perpetua fruaris feli- 
citate, 


a. lr oY © m—— _—_ ad - 
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To the reader. 


Reat and wonderfull is the 
number ofthe manifold wri- 


' aſticall lawes, andſo hvge is 
7 the multitude of their ſun- 
3 dry ſorts of books;as leftures 
210 * counſels, tracts, detiſions, 
—_ diſputations , repetitions, cautels, 

IEEE clauſules, common opinions.,ſingulars,contra- 
dicions, concordances, methodes , ſummes, 
praQickes,tables,repertories,and bookes of o- 

ther kindes(apparant monuments of their end- 

leſſe and invincible labours)that in my conceit, 

itis impoſſible for any one man to reade ouer 

the hundreth part oftheir works,though liuing 

an hundred yeares , he did intend -none other 
worke.Wherefore by the publiſhing ofthis te- 

Ktamentary treatiſe, may be thought to powre 

water into the ſea, to carry owles to Athens, 

and to trouble the reader with a matter alto- 
f gether necedleſſe and 2, mg Bur yet for 
 - allthis,incaſethisone little booke may ſerue 
| in ſteed of many great volumes; then I hope 
that in the equal iudgement of ſuchas be indit- 
ferently 


Gn a ab ens» 
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To the Reader... 


ferently affeed, the ſameis rather tobee ad- 


4 


The cauſes wherefore 
the autber of this beoke 
wndrrtooke this workes 

a Stat, H,8.4R.25.6.19 


b Stat ,Eliz, an. 1.c.1, 


mittedas commodious , then reiected as ſuper- 
fluous, 

And now,beleeuc me,gentle reader)l haue 
deſired carneſtly and endeauoured carcfully(ac- 
cording to the meaſure of ſuch. ſlender $kill as 
Godhath vouchſafed me, and as conuenienrt 
lciſure from other occaſions of needfull profic 
and healrhfulldiſport haue permitted)that this 
one little booke which heere1 do preſent vnto 
thy courteous hands, may ſtand in ſteed ofma- 
ny biggerbookes. | 

For whereas by the ſupreme authority and 
inuiolable power of the high-Court of Parlia- 
ment,holdenin the xxv. yeare * of the reigne 
of the moſt renowmed King ofthis land Hexry 
the cight,of famous and happy memorie:It was 
cnacted and eſtabliſhed { amongſt other Sta- 
tutes then made,andfince that timie reujued in: 
the firſt yeare ofher Maicſtics ® -moſt gracious: 
reigne that laſt was(that ſuch lawes ecclefiaſti- 
call being then already made, which bee not. 
hurtful or preiudicial to the prerogatiue royall, 
nor repugnant tothe Lawes © Statutes, and cu- 
ſtomes of this Realme,ſhal ſtil be vied and exe» 
cuted as they were before the making of that | 
a&,vntill ſuch rime-as they were viewed, ſear- 
ched,or otherwiſe ordredor determinedbytwo 
and thirty perſons,or the more partofthem,ac- 
cording to the tenour, forme and effect of the 
{aide aft: Which lawes fo eſtabliſhed, reuiued 
and confirmed, and not withour good any 

an 
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To the Reader. © | 
anddeep conlideration(in diuers ftatutes,made 
during the reignes as wel of the ſaid moſt noble 


king Henry che eight ©, as of the moſt godly c)srat.H.3.an.27.c.20, 


prince Edward the fixth 4) are termedor intitu- of nag nary IE 
led, for the more honorable account thereof, Ie ah 
with the reuerend and ſacred name of the Kings 
Eccleſia#ticall lawes : Like as in thoſe countries 
and Churches of Germany which haue recei- 
ued the Goſpell , the Canon law is admitted 
and obſcrucd fo farre forth , as itis not repug- 
nant to thenew Teſtament, andis atthis day ,,,,- 145.4 
the Eccleſiaſtical law of their Confiſtoricss adiuortio.n.3. fol. 48. 
VVhereasalſo the Civil law euer ſince the * 5-1-4 ne.op min. c- 
Eccleſiaſtical law was made,had beene deemed Strautiions ah. 
and iudged for part and parcell of the ſame Ec- 10.5. ſp vero eccleſiaſti« 
cleſiaſtical law,in caſes wherein it doth not dif- — ———— nomgg 
fer from the ſame. f For whereas theſe two g parrind..r.de 
lawesbe not contrarie, the one is ſuppletorie 790p7%%. Palquiu de 
ofthe other, and being mutually incorporated aq airy" ; 
doe both make one bodie 8 : otherwiſe the Theſaur.com.op.verbs 
_ Civill law being contradicted by the Ecclefia- 32 gn 
ſticalllaw , ought tobefilentin the Eccleſiaſtis gui £2. ar... 
call court Þ. | Are.m d.c.clerici de tu 
And foraſmuch as theſe foreſaid lawes,haue ;,untcy approba- 
rot as yet. bene viewed, ſearched, or otherwiſe tur,efte Benedif?, Ca- 
ordered ordeterminedby xxxii. perſons,or the ©7<75 hey Gual 
more part of them,according to the forme and Haddon legum doftors- 
effe&t of the foreſaid at of Parliament : By oc- £99. ( & omnium 
. ey” . quos wnquam tulit 
caſion-of which defe& of the view , examina- 7yyja legiftarum di- 


tion , order or determination of the ſaid two ſirtiſimun. ) 1ib. de 


lo P. "0 Tra. 


dit.extra.que ſententia 


and thirty perſons, thoſe Ciuill and Eccleſia- 77min legum ee- 


. fe cleſia ics 
Ricall lawes teſtamentarie , not repugnant f 


to 
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To the Reader, J 


to the lawes , ſtatutes and cuſtomesof this 
Realme, are yet ( cuen as hitherto they have 
beene { ſcattered and diſperſed here and there, 


_ and ſecretly hidden from the ſubie&ts of this 


The fumme of all the 
contents of this 
tooke. 


realmein corners of many bookes of ſtrange 
Countrics,and forreine language,intangled al- 
ſo and incombred with long diſcourſes of farre 
different argument , and no lefle number of 
lawes vtterly impertinent to the gouernment 
of this common wealth: ſo that theknowledge 
thereof howſocuer admirable and worthy to 
be learned of al,cannot (as the caſe now ſtands) 
beſo commodious to many,as the expenſes to 
be conſumed in bookes would be onerous, and 
the trauaileta be employed in the ſtudy there- 
of wouldbe tedious. FHP. 

Theſc premiſed cauſes conſidered, thought 
it nat only not ſuperfluous , but expedientfor 
this common wealth,to make calle&ion ofthe 
moſt principall lawes,Ciuill and Eccleſiaftical, 
periaining to teftaments made before the xxv. 
yeare of king Henry the cight, I meanc of thoſe 
civill lawes which bee not contrary tothe Ec- 
cleſiaſtical lawes. , andof thaſe Ecclefiafticall ' 
lawes which bee not any way preiudiciall or 
burtful ro. the prerogative royal,nor repugnit 
to the lawes , ſtatutes , or cuſtomes of this 
realme:but agreeing peaceably amongſt them- 
falues, & as ſhaking hands togetherlike friends, 
and like Jouing brethren, faluting and embra- 


_ cingeach orherz may nowſtill be executed as 


they were before the making of the ſaide ate. 
Amongſt 


To the Reader. | 
Amongeſt which lawes Ciuill and Ecclefiafticall,l 
thought good likewiſe (as iuſt occafionſhould bee 
offered, and as the opportunity of the place fitted) 
to inſert ſuchſtatutes of this Realme , and ro make 
mention of ſuch cuſtomes, as well generall as parti- 
cular,as be not impertinent thereunto. | 
To this endeand purpoſe eſpecially , that eucry Theendan1:/+ of thi 
ſubie& ofthis realme, though hce bee but of meane ****- | 
capacity, may with little labour, andleſſe charge, 
take a ſenſible. view ( as ina glaſſe) of thoſe Ciuill 
and, Eccleſiaſtical! lawes teſtamentarie now in 
force,and to be obſerued and executed in the Ec- 
clefiaſticall courts within this Realme of England, 
(the ſame being now by Gods mercifull goodneſle 
reduced into a narrow compaſie) the which before 
could not beedone withour great charge and dith- 
Cutie. 
And albeit this beethe ſpecial marke whereat I 4*her »/e of this 
haue aimed, and the chiefe ſcope ofthis teſtamen- "te. 
. tarietreatife, namely, to bencfite thoſe ſubie&s of 
thisRealme, phicklhverofobe haue bene ignorant 
of the Civil and Ecclefiaſtical lawes : neuerthelefle 
if I benotdecciucd, this treatiſe being diligently per- 
uſed, together with the quotations and marginall 
notes thereunto adioynid: may in ſome ſort bee 
profitable to thoſe Iuſtinianiſts; or yong ſtudeats of 
_ the Ciuil law,who do intend to bellows the fruit of 
their ſtudic in the praiſe thereof, to the benefite of 
this common wealth, Ar leaſt if no other vie can 
| be made thereof, yer haplyit may ſeruethemas a 
_ direftorie whereby they may vnderſtand what 
lawes teſtamentarie are now in force wuhin this 
| | B Realme 


The catoſe of publiſhing 


To the Reader. 


Realme of England, and conſequently , what titles 
ofthe ancient lawes;Ciuil or Eccleſiaſticall,deſerue 


_ to beread with more diligence ,leaſt otherwiſe not 


knowing to make choyce of the more viuall lawes, 
or titles,they beſtow equall trauaile inthe ſtudic of 
lawes not equally neceffary. 


Moreouer, I conie&ture that vnto theſe Iuſtinia- 


this bookein our vulgar Niſts ic would haue beene much more acceptable, 


fongue- 


(peraduenturealſo to my ſelfe more commendable) 
to haue ſette foorth this Treatiſe in the Latine 
tongue,wherein the lawes Ciuill and Eccleſiaſtical, 
as they be originally written , ſo are they very cle- 
gantly and ſententiouſly compaRtzand now by the 


tranſlation thereof into our vulgar tongue, cither. | 


loſe ſomething of their former vertue, or of their 
naturall beauticand grace. Neuerthcleſle, afterT 
had conſidered that by following this plauſible 
courſe , I ſhould pleaſure but afew in compariſon 
of the reſt, whome otherwiſe I might happily 


benefite : Abeit Thad once begunne, and laid the. 


foundation of the whole tra, in ſuchtearmes as I 
found it deliuered by others , preferring publike 
commodity before particular vtilitic,or mine owne 
commendation ( in caſe it bee leſſe commendable, 
rather to ſeeke the benefite ofthe common wealth, 
then to huntafter priuatepraiſe )I did eaſily alter 

my former purpole. | 
Thar lawes transformed from their naturall 
ſhape,muſt needs in ſome ſortbee either damnified 
or diſgraced, 1 doe not thinke to bee perpetually 
true:But if irbeeathing ſo neceſſarily incident to 
all cranſlations, that it cannot bee auoided,it ought 
| | therefore 


, 
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To the Reader. 


therefore to bethe rather tollerated. 

Sufficeth it therefore theſe Latin Iuſtinianiſts, 
that thoſe marginall notes eſpecially proper to 
their ſtudies,beleft in Latin: Thereſt , becauſe it 
belongeth roall, meetre itis that it bee written in” 
ſuch a language , as may be vnderſtood ofall. 

Thus (courteous reader)T haue diſcourſedvnto ,,,.. . IOFFER 
thee, the end wherefore I vndertooke this labour, & impulfuamquidin 
the cauſe which moued me fo to do,and wherefore **f, preclare Tire. 
I haue publiſhed the ſame in the vulgar t5gue. Now poke 
itreſteth that craue thy fauourable acceprance of limitac.prims, 

my good will,and endeuour, which if thou ſhale 
; vouchſafe to beſtow, I ſhall not onely 
thinke my ſelfeſufficiently re- 
compenced,but greatly 
enriched. 


Thine meft willingly to his vitermaſt 
power,flenry Swinburne. 
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The principall parts of 


this booke, 


Being atlaſt reſolued (in regard of the benefite of 
this common wealth ) ro ſer forth this treatiſe of 
Teſtaments in our vulgar tongue, I thought ir 
. meetethat the mcthode ſhould bee ſuteable tothe 
ſtile: thar is to ſay,plaine and familiar. VVhereup- 
onit ſeemed vnto me moſt conuenient,to diſtri- 
CR whole treatiſe into theſe parts following, 


1 1 the firſt part is ſbewed what a teflament or laſt 
will is : aud how many kindes of teſtaments there 
bee. | 


2 In the ſecond part is declared what perſons may make 


a teſtament and who may not, 


In the third part what things, and how much may bee 
diſpoſed by will. 


4 In the fourth part , how or in what manner teſt4- 
ments or laſt wils are to be made. 


5 1nthe fift part , what perſons may be appointed Ext- 
cutors , and who be incapable of an executorſbip or le- 


gacte, 


'6 1nthe (ixt part , is ſet downe the of fe of an Execu- 


7 Inthelaſt part is examined by what meanes teſlaments 
or laſt willes become void, 


B 3 
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| A Table of the firſtpart, wherein is ſhewed 


what a Teſtament or laſt will is: and how many kindes 


eV 7D 
_ -. of Teſlaments there bee. 
|= 
| Solemne &.9. 
; '&O 3 or 
C vnſolemne. $.10. p 
An Executor ; 
bf | be named, it - written 6.11, 
more properly | ,_ or 
called a Teſta 3 ; : REC. $.12, " 
| as rh 2, 
IO, Jy” TO 
x36 RY y 1. Milicary te. 
| ; ſtaments.$.14. 
F priuiledged $.13. | 2.amongſt the 
vi © Bb 2 or Whereofs *ſtators chil- 
E JC vnpriuitedged $417 f fome be ] cn, .. $.15, 
' ATefſtament 3.t0 charitable 
=_ | being vnder- | - or godly y- 
ſtood in a ge- C les $546, 
nerall Sence < ſe 
dothnordiffer [ | _ %, 7 
| _ fromalaſt wil. | 
f $.1,Whereinif 
f 1 
| kC fo 01 2gtobac ajonſtagat 5, oo wofTy 
| Noj{Executor ? (1. Codicyll. GS = 
f | be named, the | __ 
| It = rerei-  } 
nem the Name >a <& 2, Legacy or deuiſe. $.6., 
pry phmwberoael ae Frogs, ax 0h 
And doth c6- | | 
f Lprebend (3+ giftin regard, or becauſe of death.$.7, 
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Kuery per- 
ſon may 
make a te- 
Kamenr or 
laſt will , 
certaine 
perſons 
excepted. 
$. 1, Of 
who ſome 
are - 
bire 
—_—Y 


| frecdome,as 


wake a Ti efament, and who may not. 


ſ Children. 6.2. 2 Oe ] 
M Ik . 
"I -They want diſ- —_ wag 9 
cretion, as Oldmen childiſh. $. 5. 
THe thar is drunke, $.6, 


Bond(laues and villaines. $. 7. 
Capriues and priſoners. $. 8, 
Women. couert. $.9.. 


2, They want 


; They wit ſome vip and deafe. $.10. 


of their principal ; 
| ſenſes, S d Blinde, $.11. 


ſTraytors. $.12. 

Felons. $.13. 
Heretickes. $.'4. 
Apoſtates.F.15. 
Manifeſt vſurers.$.16, 

< Inceſtuous perſons, $.17. 
Sodomites. $.18. 
Libellers .$.19. 
Wilful killers of thEſelues.$.20 
Outlawed perſons. $.2 1, 
Excommunicate perſons.$.22, 


4.They haue c6- 
mitred ſome hai- 


Nous Crime,as - 


ſ Prodigal perſons. $.23. 
He thar iweareth not ro make 
5.Cerraine lega a Teſtament. 5.24. 


| impediments,as | He that is at the very point of 
i dearh.$.25. 
CEcclefiafticall perſons.$.26, | 
Ra G 9%, 


em ere re I Inge 
# Table of »y has part, -whetoins is detlred who may 


Of which kinde of 


perſons the grea- 


_þ ter part are not Vt- 


rerly inteſtable,but PEN oh 
in ſome caſes ORC» 

ly. 

> 


In this ſecond pare | 
this queſtion allo is w-” 
briefely rouched, | 


VIZ, 


Ph ether a King 
| Jmay bequeath his 
kinzdome to whom 
bewill, $.27. 


4m — nc DAE. =, 
+ _, 


ns of Lake as af F ted 


CAT able of the third part deſeribing what things,and how much " "Mn 
i 1aay be diſpoſed by will, 3 


('c, Gauelkinde. $.2, 


(:.Cuſtome,yviz 


F1.Lands, tene-Y | when the lands 
ments, and he-| nf | © holden in 
reditaments : 


(2.Burgage tenure.$.2, 


— —_ they are not ſome are 
- a+: Bp appointed 
deuiſeable bur { 2PP ('r. Socagerenurc.$.3., 
| 12 certaine Ca- 2.Statutes,virz., 
ſes. $.2. { when the 13ds / 
N { arc holden in } 


(2. Knights ſeruice. $. 3* 


(VVhar ('1.The Teſtator liath ioyntly with an other. l- 
thinges | 2.Goeds & car- | 2. The Teſtator hath as ad miniftrator. 
may be. | tels : they ate | 3. The goods of the realme, viz.of the ancient 
diſpoſed, deuiſeable, ex- | Crowne,and lewels, 
CVS, by will. | cept in certain < | Colledge, 6.6. 
| If were- | caſes. $.5. As : Hoſpitall, ; 
" gard when thoſe  - | 4-Which bclong to any JG;ye, 
| things bequea- Church. 
thedare iuchas | 5.Deicend to the heire,andnot to the executor, 
6.Belong not to the teſtator, bur to an other, 


. (1. Who may appoint a tutor. $.9, 
3.Commitring of the | 2. To whom atutor may be appointed. $.1o, 
{ tuition of children e- | 3. Who may be appointed rutor.$.1r. 
A ſpecially within the | 4. In what manner a tuter may bee! appointed. 
prouince of Yorke. $.12, 


Concerning which office 
thing diuerle queſti- | 5. What is the 3 $ ofa ruror,$.I 3. 
ons are examined, | authoririe 
[viz 6. By what means the tutorſhip is ended.$. 14, 
cr. Lands,renements and. we etenure;all | is deuiſe- 
 hereditamenrs hold2n gin 2, Knights (eruice,z.parts of 3. } able.$.15 


| fi.Excced nis goods & cattel>:The teſtator cannot bequeark 
Now | any thing in preiudice of his.creditors.$.16, 


If we would know 
A. 


Good 
_ —_ in ? 2, Not ex-f (:.No cuſtom, all is deuiſcable.$.16. 


yeh ; " ceede his 
4 __ _ Pp goods & cat- oftheſe | 2.Any cuſtom (1. wife 8 chil-Y' 
| = re- | by the re-< tels,bur that | cleare | (as tnere is - | dren,the third 
Lea tator,do | fomewhart >goods | within che part ; 
P . dothremain | if there* prouince of | 2.wife alone,or denj. _ 


_ cleare, the | be York, &in _ childre alone, e able, 
: : | | 4:50 & fu- | ucrſe other | the one halfe, | S 3%. 
| I nerals de- places.) I tthe [4.068 wife | 
LduRted. {.reſtator haue, Cror child:allis } 


A 


| : ſ Simplic 
Lf # I 3 cr (Concer- 
> | | 2p $. 5.) | ning cue- 
3 rie which 
| kinde or 
| "1.Efſence Toa py rimey | forme of 
thereof, $ (S.17 | makingan 
= | as the na- | fro a certain time) | Executor 
6 4 min bo] diucrſe 
43 an Exe- things are 
1 #0 cutor.$.2d { Vnuerſally conhde- 
| | 1. Gene- | yho may | 3 or (Fv- 8 < red,cſpe- 
| rallto all | ye ap particularly ciallycon- 
: reſtamErs hinged cerning 
| $.1. And | the condi- 
| = theſe © In the firſt _ tionall af- 
| i ſome do2 4 "2; or ($.19% | fignation 
| appertain inthe 2, 3. &c, of an ex- 
| tothe ecutor 
theſe 
_ things arc 
; , (5.20 examined 
CC with —_— CL:G 
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| Ofrhe formes of Teſtamenrs ſome be 


| 


——— 


or peculiar 


of Teſta- 


| 2. ſpear | 
to ſome kind Ofag 


2, Appcarice 
ibebeof, chat 4 
is to ſay, duc >h 
provfe, which 


, 
| 


| 


Ats, 2a J 
hue & 


I 


{is ro be made 


witneſſes 


writing 


$.21 » 


Solemne teſtamenr. $.23. 


ynſolemne teſtament. $.24, 


: Written teſtament. $.25. 


ynwritten teſtament. $.26, 


þ | | ATable of the fourth part, decyphering the formes of Teftaments: 


1 What itis, e&> what words 


| do make the diſpof ti to be cot 
ditionall, 


2 How many kinds of con« 


j ditions there be. 


3 Whatis the effeft of « 
condition. $.6. 

4 Whether every poſsible 
condition ought to be obſerued 
preciſely. $.7. 

s Whether the condition be 
accounted for accopliſhed, whe 
it doth not ftland by the execus 
tor or legatary, whereſore the 
ſame is not accompliſhed. $.8, 

6 Whether be that 1s exe- 
cutor, or to whom any legacy is 
bequeatbed conditionally, may 
mn the meane time whiles the 
condition dependeth be admit- 
ted to the executorſhip , or ob- 
taine the legacy by entring into 
bonds to per form the condition, 
or elſe to make reſtitution. $.9 

7 Whetber it bee ſufficient 
that the condition was once ac- 
compl:ſhed,though the ſame doe 
not continue. $10. 

$8 How farre thoſe conditions 
whereby the liberty of mak! " 
teſtaments is hindred,be lawf 
or unlawfull.$.11. 
9 How farre thoſe conditions 


© are lawſulor wnlewfull,wherby 
'thetberty of mariage is bin* 


ared.$.12. 


10 How far thoſe conditions 


{ are lawfull, which do prohibite 


alienation. S.13. | 

11 Within what time the 

condition mayor ought to be- 
performed,no certaine time be 
ine limited by rbewill .$.14. 

12 Of the vnderflanding of 
this condition, If he die with- 
| out iſſue. $.15. 

13 What order is to be taken 
concerning the adminiftratid of 
tbe goods of the deceaſed,» biles 
the condition of the cxecutorſhip 


. Cdepedetb unaccompliſhed.g.16 


Fuery perſon may bee 
Executur; and capable 
of a Legacy; certaine 
perions excepted. $.1. 
VIZ, 
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 ARecuiantcondy | 


Who may be Executor,andis capable of a Legacy ?Y 


oſgeuer cannot make? 
a Teftament by reaſon of 
ſome crime by him com 
mitted. $3. | 


A Baſtard. $6.7» 
Na Sow Of whi:h perſons ſome 


are not vtrerly incapa- 


ble but in ſome caſes 
encly, | 


An vnlawfull Colledge. 
$. 9. 


An vneertaine perſon, 
$.142, 


| 


” 


ol 


f\ wv there? 
ſtator ; and 
therin eſpe- 
cially whar 
goods and 
cartels did 
| belong vnro 
| him z and 
_ The office of } whar debts 
\'an executor | he did owe, 
reſtamenta- | and whether 
ry is firſt to | he were cxe- 
elberate | cutor or ad- 
and reſolue, | miniſtrator | 
cither to ac- | ro an other. | which 
ceprortore- |S. 3. thin es 
fuſe the exe Scohidered, 
curorſhip. | 2.Himſelfe, | if he re- 
S. 1. wherein | nam« ly whe- | ſoluc to 
for his ber- {| ther for his 
tcrinſtru- || skil,d ligece) 
Kion, a- | &kidelity,he 
neſt o0- | be able ard 
ther things | fit'o vnder- 
(vtin$.2.4.) | rake the of- 
he is to con- | fice 5.3. 
fider the e- | | 
Kate of 2, Orhers | 
with whom | 
| eisrodeal | 
cl iefly cf 
f his <vexe- 
cutor,if any 
be | 
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A Table of the ſixth part, viz. of the office of an Exeentor, 
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r 1. Cauſe ( 1-whetberit be of neceſtity 


P 1. ynder- 
rake rhe 

EX<CUtO = 
ſhip:Then 

it doth 7 
belong ro 
his office 


[£8] 


| 


| 


2. Refuſe 
j the execu- 
rorſhiy,'The 


icd. 


that an Inuttary be made- 


an inuen- wage” 

rary £0 be] I. | 

ads : 2 what things are tobeput 
herein into the Inuentary.$.7. 

theie 3.Wihin what time the In- 

things are } Merry is to be made. E.3 


needful to | 4-what forme is to be obſer- 


tbe knows, | #4 1# making of the In- 
viz. uent ary. $9. 
5 .hat are the benefits & 
{ effelts of an Inuetary.$.10 
2, Pro- ('t. Before whom the Tefta- 
cure the ment is to bee proued. - 
willto be |$.11. 
proued? , 2, By whom. $.12. 
wherein i 3. When. $.13. 
behoueth | 4. 1n what forme. $.14. 
the execu- | 5.hat fees are due in this 
t-r to | | behalfe.F.15. 
know, 
1. How far the executor is 
bound to pay debtes and 
3. Pay} legacies. $.16. 
debts, le- | 2, Wbich debts are ft to 
gacies, &I be diſcharged, 7n caſe 
Mortua- there be not ſufficient to 
ries, And | payall.$.16, 
here he is | 3. How much is due for 
tolearne | Mortwaries, 


4. Make ſt: How needſull it is $.17. 
an accour, | 2. Townom it ought to be 
And heere | 744e. $.18. 
he i5 to be Ro rm 

| 4-In woat manver, $.20, 

r . 
aquertt> | hat is the endand of: 
LL felt thereof .$.21, 
 JHemuft notdo any af which 
is proper to an executor, as to 
recciue the rcſtators debts or 
w giue acquitances for the 


he muſt b:-] - 4 ſame, &c, But other atcs of 
ware that he * ? charitie or humanitic, as to 
do not ad- diipoſc of the teſtators goods 


miniſter as 


Us XC<ULOT: 


about the funera's, ro fcede 

his cartcl! leſt they periſh, ro 

keepe his goods Jeſt they be 

L ) ſtolen 2 Theſe things may be 
done without danger, 
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Sometimes the Teſtament 


AT ableof the laſt part, ſhewing bywhat meanes Tefa- | 


ments or laſt wils become voide. 


-'t. The teftator is ſuch a perſon as cannot make a Teſtamenr. 


2, Thethings b ueathed are nor deuiſeable, 


}. The forme of the diſpoſition is vnlawfull, $., 
4. The executor or legarary is incapable of the executorſhip 
or Legacie, 
” Y a 5,0f _ 
. 1 6. Of fraude.$.3. es 
frs the be- 7. Of immoder ate flattery. $.4. 
ginning is | perſon F 
| either void } ——_ os the executor or 
or voide- \ 8, OFErrour. In which caſe we are | qualitie I Fg%aric $.5, 
gp who- to diſtinguiſh whether the error GG 
or in 
part, by is ao ſubſtance( of the thing be- 
reaſon quancitie( queathed. $.y. 
{ qualirie 
| 9. Of vncertaintie , wherein ir is \ r-Executor or legararie. $.7.8, 
mareriall whether this vacer-<z- The thing bequeathed.$. 10. 
taintic haue relation to the 3: Dare of the reſtament. S. 11, 
q i.ſolemnity.) 
| 10.Of imperfeAis, which is either inreſpetofk, or $12, 
| L2, will, 
| 11. The teſtatorhath no meaning to make his [RG Y 
, laſt will, as when he ſpeaketh = Tho ably, | "hs 
ſr. alater teſtament. $.14, | | 
. The | 2. reuokin 
Lk Pp | 3. ———_— the teſtament made.$.r5. $.16, 
ſtamer, as < 4. alreration of the ſtate of the reſtator, $.17, 
_: ay 5.forbidding or hindering the teſtator to make another 
3 2-Bcing Teſtamenr. $.18, 
ood at (6. refuſall of the executorſhip. $.19. 
ic begin. 1, ademptis 
| ung is af- f:.che fa& of thereſtator,as by of legacies 
terwards "er" {z.tranſlatis j 9-20.25, 
| made yoid, 2, Parti- 
ther in | cular le- {1. become enemie to the reſtator,? 
eyrner mm | eacies on-| 2:Þ<faRt |, .ccuſe the teſt f falfiti 
reſpe&of | | as. , accuſe the teſtament of fallitie, 
\ y : which 3. refuſe to performe the charge $.33, 


I 


| 


| 


thing doth SAtary , as < impoſcdin reſpeR of the legacy, 


happen by | if the le ?.,. apprehend the legacy of his 
diucrſe F a & —_ authoruy. : r 
mweanes, {s5. die before the lzgacie be due.$.23. 


whereof | 3 other occa- 


ſome haue | Hons,eſpeci- Sihe thing bequeathed bed ceftrojed.$.2 
Lilies wo &,. aty if by ds | _ 
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ef 


cipal additions 
lately framed , contai- Jy 
ned in this Booke, - me 1 


1 NF the remedie which Legataries may hae for the re- " 

conery of their legacies. part, x.$.6. in fin, | 

2 Of the proofe of a will by witneſſes , albeit they be not prinie 1 
to the contents thereof. patt, 1.4, xi. in fiv. q 

3 Of the teſtament of one that is very ſimple,yet not ſo im- | | 
ple,but he can meaſure a yeard of cloth, number the dayes __ 

in the weeke,or beget a childe. part. 2.5. 4.n.4.in fin. h | 

4 Whether hee that. is both executor and legatarie is to bee 


preſumed to accept the legacie 4s executor or as legatarie. 


_ | part. 2.5.9. N. 22. in fin. 
5 Of the teſtaments of wſurers and of the proofe of wſurie = 
in that behalfe, part. 2. $. 16.0. 4. 4.4 
6 Of the teitament of oneontlawed in an attion perſonall, ._ » 
h part, 2.5. 21.1.5. in fin, 


| 7 Of the agreement betwixt the ftatutes of this Realme and 
the Municipal lawes of forreine conntries concerning the 
teftaments of ſecular Clarkes. part. 2. $. 27. n. 9. infin, 

8 Sundry ampliations of the rule whereby all manner of 

goods and ( attels are deniſeable by will, part. 3+ 6, 5. in 

rinc. 

9 Ar things affixed to the freehold be deniſeable by 
will. part. 3 . $. 6. paulo ante fin, verb, Scuentbly, 

10 Of Fo munifold diniſion of the deceaſeds goods f HP 

the wife and children within the pronince of Yorke, part, 3.5. 
I6 1. 4.5.6. 

11 Of wi”; in portions within the pronince of Yorke. part. 

Z-$+-18.pertot.s. IP 

T . 12 Of the deniſe of lands with a charge. part, 4.n. 19.in of 

4 | 13 0 
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13 Of the danger whereunts a» adminiſtrator is ſubjett after 
a teſtament appeare and be Poe 6.16.0 

14. O f the danger whereinto the Ordi. VAT) 14) fall by gran- 
ting letter ad ay. OWE Vs. 16,in fin. 

15 hether in a legacie( the condition purified )haue reference 
ro the time of the.teftators death, or to the time of the ace 
compliſhment of the condition.part, 4. $6.17, n.4. 

16 Of a legacy in conſideration of mariage.part.4.$.17.in fin, 

17 Of two executors whereof the one refuſeth and the other 

oneth the will, and then dieth-part.q.$.20.n, 13. 

18 Of proning the Teftament by compariſon of writmgs.part. 

 4+$.25-n.9.in fin, 

19 Whether the hushand whoſe wife is ſole executrix may re- 
leaſe the debt due to the deceaſed.part. 5+5.1.n.5, 

20 Whether an executor daring his minority may releaſe 4 
debt due to the deceaſed, part.5.g,1,n.5.6. 

21 When a creditor or debtor 1& made executor, whether the 
debt be extinguiſhed. part.5.$.1.n.6, 

22 Whether an outlawed perſon may be an executor, part. 5+ 
&. Fa . FN ne | 

23 Of an executor being arecuſant. part.g.5. 13.per tot, | 

24 Of the demiſe of lands to be ſold for the payment of debts. 

 -Part.6, $.3.N.I1., 

25 Whether the flaſſe in the windowes is to be put into the 
Inuertary of the deceaſeds goods .part.6, $,7,n.5, 

26 Whether Bona Paraphemalia are to be put into the In- 
uentary of the hushangs geods, ibidem, 

27 Of Bona Norabilia. part. 6.5. 11. n.4.&.5, 

28 Of proofe of the teftators death.,part, 6, 6,1 3. in fin, 

29 Of an Executor of his owne wrong. part.6.$, 22, n. 2. 

30 Whether the mother be of kmme ta her child,part, 7.8. 8. 
in fin, | 

31 Of the deniſe of goods and chattels moneable and vn. 
moneable, andof the deniſe of the howſhold ſtuſfe, & what 
is comprehended vnder theſe words. part, 7.8, g. in fin. 

32 Whether the time of making the T eftament or of the te« 

fators death, is rather te be reſpebted, pan, 7 x. xi,in fin, 


FIRST PART 
OF THIS TESTA- 


mentary TREATISE. 


WHERIN IS SHEWED WHAT 


is 4 Teitament or laſt will,and how many 
kindes of T eſtaments there be, 


_————— 


The Paragraphes or Chapters of the firſt 


part ofthis TREATISE, 


*I' ”D Hether a Teftament, and alaft Will, 

F\\ % £1 be both one thing , and of the mani- 

FW V/s fold ſignification of this word Teita- 
Wa ment. dT. 

The definition of a Teſtament, 0.2. 

Ln expoſition of the ſame definition. 0-3. 
The definition of alait Will. of» 
The definition of a Codicill, - Fo 
The acfmition of s Legacy. 6. 
Ts of a gift in regard, or becauſe of 
ath. 7. 

The djuiſion of Teftaments. 6-8. 
- of 


Of a folemne Teftament. 0.9. 


Of an vnſolemne Teftament. 10. 
Of a written Teitament. F; 
Of a nuncupatine Teſtament. 12 
Of priuiledged Teitements. 13. # 
Of a military Teftament. -14- 
Of the fathers Teflament amongſt his chilaren.d.15. 
Of a Tefament ad pias cauſas, 16. 
Of unpriuiledged T eftaments. 17. 


A BRIEFEF TREATISE OF 


ah TESTAMENTS, AND 
Laſt Willes, &c. 


THE FIRST P ART. 
Whether a Teſtament and laſt Will be both 


one thing , and of the manifold acceptance 
ofthe word TESTAMENT. 


1 Novſe of folemne Teflaments here in Eng- 


2 ATeftament anda laſt Will hane diners d:fi- 
mitions. 

3 Teftament, taken generally and ſpecially. 

4 Thegenerall fa rentfication of this word T efla- 
ment. 

5 Tefament, oak en generally , doth not differ 
from alaft will, 

6 Leſt willjs a generall word,comprehending all 
kindes,both of laſ wil and Teftaments. 

7 ATeſtament , according to the definition 

theres, is one kind of, oe will, viz. wherern an Exe- 


cntor is named. 


& 


qT; may ſceme,that 
C a Teſtament and alaſt will 
be both onething,and that 
2+ deb is no difference be- 
twixt the one and the o- 


Jl th at _ here in Eng: 


lan 


— 


Mo a + 


CN NT I 


E- The firſt part. 
a Trat.derep. Ang. [1nd ;becauſe weef haue no neceſſaric vſe of 1 
I.3.cap7 Lindewood : , . 
inc.fiaumumver.pro- ole ſolcinne Teſtaments,in the making wher- 
baris.;Tir, de Teſtam. *of, the preſence of feuen witnefles , 'togerher 
b- (74, -c290ary Ie8 with the obleruation of many moe ceremo- 
& conſnerud.Ang.hb, nies,is neceſſarily requiſite by the ciuull Þ law, 
2.c,25,vcrb.fi:riame. On the contrary,itſcemeth that they are not 
Haidon.Jli>.de . efor- 
ma.!. coum e:clfiaft, both one 3 partly becauſe they have diuers. 
Ang:.Tit.d:iita.c.> names which doth import diverſity of things; 
+ 1390p n © p11! c eſpecially becauſe t they have different defi 2 

L.Hac. confulofſi- niti>ns. for it is receiuedfor an infallible 4x/ome 
ma C.de Tcita. $.1*d that the definitions being different, the things 
cum pawatim luſt.r, ; 
dc TeR.ordiu. &intr. defined are diuers, 4 As for the former reaſon, 
Ead,pait.$.9. it may be thus anſwered : that albeit our Te- 
r= dem de ©0- aments bee vnſolemne; yet it dothnot fol. 

d Euerar. & Olden. Jow that therefore we haue no Teſtaments, or- 
loco a detniuene. that our Teſtaments are therefore meere laſt 

Wils. For an vnſolemne Teſtament is a Teſta- 
ment and that properly or in ſtrict interpreta- 
tion, as hereafter ſhall be confirmed, when' we 

« Infr.cad.part.$.z0, ſÞallſpeake of vnſolemne Teſtaments. © And 

| ſo the concluſion ſeemeth ratherneceflarythen 
probable,that aTeſtament and alaſt wil arenot 
both one, but different. Notwithſtanding, this 
concluſion is not ſimply orperpetually true, for 
in ſome reſpe&s they are both one, though in 
other reſpeas they differ. 
| Vaderſtand therfore,thatt a Teſtamentmay 
f-narinLj.c.de face, DEtaken-rwo manner of-waies 3 largely, and 
fane. ecclefiaſt, col. ſttietly. *:It-15 faid + 'toibe taken Prgely or ge- 4. 
v4 nLj.f.dc nerally,vhen theſtgrufication ofthe bare name 
, "G1of. & DD. ind, Orword Teſtament,;(which in Latin is Tr#4- 


mo Tells. 7c a, em) is.had in conſideration. $ This word 
2, 1 . - - L A y . : ; 
ge! princ. Teftamentum', is as much as Teftatio mentis ,Þ 


>. 


(1 


What a Tcitament or laſt Will s,&e. -. 3 


thatis to ſay, a teſtifying or witneſling'of the | 
minde. So writeth the worthy Emperour Jufti= ; en 
nian.after Sulpitius.' Which deduction others Tefi.ord ex j.par.n.r, 


(without cauſe I cofeſle,yet not without ſcofs) * Newpe Aul.Gel. & 
Lau. Va!Ja, acerrimus 


do ſharply reprehend.*As though forſooth, 1- Laine linguz aftcr- 
FHnian Or i 261" contended to deliuer the tor,quihic deduRio- 
very Etymology ofthe word Teſtament,& not ep paek pron 
acertaine Alluſton rather of the voyce onely. 6.c.3.Qu{yr ajunt) 


5 1When this} word Teſtament is vttered in this 79" magis dicatur re- 
ſtamentum. a mente, 


general ſenſe,itdiffreth not from a laſt wil;vand ,m calciamentum; 


*any laſt will,be it a Codicil, or other kinde,may quiſalſamenci quam 
- . - ornamentum, &c. 
beſo termeda Teſtament,that is to ſay, a teſt1- ſ,pomentum Her | 


 fying,or declaring of the minde. ® And hence it bic notam excuſare. 


is that not onely in our ſpeech, butin our wri. Akiat®inL,Tabernz 
: ' f.de yer.ſig.Couar.in 


tings alſo, we vie the termes of Te#ament and qub.dereft.ex.j.part 


Le#f wil.jndifferently,or one for another. n.3.Incer Erimologis 
. . | .. Vero & aAUUnone Cc 
Iris taken ſtri@ly,whenir is accepted accor- ;,....q odillain 


ding to that definition inuented by V Ipianns 9 VYerbi veritate radica- 


o hereafter enſuing, P and being taken in that farem RACE 


ſenſe,it differeth from a aft will, 4 yet not as Op- 16anuga quadi vo- 
poſite therunto,butas the ſpecial/differeth from cabulifimilitudine c6 


the gexerall ,* foreuery Teſtament is alaſt will, pay ns 


but cuery laſt will is not a Teſtament. To ſpeake & Euarard. loco. ab 

6 more plainly thus they differ, A tlaſt will is a ge- may. I 
Go Ilkinde m Bar.inl). C.de ſa, 

nerall word,andagreeth to enery ſeuera ſan.eccle. colpE.Bal: 


of laſt wil or Teſtament:\But a Teſtamentfpro- in L.omne verbum C 


. . , Com.de leg.& Lindw 
perly vnderſtood,is one kinde of laſt will , euen . coves, 09 tr 


that wherein Executor is named. For by the na- yol. de teſt. 1.3. Pro- 


ming ofan Executor it differethfrom the * reſt, vincial. conflir. cane, 
n Gloſ.in 1.2.de cen- 


ſtir.Pecu.C.Bar.Bal.& Linw.vbiſupr. o L.j.f.deTeſtam. p $&.Prox. q DD. 
poſt.gloſ.in d.l.j.tf.de reſtam.. r DD. vbiſupr, f Mantic.de conic&. vir, vol lx, 
tit.5.vbitradit quing; ſpecies vir.vol. quaruw prima eft reſtamentum.Simo de przr.de 
znterp.vlc.vol 1.2.dub.j.ſo1.9.8 Phil.Franc.in Rub.de 1c. hb.6.qui locis przdiQtis alias 


in ſuper ſpecies referunt, © Infr.$.3.n.19. 
The 


The firſt part. 


The definition ofa Teſtament. 


1 What aTeftament ts. 
2 The definition of a Teftament unworthily re-. 


prebenaea. 
S. 1), : 
> Teſtament þ is defined after this 1 


a Fl ps | manner: Teftamentum oft voluntatis 
rn 8 Poſire inſla ſententia, ae eo quod quis 


| | d poſt mortem ſnam fiers voluit.* A 
» Accurſ & Paul. de © Oey Teſtamentisa iuſt ſentence ofour 
caſtindlj, = Will, touching thatwe would haue done after 
c Quam viz.definiti- our death. 


onem, vtporte perte- : 
Aiſimam, neminzli- Some therebe,who doe cenſurethis excel- 2 


ecre in controucrli- lent definition to bee defectiue, Þ though vn- 


ain reuocarce, refert , 
Michacl Graff. The- WOTthilyz< (but nothing can content a curious 


ſaur, com. op. $. Te- head whoſe error is detected, and the definiti- 


a L.j.de TeRt.ff, 


| ny 28 1.19, On{uſteyned in theexpoſition ® following, 
A briefe expoſition of the 
former definition. 


1 Definitions dangerous in Law. 
2 The canſe of this danger. 
3 Itis rave if the definition beſo iuſl that it can- 
n0t be ouerthrowen. 
4 Ainit or perfetl definition profitable to many 
purpoſes. 
5 Theoccaſion of this expoſition. 
6 Iuſtyhath d/zers ignifications. 
7 Iuſt,oppoſed to that which is wicked, 
8 The Teſtator may not command any thing a- 
gain#t iuitice or equity &'c 
X 9 Iuſt, 


2} .4& 


| 


4 So. . 


Whata Teſtament or laſt Willis. 
9 Iuſt,caken for fullor perfet?.. 
10 The Teſtament muſt not be unperfett. 
11 Imperfection teſlamentary twofolat. 
12 Teſtament unperfett in reſpet? of ſolemnity. 
13 het ſolemnities be requiſite in making of 
Teftaments. 
14 Teitament unperfedt in reſpett of will. 
15 whether the Teitament being vnperfett in 
reſpect of will,be voyde. 
16 A further meaning by the word Iult , being 
taken for perfett. 
I7 Emery perfett willis not a perfett Teflament. 
18 Their error detefied who reprehend this De- 
fnition, 
' 19 What maketh a teflament to differ from other 
kinaes of laft wils, 
20 Of the manifold ſignifications of this word 
Sentence. 
21 Teſtaments ought to be made with deliberation 
22 Such as hane not the wſe of reaſon , cannot 
make a Teſtament. p 
23 Vnaduiſed ſpeeches make not a Teftament. 
24 How it may be proved that the Tetiator had 
anjmum teſtandi. 
25 Boaiting wordes doe wot diſpoſe. 
26 T wo kindes of indiciall ſentences, Interlocu= 
tory and Diffinitiue. : 
27 Contrary effetts of theſe two ſentences. 
28 Teitaments compared ſometimes to an Inter- 


 larutory ſentence, ſometime to a Diffinitine. 


29 The will of the Tefator , the gouerner of the 


 Teflament. 


30 The meaning of the teftator is to be ſought di- 
C 4 ligent- 


a L.omnis 3diffinitio. * 


dereg.iu.tf.vbiAccur 
cum ſuis ſcquacibus , 
dehinitionE pro reg, 


ſumend3 purauit.Sed 49% 


probabilior mihi vide 
cur Cagno!;, & aliorii 
opinio,, quod lex iſta 
loquitur de definirio- 
ne proprie, & diale- 
QicEſumpra, 
b L.ncq; L.non pol- 
ſunt ff. de Legibus. 
c. L.4.depraxſ.ver. if, 
d L.z. C.de vet.iu.c- 
nucl. Macagnan. de 
comuni opin.in prin, 
c C.quia diuecriitatE 
in prin de c6cel.prz- 
ben.extr, 
f 1d quodnemo non 
fatetur cfſedithcilimii 
Dec.Cagnol.& ali) in 
d, L. »mnis diffaitio, 
g Qui plurafinr ne- 
otia quam vocabula 
ds przſcrip.ver.F. 


The firſt part. 
ligently,and kept faithfully. 
31 Meaning to be preferred before words. 
32 Feare and fraud make voyd the Teſtament, 
23 The Teitator mwit be ſui iuris, 
34 Theteſtament not tobe preferred to another 
9341s Wl. ; 
5 How a teſtament doth differ froother ſentices; 
36 Theteſtament is 0 f no force untill the teflator 
be dead. = | | 
Sn OE 
2 Efinitionsf arefſaid to be dange- 1 
rous in law, the catiſetmay be at- 2 
@ tributed to the multitude of diffe- 
I rent caſes ,Þ the penurie of apt 
VL wordes, <the weakeneſle of our 
vnderſtanding , 4 and the contratiety of opi- 
nions. © For happely amongſt ſuch abun- 
dant variety of things , eycher wee cannot 
diſcerne the true eſſence thereof, f or wee doe 
notaptlydeliver what wee conceiue, $ orelſc 
theſe perils being paſt,atleaſt in our owne opt- 
nions,yet are we ſtill ſubie& to the rigorous ex- 
amination ofall ſorts. of men, and muſt abide 
the doubttull verdi& of the ſharpeſt witres,and 
endure the dreadfull ſentence of the deepeſt 
iudgements. B And f it is rare + if at the laſt, 3 
afterlong and ſuperſtitious reuolution, one 
man at leaſt among ſo many ſubtile heads, and 
captious conceits , do not eſpie ſome defe& or 
exceſlc in the definition, whereby the ſame may 


h L 1.5.j.ff.de dolo.DD.in Rub So!.marr.ff, Sane vr mirum fir videre, & ibi, & paſſim 
alibi,quomodo pugnir inter ſc homines doRiſſimi in definiendis rebus. i QodautE 
fic ſcribitur.(Parum eſt, 8c. )in d.l,omnis diffinitio.ficlegitur a Budco(Rarum cft)quz 
c &io facilzus ſuaderi poreſt,quumalias mancat ſermo fub ob:curus, ; 

, E 


what a Teftament or laft willis. 5 


be ſubuerted.*k Which thing ifit come to paſſe, k Mantic.de conied. 


then like as when the Captainis ſlaine,the foul- IE 3>-1+ te 4: 


diers are in danger to be diſcomfited; or as the 1 Quod fi definiti- 
foundation deing ruinous, the buillling is in pe. 2 pro regula in- 


T wo : ligdendam ſenti- 
rill of falling : ſo the definition being ouer- OO Las. 


throwen,al the arguments drawn from thence, vnde quzſo illawag- 


| . + © na. periclitatio ſub- 
and whartſocuerleſe dependeth therupon,is in 9%.PTee rim 


perill ro be ouerturned, 1No maruell then if torquaſimilites occi- 
definitions be r eported ro be dangerous, di quot patlatur Cx- 


; . | cept. regula. At ho- 
But if contrary to the common courle, the Ck —_— 


4 definitionbe ſo 1uft, fo perfe&, that it cannor pe ipſa gs ) y-_ 

; , oo . 1deo proſternitur,um- 
be iully reproved, ® this f debnition, belides \, Fave except 
thatitis not perilous, it is ſoprofitable, and ſo regulam in non ex- 
neceſſary,thatfrom thence as from the roote, <<ptivitaveprobe co 


x ſerpſum hac fimi- 
and fountaine, euery Diſcourſe ought to take rake cy difpu- 


his beginning; ® the rather, for that thereby rar Accurſi,, dum ad- 


Jy, p- moneat vr quiſq; ſter 
(amongſt many other benefites iſſuing from Free regis; velue 


the definition, the whole nature or ſubſtance Bononienſis Carotio 

ofthe thing defined , (which otherwiſe for -the licet hs, ws mv 

F BY e cms Cu ID : EC 

aboundance of the matter thereto belonging, gc jicer aliqui caſus 3 

may feeme infinite)is plainly declared, and that regula ſubrrahancur, 
po 


G | reſpondearur(inqui) 
in tew P wordes. hoc eflc ſpeciale,&lic 


5. Nowtheretoref leſt this notable and moſt reguta ere firma in 
6 non cxceptis. Hzc il- 
I: in gloſſin d.L omnis diffinitio. Quod nihil aliud eſt quam fj dixifler, regula lz di 
quidem poreſt,ſubuertinon poreſt,Quare quum definitio de qua hic agitur, adco fir 
ijubieRapericulo, vt omnino ſubuerri poſlir, certe non magis crit regula , quamillud 
* neſcio quod Carotium Bononienſe)eſt definirio, m Nempe quodfingulos com- 
plexa caſus conuerratur cum definito. Id quod vel neceſſarium efle ad conſtituen- 
damlegitimam definitionem co nrendit acrizer Cagno us , contra conimunem, immo 
negans contrariam efſe communem.in d L.omnis diffinizio, n Cic.hb.1.effic.quod 
ramen Cagnolugs intelligit de dehnuione Nominis, nop Rej.Cuius fi vera firopinio, 
& nos id ipſum obſeruanimus,dum quid,& quoruplex fithec vox Teſtamentumſupe- 
rims tradidimus. o Vr argumentationes,quz (zpifſime a definitione deducuntur, 
quarum quanta fit vis & vriliras,copioſe & eleganter Olden. Topic legal.Joco a defini- 


rione, - p Gloſl, & DD.maxime Cagnol,in g,L, omnis diffiaiczo, Eucrard. loco ade- 
finicione, 


aoſo. 


The firſt part. 


| 4 Qui Alciatus ſub- abſolute definition 4 of a Teſtament aboue de- 
ſtantialem he of 1 livered, not being rightly vnderſtoode, mighe 
St nt: fſeemecither moredangerous, orlefle commo- 


Qi Barrolus in L.j. , : . 
dereſta.f.immo per- dious then it deſerueth ; I thought it expedient 


fediſtma,necinc6- 1, .dde this Expoſition following. 
trouerfi5i reuocand3i, . F 
dicic Graff. d. $.te= Firſt, whereas a Teſtament is defined to be a 


ſtam.q.r. Juſt Sentence,we are to conſider that this} word 6 


[uſt,hath diuers —_ inthe law.Some- 
times 1t is oppoſe 
repugriant to juſtice, equitie, and to good and 


. .-c: 4, WRO 
r Sima HoſticC. rir.de OEMS | 
ceſta.$.quidfir.Sichar ſenſe,it giueth vs to vnderſtand, that the Teſta- 


in Rub.dereſa.C.n.2 tor cannot commaund any thing that is wic- 
ked,or againſt juſtice, pietie, cquitic,honeſtie, 
(L.Nemodeleg. j.L* 8c. © For —_ valawfull are alſo _—_—_ 
lus de cond. inft. f. ;qpoffible: and therefore if the Teſtator ſhould 
Bar.ind.L.j.deteſta.n | re" 
3.de RebuFin Liiuſta COmMMmand any ſuch thing in his Teſtament, the 
tfde verb.ſig.t01.888, ſame werenotto be obſerued, * As ifhe ſhould 
TIN_—_ Lf will any man tobe murthered;for this is againſt 
e cond. inſtic.ff, x | 
Summa Hoſtienſ.d.tir the law of God: ® or if he ſhould commaund 
de reſta.$.quidfir& his body to be caſt into the riuer ; for this is a- 
Rebuff, ind. L. iuſta, A : | 
 f -4" Japeny ainſt humanitic; * or if he ſhould commaund 
* Quiditf.de cond. his goods to be burned, for this is againſt poli- 
inftic Sichar, in Rub. cic 3) or if hee ſhould commaund any ridicu- 
yExpedit enim Reip. lus aCte;or preiudiciall onely to his owne cre- 
younre my pom: dite anddignitie; as ifheſhould will his buriall 
inftic De his qui fu, Ol funerals to be folemnized with May-games, 
velal.iur. or Morrice-daunces ; for this were to manifeſt 
hs —_— his folly, or atleaſt ro make queſtion whether 
cond.inft. Sichard, in hee were of ſound minde and memorie, = In 
d.Rub.dereſta.C.Ca- theſe and the like caſes the Executor in not 


numer performing the commaundements or requeſts 


vrindig, of the Teſtator, is not onely holden excuſed, 
| but 


d to thatwhich is wicked or 7 


efome * manners. Being taken | in this $ 


4 
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but is highly ® commended, | 

Furthermore this word ef, is ſometimes 
taken for full or perfert: Þ So wee ſay, whena 
woman hath gone her full time with childe, 
(which is commonly nine moneths, )< that ſhe 
one heriuſttime. So wee vie to ſay juſt 
or full and pertc& age , 4 andſo, iuſ 
- waight, iuſt meaſure , iuſtnumber; for full and 
perfe& waight,meaſure,number, © Theft word 
luſt, being thus vnderſtood, that is to ſay, for 
fullandperfe&, all teſtamentarie defeats and 
imperfeQions,are thereby excluded.VWherfore 
the teſtament ought to be full compleate and 
perfe&,otherwiſe being an vnperte& teſtament 
itis ſaid to be nof teſtament. 

The } teſtament is ſaid to be imperfect in 
rwo reſpe&s,viz.in reſpeR of Solemnmity, and in 
reſpe& of will or meanin 
is imperfe& in reſpe& of lolemnitie, wherein 
all requiſites, neceſlarie in- the 
tament , be wanting, Þ Hereup- 
pon diuers writers , haue interpreted the word 
Tuft in this definition to ſignifie Solemne, * that 
is to ſay furniſhed with ſuch due rites andfor- 
malities, as the law requireth; Howbeitfall the 
ſuperfluous ſolemnitics of the Ciuill law, are 
vaniſhed out of the Kingdome of England, 
Onely thoſe ſolemnities remaine which be «- 
ris k Gentiam, Which being the common law 
of all nations through the worlde, oughtto 
rake place,andis to be obſerued, vnleſle by the 
particular lawes of ſome nations or countrey, 
written or cuſtomarie , ſome other prouiſi 


8 The | teſtament 


_ 


ſome of the Le 
making of ateſ 


- 


a D.1. quidam &ibi 
Ang. Paul.de caſtr,& 
aliz, & videas etiam 
Mantic, de ConieR, 
vir.yol li z.rit,5.n.g. 
b Bar.ind-Ljf de 
reſla Sichard.in Rub, 
derteſta.C Couar.in 
Rub, de teſta,ext.pri- 
mum parr. 
c Tiraquel. in Reb, 
L. 6 vaquam. C. do 
reuoc,doni,verb.ſuſ- 
ceperit, vbinon mi- 
nus eleganter quam | 
di'igencer 'docer 
quamdiu mulicr v- 
rum ferre yalcar. 
d L. Filius-familias? 
de leg,3.f, Rebuff.in 
L zufta de verb.ſig. 
e Couar.in Rub, de 
reſt.exr.pri. part, n.4. 
ciuſd.tarinz eſt quod 
ibi dicitur, Tuſtus ex-' 
ercitus , iuſta claſſis, 
iuſta pugna,iuſtz ſta... 
tiones, iuſtum yolu- 
men,iuftus error,&c, 
Adde qi, ſcribjt Min- 
ſing.in Rub. L.dere- 
ſta. lib. 2, inſtiru, iur., 
Ciuil. | 
f $,Ex eoinfſtit.Quj- 
bus mod.reſt.infir, 
g Bar,& alij in L,hac 
coſulriffima.F. cx im 
pore. C, de.teſta, 
er,deciſ,240. 
h Sichard.ind, $.ex 
imperfefto, 
iViglFin rit.de,teſta, 
ord.inſt a. 29, Minſ, 
eod.nu.s5. Sichard, in 
Rub.de ceſta.C.n.z. 
k Infr,cad.parte.$ 9.. 


The firſt part. 


k Namius gentizom- bee eſtabliſhed or praiſed. * So thatwith vs 
nubus eſt comune, & 1 ;« ſyfficient, to the effect of executing the Te- 
per rorum tcerrarum : . . 

hem erii hodie vi- ſtament,that the will and minde of the [eſtator 
get _— -x7oo Me he doe appeare, by two ſufficient witneſſes ! : Sa- 
ſcvipre, Ro faeo.vel Bing where lands, tenements , and heredita- 

3 . . 

conſuerudine. Zal,in ments are deuiſed : for then the ſolemnity of 


Qiuf.ciuile ffdeiuſt. ywriring is alſo neceſſary, and that to be done 


y Links 2" Qarurum in thelife time of theTeſtator.mThefTeſtament 14. 
verb. proba.dereſta. js ſajd to be imperfeC in reſpe& of will, which 


- - 4 nn Be the Teſtator hath begun,but cannorfiniſh as he 


m Scar.H.$.an.32.c. Would." If thereforef whiles the Teſtator is in 15 


_ .. making his will, and whiles he yet intendeth to 
n Bar.Sichard. 8 alij 

in L. Hac conſultiſi- ProCCccde further at that preſent, eytherby ad- 

ma $. ex inpatients, ding or — any thing to, or from his 

CEE giiot, Teſtament; or by altering any thing therein/as 

C.qui reſta.fac.pol. commonly men doe vſeto putin, put out, and 

| change many things before they makean end, ) 

© Tul.Clar. $.reſtam, ® be ſuddenly ſtricken with ſickenes, inſanity of 

q7.infin, mind,or other impediment,whereby he cannot 

then finiſh,or nerf the ſame,as he would and 

ſodie:this his Teſtament, being imperfe& in re- 

ſpe& of will, is therefore voyde, cuen touching 

at which was done,which he did intend then 

D.L.fiisquiz&L. £0 alter , before he had madean end, ? by rea- 

Furiof.Taſ &Sichard. ſon of the defe&t of the Teſtators conſent, with- 

inLpen. de Init ® ut which the Teſtamentis not of any q value. 

q Sichard.ind L.hac Neuertheles,noteuery Teſtament which is ter- 

eſto de foclta. C, med imperfe& in reſpe& of will, is by and by 

ry '* Whollyofnoforce: for in many caſes, yea and 


for the moſt part,ſuch Teſtaments are effe&ual, 


forſo much as is already done, as elſewhere ,; 
rx Infr, parte 7.5, xij. more abundantly is * confirmed. 


There is yet alſo afurther myſterie, or ſe- 
cret 


. 5 PEG 
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what a Teſtament or laff Will i. 


cret meaning included in this word 1uft, in 
that it doeth {ignifie full or perfect, which mea- 
ning is this : That the Teſtament _ to be: 
compleate, not only in reſpect of ſolemnity, 
and of will, as is aforefaid:burt alſo-that it ought 
to be perfetin this reſpe&eſpecially,that there 
be no want of any thing which is neceſlarie to 
_ the conſtitution,and denomination of a 1 cſta- 
17 ment. 1 For iff it doe containe onelya perfect 


ſ Bar.in L.j. de teſta.. 


declaration of the Teſtators will,and want that 
which.is requiſite tomake it a Teſtament, it ma 
well be termed aperfe& will, ( for a Codicill 
a Legacie, a giftin reſpe& of death, 8c, they 
are all perfect in their * kinde : but it cannot 
be rermeda Teſtament,muchleſle aperfe&t Te- 
x8 ſtament. This ſingular ſenſe-and ſignification 
of the word 7u#, becauſe ſome interpreters did 
not perfe&ly apprehend, they did reprehend 
the definition, as not perfe& nor conuertible 
withaTeſtament:thatis go ſay,notagreeableto 
_ a {eſtzmentalone,but common to euerykinde 
of lat will : * for that they alſo were perfe& 
eucry of them itvtheir ſeuerallkinde.YVVherein 
neuertheleſſe they were deceine1, for the per- 
fection that is here meant, is an abſolute perfe- 
&ion,ſuch asnone other laſt will hath but only. 
a Teſtament, euen that perfection that giuet 
both name,andnature toa Teſtament, = So 
that the deiet was'not inthe definition, but-in 
their vnderſtanding. To conclude therfore,this 
perfection ſpecially being here vnder{tood by 
this word za#,which is proper and peculiar to 
a Teſtamenr,the definition remaineth irrepre- 


ﬀ.Viglius & Minſing, 
in tir. de reft.ordin.in 
princ, Alciatus in L, 
Tabernz de verb.fig. 
. Couar. in Rub. de 
rcſt.,extr, 
t Paulde caſtr.ind,. 
L.jage reſta ff, Nec.i- 
deo muſca diciturim- 
perfeit animal quod 
fir minor Elephante,. 
inquit Couar.in Rub, 
de reſt;extr,j.part.n.z 
u Bar,in d:L.,j.de teſt, 
f.Minſing.in d.rit.de 
reſta.ord, 


x Accurſ, & Paul, de 
caſtr.ind.L.j.deteſt,ff 
y Paul.de caftr,in d. 
L.prim. 


z Bar,(omnium Le- 
giſtarii facillime prin- 
ceps ) Bald. Ange. I- 
mol, Aretin.ind.L.j. 
de teſt. ff. Porcus Vig- 
lius, Minſing,Inft, de 
tcſta, ordi, Vaſq. de 
ſucce.crea.|.ſ.in prin, . 
N.2 6- 


The firft part, 
> BarindL prim.de henfible,and is agreeable to a Teſtament only; 
reſta.fViglt & Min- excluding both Codicil, Legacy, gift inregard 
og, 11 oy hos ofdeath,and euery otherkind of laſt will , 2 ha- 


n. 4 . . . 
| Rub, de teſta. extr, ning euery thing and wanting nothing, which 


—_ conie;, Appertainerh to the eſſence of a Teſtament Þ, 


vit.vol.Lr.cit.4.n.co, NoWf if you will aske me what kind of per- x 
> vans yy; ane fetion,or what ſpeciall thing this is , without 
hag 3.9 v0 nn. the which the wil how perfe& ſocuer otherwiſe 
x4.3.&4.ſup$ in fin. js no Teſtament,T haue tolde itbefore.cItis the 
1L end daft naming or appointmentofanExecutor.4(who 
L.pri.de vulg, & pup. in the ciuill law is called Heres © heire.) This is 


ſub.L.Hzredes palam (1; robe the foundation , the ſubſtance , the 


. L. qued per SY 
GY s Colic. ts, f head,and is indeed the true formall cauſe of 


ance inſticur.de Lega. the Teſtament, $ without which a will is no 


- roy <-leg-£<- proper Teſtament, h and by the which onely 


BrookAbrid ciceet the will is made ai Teſtament. 
n.20, Plow u : . 

A inn - Senbence This word ſentence is a generall 2 
Fox , & plenius infr, WOrd,and hath many ſignifications; itis ſome- 
part-47$-2. times taken for a ſhort pithy ſaying of a graue 
Hzdion.de refordes, Or Wile man. * It is (ymerimes taken for a de- 
eccleſaſt.Angl.Dott. CTCC pronounced by the Iudgg, 1 and in other 


& Stud. 1.2.c.11.traft, Fo: . aku . x 
SN AdaLs.c.s places itis otherwiſe taken. ® ]t 15 taken in this 


ira veExecuror teſta- Place for an aduiſed purpoſe, or deſtination of 
metar?® jure quonos the Teſtators minde, ®iwhich purpoſe or deſti- 
veimur, non tam re . 
quam nomine differt ab eo quem ius ciuile nuncupathzrede.infr.6.pare. f d.g.ante 
inſt,de delega, g Weſen.inpar.rit, deteſt. h L.quodper man*® f.de Codicil. 
Brooke. Abridg.tir.teſta.n,zo, Plowden 1n caſu inter Greisbrook & Fox,fol. 276, Had- 
don.ybilupr. i Videinfr.part.4. $6 1,2, k Cuius ſunt ſententiz Cice- 
ronis.Prouerbia Salomonis,& aliorum hominum cm Phi orum, ttim Theolo- 
rum,dita memorabilia, 1 Paul.de caftr. Lancel.Doc.in L,j.de reſta.f, m Ve- 
uti pro cpinione,pro perſuaſione.Corarius de com.opin,in princ.DiQionar.Calepin. 
verb.Sententia.Quandoque ſumirur pro poena ature mfliQta.Franc.in c.fin.de conſti. 
6.infin, na Tuſtaſententiaquid fignificet,breuiſſims & eleganiflim ( ve ſemper 
ſoler)zquiſſuous ilke iuris in-erpres Iohannes Oldendorpius Hoc eft (inquit) vera ac. 
omnibus modis abſoluta animi deſtinario, quam hi ad alias in yita dehberationes con« 
feras,long8 excellitomnes,De abion.clafts. in princ, er | 


nation 
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nation of minde ally reduced into a&(other- , z,14;,1. quidam 
wiſeretcined within the compaſle of ſole cogi- cuni fliofa. & de ha 
' tation, it is noteſtament but anabortiue will 9)ts _— L —_— 
termed a ſentence by a certaine excellencie:? reſt det.fol.14.n.s.vbi 


: ou refert cam efle -- you, 
becauſe in + our teſtaments, we ſhould ſhew our DE TE 


ſelues both wiſe and juſt; repreſenting as it were \\. conflic in in- 
the perſons of graue men, and of iuſt Iudges. rencione & noaetiam 
And þ eertainely' if all the ations of this life '* *porione.Quod 


forralse fuir in cauia, 


5 ought to beperformed with wiſedome,and con- quod Anglus quidam 


gt . : vertendo diftam de- 
ſtanciez ifnothing oughtto be attempted with- aremadery uo = 


outcarcfull conſideration, anddue premeditati- gi,uae in vulgare 


on 4: how much more oughtthe laſt a& of our noſtrum fic rranſtulir, 


. = Iuſtam ſententiam. A 
life,our farewell to theworld, the memoriall of ,j #*P enren nm 


our immortality, * cuen our teſtaments andlaſt of Lay, Verb. Tefta- 
wils, to be framed with deliberation, ſeaſoned a 
with diſcretion, and. builded vpon ſound and {ca.c..j.parmns. 
conſtant determination :! without the which it q Cic.lib.1.effic. 


j  r Olden. de ation, 
hath neither ſhape, nor ſauour, of ateſtament; *, - ever ion 


3 


nor isableto ſtand for a teſtament, whenit ſhall © ade quod quz 


be tried or proouedin the forme of Law *? viuifacimus dicima 
__ | o 

Seeing then cuery teſtament is a ſexterce,we ,,; oe p 

8& : 


& may notediuers things. Firſt that f ſuch perſons : 6 quid iſplicear 

as haue notthe vſcot reaſon or vnderſtanding, 9019 nobis fune c- 

Wit _—_ . edia & 
as madde folkes, or . idiots, are iuſtly excluded formulz;veriim quod 
from making of teſtaments: ® for their deuices _ req os de- 
being full of folly, their deedes muſt needes be: ,Jrinus rr So 
void of diſcretion, and their wittes being ſenſe- vitam nunquam mu- 
lefle,their words are vtterly vaworthy thename 460g Old, v-. 
ofaſentence; howſocuer ſometimes, more by Conſule Socin Tun, 

| Tf c 1 conl, 179.yol, 2. Hor- 

Fore rm wy cunning, they may ſeeme to econ note 

. ' | ro, Franc. in L, quic- 

age reg.iur f, :u'| Videinf/part. 2. $$. 2.3-4.5.8,6. x Taf, & Dec. in L. furiofi 

C.de teſta.contra lo, Andr.Panor,& alios in c.ad noftram de conlueryd.ext, cum tem 
Perament.tamen vtinfr,2,part.$.4. | 
WOE. __ Secondly, 


Theferſtpart. 

Secondly, fchat albcit the teſtator be ofper-7 
fe&t mind and Memory nevertheleſſeithel} cake 
any thing) either vnaduiſedly, Or incidently, as 
:f aman when he 1510 perf& health, being de- 
maunded who ſhall be his Executor,or hauc bis 
goods after his deaths (which queſtion is m 
> mmon amongſt famuliars) and he forthwit 

; rameth ſome perſon, whom he ſaithhee will » 
make his Executor, or to whom he will leave »» 
his goods after his deatht This is not to'beta» 
ken for a teſtament Or laſkwill, neither is that 
bY if OY _ —_ be Grp pre = 
- wr wh eg :« goods: ) vnlellc it bet prom that 24 
— _ —_—_ the _ at the time when the words Were 
Soc. (ye. ponl * id ſpoken, had AnimumT, HHandi, thatls roſay, a 
on & Sages 1 Mindor purpoſe then and thereby t0 make his 
enter. | reſtament or la will. Which minde and pur- 
z Menoc de Arb.iud. yofe muſt be prooued b circumſtanes *, (for 
reſp6dit, quz & quot words alone arc not fu cient: asthathe ira-25 , 
comiedture ſufficiant- raed or ſerled himſclfe ſeriouſly tothe making * : 


' d.caſ. 496. & - wr the opinion of aludge, being delivered privat- 


infr, part-7-$-13- _=_ extraiudicially, rouching the cuent of any 
ute, is but 2 — of that which is lik 


to enſue, andnorthe ſentence irſelfe, orfi 


ef ppg judgement whereby the centrouerſic 15. deci= 

He Sprigel, Lexic: ded ©, (which ſcatence ought tO be pronoun- 
| ced iudicially , afcer gue examination 0 

6 BarSaljins cauſe : ) So when theteſtator dorh only forc- 

wy eVan- 11] whom afterwards Or at ſome other rime, 

eR.proceſ.n.69. hee doth intend to make his executor » wr to 

.  Jeaue 
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leaue his goods: vnts: This is but a ſignificatie | 
on of a future a& ©, and fo notthe teſtament . pariccop1.4.lb, 
it ſelfe, wherein is required preſent and perfe& 3.n.ro. * 
conſentf. Much leſle is that to- be taken for a £ Honoman. lib. x. 
teſtament, when as any man raſhly, boaſtingly, <o*6l.5.Carae. conl, 
or icſting]y, affirmerh that he will make this or © 
that man his executor, when he hath no mea- 
ning at all, neicher at that tine, nor any 0- 


* ther time to make him Executor 8. For with- g Alciar. parerg. ib. 


- out meaning, or conſent of minde, the Teſta- 


2, C. 0 rpm conlil, 
> Es : ; . 127. vol. j..n. 40. 4. 
ment 15 altogether without life 4 and is no Hyero. Franc. in L. 


more a Teſtament, then a painted Lion, is a  —a__ reg. ur, 
Lyon. 4 
Thirdly, by this that a Teſtament is termed 
a /eutence, there is afurther conſideration offe- 
redt6 our vndeiſtandirig, inreſpe& of the ana- 
logie, berwixt a iudiciall ſentence anda Teſta- 


26 ment.OfTudiciallf ſentences there be two ſorts, 


— 


27 


28 


the one interlocutory, the other definitive Þ, An Þb Tit.deſent. &in- 
#nterlocutory ſentence, is a rr gemmarM ah OO 
Iudge, betwixt the beginning and ending of 

the cauſe, touching ſome incidentor emergent 
queſtions. A definitive ſentence is a finall de- ; Specul de ſenrenc, 
cree, whereby the principall cauſe andcontro- Species. | 
uerſie is decided, in condemning or abſoluing 1 > pee ſtir ff de 
the party conuented ©: Theſef two fentences, reind. c. cum cefſan> 
baue theſe two contrary cffets. The one of **4* alaryry bn 
chem,thar is to fay,the ſentence znterlocatory,ma de A 
bereuoked atany time fo long as the orincipall m L.ludex dere iud; 
cauſe dependerh vndecided). Bur the ſentence Joe nnondnd 
dfinitize cannot bec reuoked®, The f Telta- buffin d.L. quodiuſ- 
mentof anyman, folongas he lincth, may be #*>i multifariamk- 
compared to ſentence interlocutory, Forit may clulonem. * © 
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of | : The firſt part. 
be revoked or altered at any time, and as oft as 
the Teſtator will, whiles he liueth, euen vnrill 
n L. 4. de Adimen. the laſt breath ®: and of theſe thelaſt will pre- 
leg. .c. Marthz, de \1.;Jeth 0, Butafter his death,iris compared to a 
celeb. miſl.exr. we . 
o$S poſteriore.Inſtir, ſentence ae finitine P, and as it cannot be reuoked 
Quib. mod-ceſt. infir. by the dead man, ſo ought it not to be reuoked 


EP 4 1 35 by any other, bur obſerued as alaw 4, andexe- 


&eccle, * cutedasthe ſentence of a Iudger. And they are 
7 Olden. de ation, £O be puniſhed that doe hinder the execution of 
claſſ.5.in prin, the ſame ſ 


+ ub 1 van It followeth in the definition(of owr wi/l)con- 


tir. li.prouincial.con- Cerning this word will, Ir f is written, that the 2 
ſticur.Ebor. will or meaning of the Teſtator is the Queene 
© Sichard.in Rub.de Or Empreſle of the Teſtament*®. Becauſe the 
reſta.C.n.z.infin, wz/{ doth rule and gouerne the Teſtament,en- 
large and reſtrainethe Teſtament, andin euery 
u L: incondicioni- reſpe@t moderate and dire the ſame®, and 
bus de cond. & de is in deede the very. efficient cauſe thereof *; | 
nee Fo #” Theft will therefore and meaning of the Tefta- 3 
x Weſenb.untit. de tor, ought before all things to bee ſought for 
a diligently; andbecing found oughtin any wiſe 
y Videinfr. part. 4. to be obſerued farhfully Y;it oughtto be ſought 
54: 1&:in L; pen. de fOr a5 carncltly as the hunter ſeeketh his game >: 
pen. de 
neceſlhzred. inſtiru. And f as to theſacred anker oughtthe Iudge to 4 
C. Socin. Tun. conl. cleaue vntoit, pondering not. the words, bur 
CO rainhs, de the meaning of the Teſtator®. For althoughno 
lega. man bepreſumed to thinke otherwiſe then hee 
b L.Labeo.$.cxtc- ſpcaketh Þ, for the tongue is the vtterer or inter- 
rum de ſup.leg.lf.. preter ofthe heart ©,yet cannoteuery. man vtrer 
a 6-5-5 intit. 4 _HIthathethinketh, andtherefore are his words 
b.fig.tt. oY 
oF | ſubic@ro his meaning; And asthe mindis be- 
fore the voice, (for wee conceiue beforewee 
ſpeake) {ois it of greaterpower; for the vpice is 
Lo. 


+ wit" ri; 3 Mr eters ens, Mit nc. a bt et Md a Fas ler he > 9. 
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to the minde, as the ſeruant isto his Lord, 4 d 4.L.Labes, . 
Here I might produce many authorities and "3 
manifold examples for the confirmation of 
this point,which neuertheleſle I hold more fit 
to be handled elſe where,after the ſtudious rea- 
derbe better inſtruced in other materiall parts 
of this diſcourſe of more eafte comprehenſion 
and digeſtion; which method if I ſhould nor 
obſerue I might fall into Scy/la or Carybdis,lea- 
ding the reader into difficulty or into def- 
paire of attaining that which is propounded. 
For which cauſe it is excellently written by 14- 
Finian: Si Hatim rudem adhuc pl infirmum ani- 
mum fiudioſt multitudine ac varietate rerum one- 
rauerimiis, duorum alterum, aut deſertorem ſtudio- 
rum ef ficiemus aut cum magno labore eius ſepe eti« 
. a cum diffidentia (que plerumy, inuenes auertst ) 
' (erius adid perducemus, ad quod leuiore via dutius 
fne magno labore, & (ine vila difſidentia maturius 
perauct potuiſſet 's | | 1 Lib.1.Inſtit.rir, de 
Whereitisſaid in the definition of our wil, Tulk.dciure.S,r. 
the interpreters doe gather by this word our, 
that the Teſtator ought to enioy all liberty, 
and freedome in making of his will: that is to - 
fay full power and habilitie, to withſtand all 
contradiction and countermaund. © And there- .' yqangc de conje; 
32 foref if the Teſtator be compelled by violence, vicvollij.cir.z. n.1o, 
or vrged by threatnings,to make his Teſtament: - 
the Teſtament being made by iuſt feare, is vnef- * 73-200 me.cau- 
fecuall. f Likewiſe if hee be circumuented by —_ reltari prokibs 
fraud,the Teſtamentloſeth his force: s foralbe- f.infc.part.7:$.2. 
ithoneſt and mo deſt interceſhon, or requeſt, is | Hor rpney. ur yp 
notprohibited; yer theſe fraudulent and mali- ;afpar.7.y.3. 
| D 2 cious - >. 
B 


on 
On mmm 
© 394, 
EG AER 4a, 


The firſt part. 
cious meanes, whereby many are ſecretly in- 


duced to make their Teſtaments, are no lefſe 
h Ofden, de aRion. deteſtable then open force Þ, 0 
claſf: 5. in prine, & = Moreouer by } occaſion of the aforeſaid 33 


infr.part.).$« 3. , 
mT wordes our w/{/, the writers doe colle& that the 


Teſtator muſt be /## zur, thatis to ſay, a free- 
man,notin ſubiegion, as bondmen and other 
like perſons i, of whom mention is made here- 


i L.qui in poreftare afterk ; which hauc not liberty to make a Teſta- 
fide rcſta.&L.fi quz- 
ramus cod, INENT. 


k Inf.part,2.$7,8.8c. Likewiſe t by thoſewordes our will, are ex. ,, 


+ ratorias. C.de cluded thoſe wils which depend of another 
: mans will i, VYherefore if the Teſtator ſhould 
referre his will tothe will of another: as if hee 
ſhould ſay, __ thee leaue and authoritie, to,” 
m Bar. in L. quidam. make my will, and te make Executor for mee ,, 
ff. de reb. dub-,n-7. yyho thou wile, &c.If hereupon thou didfſt make ,,. 
Bald.in L.Exccutore. 5 4di ad 
C.dc excep.rciiud.n, AWUI in his name, and didft name an Executor 
a ou. Bowen forhim,yet this will is void in law ®. For as th 
ranc.inc. 6 part. de , mY 1d 
ts Pariſ cont, {Oule is not my ſoule,ſo thy will is not my w 
33.y01.3.n.60. & infr. nor thy Teſtament my Teſtament ®. 


ary 5 (ou nibilig- Furthermore by force of theſe wordes,of our 


norauir) & Angel. in Will,chef Teſtament being termed a ſentence,dif- 35; 


L.caprator. C.de mil. fereth from thoſe other ſentences which are 
= idecont:35. ot of will :that istofay, fromthar ſentence, 
o Paul.de caftr, in d.' Which is the ſaying of ſome graue man:for that 
ns: yo a. & 15 nota ſentence of wil but of reaſons: & from. 
F .ncet.dec. in 4.1.3. theſentence ofaTudg,for rhatis not aſentence 
de reſta. of will but of tuſtice?. And howſoeuer the teſta- 


> nn rr any tor may declare his ſentenee, that is to fay,his 


Manticdeesic. vic. Teſtament,as he will 4: yetthe Iudge may nor 
vol. lib.6-t.14.3-2-. pronounce his ſentence as he will *:buthe muſt 


4p enorky mo iudge according to that whichis alleadged and. 


prouedF, : 


— 


3 


what a Teftament or lift willis. 12 


prouedf, falthough peraduenture as a priuate CL. illicirus, 6.veriras 
man,he know theſ{ame to bee vntrue ) ſauing ffdeoffic.prafidis, 

. 1 . t .* ” *s 

in.certaine caſes*, which becauſe they are im- | ,. . POO 


ertinent to this diſcourſe, are not here to bee as 10. Olden. zquiſ. 
andled. | luris interp, Coral. I, 


It followeth in the definition tovehing that $þMflceby. o.Couge, 


| lib.1.var.refolur.c.r. 


which wee would haue done after our death. By Gcenil. Diſpurar. vj; 


hi Ho & gencraliter Legi- 
which wordes,a Teſtament differeth from all 0. 2 —_ 


ther ſentences, proceeding from our will , and Canoniſtas. in e.j.de 
from whatſoeuer actions which take their effe& offic,ord.cxtr, 


4 inthe life time of the Teſtator u, Forfa Teſta= y Paul.de caftr. in d. 


ment reſpeQeth that,whichisto be performed E-}- de reſta. & Min. 
after the deathofthe Teſtator,and therefore ſo ,,{$ntnfti.Couarin 
long as heliueth,the Teſtament is of no force z Rub. te reſta. extr. 
but doth take his ſtrength, and is confirmed by **7: 

the Teſtators death *. By theſe wordes alſowe |, 1.4 tes. 
may colle& the materiall and the finall cauſe of &c.Mauhz.de celeb, 
euery Teſtament. Which thing becauſe I haue miſſext, 

more amply inlarged hereafter, let this ſuffice 

which hath beete ſpoken, for a taſte onely of 

{uch fruit as grow in this Garden, - 


The definition of aft will, 


1 Whatalsftwillis. 

2 Wherein the definition of a laſt will doth agree 
or differ with,or from the definition of a Teſtament. 
. 3 Of the difference betwixtthe two words Law- 
full and [uſt, | R015 
Ka Of the difference betwixt theſe rwo words Dil- 


tion ad Sentence. 


D3z-- fil A 


a Franciſ,Manticade 
conicR.vlr. vol. lib.1t. Z 


N 
Þ Supr.$.2.%8.3. 


e Spiegel Lexixyerb, 


d. Glofl. inc, conſan- 
guinci de ſen, &re, 


The firſt par he 
d. ui. 


'» Laſt willis thus defined: f 7/tima x 
<—/, >a voluntas eſt legitima. diſpoſitio ,de eo 
FA = quis pot mortem fieri velit.* A 
ACE laftwill, is a lawfull diſpoſing of 

TEES that which any would haue done 
after death. This + definition differeth not from 2 
thedcfinition of a Teſtament , ſauing in two 
wordes; that is to ſay,in ſtead of ini ſententia, 
aiuſt ſentence, which is in the definition of a 
Teſtament, here is /egitime diſpoſitio, a lawfull, 
diſpoſing. Now ifwe ſhall conſider the diffe- 
rence betwixt theſe wordes,zuita ſententia , and: 
legitima diſpoſitio, then ſhall we vnderſtand the: 
full difference berwixt a laſt will and a Teſta- 
ment, (cither being vnderſtood according te- 
this definition)for in the reſt both the definiti- 
ons doe agree ,. and that which hath beene or 
may be ſaidof theone, may alſo be verified of 
the other. 

Lawfull f and A# doe thus differ: this word 3: 
lawfull hath not all the ſfignifications which be 
includedin the word uit. For albeit by this 
wordlawfull;s excluded whatfoeuer is wicked, 
or whatſocuer isTontrary to tuſtice,pierie,or c- 
quity: or contrary to good and wholſome- 
manners,as well as by the word zuffe. And al. 
though the word lawtull may alſo fignifie ſo- | 
temne,orfurniſhed with fuch due rites as law 
requireth,4 as well as in the word iuſt doth, 
albcit alſo that the word lawtull, in _ 

nie: 


- 4 I "iro. i. 6 - a 4h 


what a Tefament or lift will is, 13 
ſenſe doe ſignifie perfe&<, that is to ſay, not « r, Cenog. viz. de 
wanting any thing which the Teſtator meant ſeruircuſt.przd, verb, 
to vttet? :yeritdoth ———_— erfe&t in ſuch 4 ny 
an excellent or ſpeciall ſenſe as doth theword * PP 
iuſts;thar is toſay, hauing ſuch perfeion as is g Mantic.de conieft, 
requiſitefor the forme of a Teſtament, andis '*"9-7-tit4.n.10. 
mae thereunto;namely the appointing ofan 

xecutor,by the which forme a Teſtament dif- 
fcreth _ al other laſt wils, of whatkinde ſo- 
ceuer the , s Bae 
4 This Son f 4&ſpoſctto is ſometimes taken for —_Y 

a quality of the minde,or vaperfe@habite, that 
is coſay,an inclination or affe&tion i. In this i 10.Caſus Oxon.rra- 
place it doth fſignifie an a& proceeding from RardialcR. ij. part.c. 
a firme purpoſe or reſolution like as the word © de conieA: | 
ſentence in the former definition!. And albeit vic.vol.lib.r.rir.4. 
this word ſentence;ſeeme to infinuate a greater ? Supra$-3-n20- 
heede, or a more diſcreet conſideration, tobe 
taken in the diſpofing of that wee would haue 
done after our death, then the nature of this 
word diſpolitiondoth inforce:yet no laſt will is 
of any force,ine anime diſponendi,no more then © Videiaſr. par. 1-53 
is the Teſtament ſave anime teſtants =. I” 

The definition of a Codicill 
1 This wordCodicill ſignifieth « little booke., 

2 ACodicillrightly deftned. 
. 3 How the defonition of a Codjcill doth agree 


withthe definition of a Teftament, or differ from it. 

4 The ſienification of the word iuſt in this defe- 
Pition of aCodicill, . © 
_ 5: ATeftament is called a grext will and aCodtcil : 
«little will, 


. D4 6 A 


- 
: 


* ied. on nets x 24 to a” 4 * 


6 As. es. 


2 Cadicill 3codice, 


Codex rurſus dicitur 


2 caudice , fiquidem 


codex (ignificat con- 
rextum tabular que 
priſcis temporib* ap- 
tabantur cera ad (cri- 
bendum,tameti loco 
abulaf pergamenz & 
chartz comodior ſuc- 
cellerit vſus- Olden. 
de atio.claſt.quint.in 
princ.Spicgel, Lexic. 
verb.codicil, 
b Gloſll. in Rub, inſt, 
de codicil. 
c Sic cnim a pleriſq; 
defigitur,vr fir vitima 
volur.:tas min* ſolen- 
nis abſyq; hxredis in- 


The firſt part. 

6 ATcſtlament and a Codicill compared to aſhip 
4nd a boate.. 

7 Of the inuention of Codicils. 

8 Coakcils may be maat in writing , or without 
Writing. | 

9. Codicils may be made, eyther by him which 
hath mads a Tettament,or which dieth inteſtate « 

10 Whomuit paythe Legacies ginen inaCodicil, 
by him which dieth inteHate. | 

I1 Codicils be reputed part of the Teftament, 
whether they be made after, or before the Teſtament. 

12 Codicils and Teitaments doe agree in the ef fi- 
cient cauſe © but they haue contrary eſſetts.. 


G.v. 

 Odici/,aCodicil,isadiminutiue 

, of Codex ®;a booke. And ſothist rx 
word Codicill being ratherLatine 
then Engliſh,doth ſignifiea little 
booke or writing , Þ the reaſon 
wherefore its ſo called doth ſtraight-waies ap» 
PEare....-.-:, | 

A Codicill is dinerſly defined of diners. In 
my opinion it is f rightly defined after this 2. 
manner: Codicillys ft voluntatis nofire inſtsſen- 
tentia de eo quod quis poſt mortem ſuam. fieri uclit 
abſq:1e Executoris conſtitutione..4: A Codicillis a 
juſt ſentence ofour will ,. touching that: which 
any would haue done after theirdeath,. with- 
out the appointing ofan Executor.Whiclh-de- 


Ntitutione. Quz definitio vixarrider,vr quaYix intelligam qui differat codicilli® 2 le- 
DL e0/7 ſtud videatur veluntas viiima abſg; hxrcdis.nſtieutione,necmagh ſo- 
ennis,nec minus perfea,quam eſt codicillus.Paul.de caſtr, ip L.j. de teſt. ff, Covar, | 


inRub,de reſt.cxr,par.j.n.z. d Mantic,de conicQ.ylcyol lib,.tir,8.” 


finition: 


= —_ 


gf 3:00 ponnat” of 


what a Teftament or laſt Will is,g5-c. 14 


3 finition 4 doth agree almoſt- word: for word 


with the definition of a Teſtament: ſauing that 

ſome wordes are. heere expreſſed, which are 

there omitted ©, «b/que Executoris conſtitutione, « Supr.g.ij. 
without the appointment of an 'Exccutor. By 

force of which words the Codicill-is. made to 

differ from a Teſtament:for a Teſtament can no 

more conſiſt or be without.an Executor, thea 

a Codicill canadmitteatzExecutor $8. By the. 8' Intellige, dire, 


nam oblique ſeu per 


"fame words alſo is reſtrainedthae ſpeciall ſig- gqcicomoifum be. 


nification-of the word i##, which in the defi —_—_ cole Ms-laed 

IC . relinquitur; $. Codr- 
nition. of a Teſtament, importeth thatſingular 7.07 3 504. 
perfe&ionand proper forme,. whereby a Teſta» * cil.Adde Vaiq.de ſuc- 


ment differeth from all other kindes of willesÞ; <<#<crear. lib.3: $.25. 
ic ry © rd ou; rn Vbiregulaextat. Am- 
For herethisword q png onely.deſtitute of j.cionibus oo, & 
that peculiar ſence: but it. doth not ſo-much ſex Limirar:orfiaca,” 
as (ſignific ſolemne,or furniſhed with Teſtamene 1 9e 91227 $-3% 


tarie rires-or formalities ic For a Codicill.isan i. Minfing.”nftir. de 


vnſolemnelaſk wills. ,So char by cheivord: juſt Eodicl 


. " xa + . » p 7 I oy : 
in this definicion.is excludedrhat! which isvn+ cangys. Coduilar 
lawfull , and chat perfeQion onely: included; pri LOO) 76 


T nay a FI - -111. + De'cuins' vocabuli: 
which may ſtand with the nature of a Codicilli 7; gnificatione, ſupr.$; 


5 Whereupon,tthe writers conferring a: Teſta+ 4n3.. -- -- 


ment-and a Codicill-together,-and:perccining © 


the oddes betwixt- the oneandthe. other, they m7 Accurf. & aljj in 


| CEN, 2) Rubdecodicil.Inftic. 
call a Teſtament agreat will;and a Codicilalit- $,chard; in Rad. de 


6 de willm, Anddopet comparethe Teſtament to CodicitC. 


2\hippeandrheCodicillio aboate®,iedmolt 7 nano cory 
commonlytotheſhippe:Andnotvatnly,aſwell io princ, . 


beeauſethe Codicill is not ableto- fuſtaine the Ar——oxtts 
heauic burthen of an Exccutor, who repreſen» 5.inRub! de Ld 


tingtheperſgn of the. Teltaror® ;dothasit were inftituend. Inftitur, 


(uke;4i/a,yhois fainedtocarrictheworld vp» ytt © oth 
On. 


 claff;.inpriac. 


The firt part. 


on his ſhoulders) beare vpon his backe, the 

whole maſle and weight of all the goods, and 
p L. Hzrediras de cattels which didbelong to the deceaſed, ? and 
reg.iur. ff 81122” on Whoſe necke arelaid all the-aRtions, which 
inter Greisbrooke & either might be intended againſt the Teſtaror 
Fox, & larils infr. by others, ot agaiaſt others by the Teſtator 4: 
Saſs I: verpetuis As alſo becauſethe Codicill beeing (as I haue 


& r&p.aRion.Termes ſaid) an wnſHlennr lat will, can no mere con- 


of Law,verb, execut. £2;neall thoſe ſolemnities, ceremonies, and for-- 


Ennpars53  malities which the Ciaill lawe doth cxaR in 


r Olden, de atiod. 4 Teſtament?, then alittle boareis able ro ſup- 

porte the tall raaſtes, broad ſales; the great 
ſtore of the huge and weighty tackle and furni- 
ture belonging to a great Shippe, with the bur- 
then whereof rhe boate muſt needes Tincke and 


c. Adverte ramen, periſh ©, And in deede whenf Codicilles were 7 


qadd iſta fimilituds 6, {Ournred, they were vied very ſparingly *, 
Re chants. quis thats 00 Gp ene ofa Teflon meth: 


cantitm cmilis, quia 


jure quo in loctc$> Teſthror had not- oportuciitic to make a Teſta | 


net reftonts Ment, by teaſon of the manifold ſolemnitics 
quam codicillares fo- theteof *z which vere retmicred in a Codicill 7 : 
lennirarum obſera® gr elf as addirions to the Teſtament made, 


© Niebe vt condt- when as x fry bn omitted inſucha Teſta- 


—— ment, which the Teltator would addes or ſome 
SusOlden.vbiſupr,. Mitig put in, which the Teſtator ypon better ad- 
x LCodiglecum & uice, would detra&, Which emendation of the 
oe odcin arte, Teſtament, was alwaies done by way of Codi- 
, &. ein de tll*, Andthis was that hereof I ſpoke 

0 .-.. before) wherefore this kinde of laſt will, was 
z L. conficiuntur in 


prin. 4c jurecodicil, t&rmeda Codicill: thatis tolayalictle booke or 

Cuiatins in tit.de co- a little writing; | abs; 

Wee. Concerning + the diuers kindes &f Codi- g 
cilles, akhough itbedeniiedby ſome, gr = 


what a Teſtament or Ioft Will is. I5 


be ſuch two kindes of "—_— as there is of 

'Teltaments, viz. written and nuncupative®*; , vo + 

yet it is graunted of the more parr, that a Codi- old {5 Joan 

cill may be madc either in writing or without emghu myo Com, - 

writing®. | b Gol Babs de 
9g Morcoucrieis graunted of all, thataf Codi- <odivi.C.Minkng.in 

cill may bemade cicher by him which dieth in- yy.7;, odicllaſlic 

tcſtate, Or by him ich dieth. with-a Teita- codicil.M. quamuis a- L 

ment ©. | +, dulivEdicigadicilles 
ro IfthejCodicilbemadebythatperlorrwhich Kr rm gs 

muſt be payed byhim, thac (hall hanethe admi. ©pus - 


c L. confewwaryrin: 


niſtration af the of thedeceaſed,as if he prin. & 'dejure Codi- 


| 32 If cheyCodicilibe made bybimevhich bac. Saas 
a Teftament;chen. whether the ſqme woremade f L. condcunayr, ff. 
before orafierthe Teſkament*, it is-roputedfor 5* yuh gh 
part andparcell of the Teſtament 8, andis tobe ciuil. part. 4. lib. 9.2. 
performed aſwell as the Teſtament, vnleſſe be- 537 prin 
| ingmadebeforetheTeftament,itappeareto be- in 4, 6. Nontantum. 
reuoked iu the-Teſtamens, or beeeamrarie to. inftic.de codicil. 
that which is comginedinthe Teftamenth, © BolandBonon.de 
32 Codicillesfand Teltaments doe both agree: ferr 4.caſus,in quibus 
inches effec cauſe, (as they doein.diuers o- <2nuenit codicillus, 


cum teſtamento, part, 


ther things ©): Yet neuertheleſſe rhey have mg- 5.c.3.01.56x. 
vic 


The firſt part. 


in the effici- 
: : k, They agree ich ma 
nie contrarie effects erſon which 1 e/ 
lib. quem ap- nie c ſe, becauſe euery p ake a Codicil;a 
pellane, Flores vi ons ea Teſtament may allo makea Ce the ſame 
| volunta © make ea 
porn th cure ”- whoſoeuer WT Codicill I. ; G i, 
ferentix == ode perſon A contraty _— nem 
cillos & ars I haue diuer 0: ec oTe 
prone part They ha ewnh wages e the 
ainaa, 5inT.2.de - ule the latter die with divers | 
1 Bar.&aly in ſaur, ( beca ; ta man may | inder the for- 
is. 9 hoping former ®: )Yeta mat dothnot hi Another 
com. op Tay hoc dicilles, andthe A — w woe bee 
Nd Trey: Pneny- nt ths Ifeno wn me ne 
probibence ure, ſe contrarie _ ot ap E _— oide 0, 
ctiam prohi d, and it doe n aments are Vc ” 
rogers "oO —> Ry or latter, both - found and it capa 
Air Quib. mod. reſts. fo if two pero rr or laft, andone c 
inkr, nar. Bur | which Was perſon 12 On 
n L.cum propon beknowne ing is given to one -in: another 
> LrtemibuDD- ghee pe thing ther perſon/ it butthe 
a ill, and to ano not voide,but! 
edit, dui Adr Codici x 2odicilles jare ide-that 
de dicill; theCodi : to deui 
roll.C, Codic in named ought 
| erſons thercin | diuers 
P k ixethem?. tthere be l : 
4 , thing betw , oted, tha : Cl- 
F. cum P r. com, ds whic ar * # Teſtamen 
Iraff, Thelour.com. = - cil ora for a 
Graſfl. :cillus vbi aCodi : nounce 
Op- $. - = ey .op ther comake th Iudge is to pro 
o * o, e 
cre, =” caſemberher: 


ed q. 


"The definition ofa Legacie. 
"OLE yy Sabie 
T MN Ads 3 bee confiderad ins if 
: | beral: 
rent ry Legacie proceedeth of the liber mn 
» Eue m 
WY wide | 


4 How 


The farſt part. 16 
4 How a Legacie differeth from a gift yn regard 
of death,or from other gifts. 
5 N gt lawful for the legatary to take his Lega- 
cie by bis owne ſole authoritie. 
6 Legacies paiable aſwell by the adminiFirator as 
by the executor. 
7 Diners kindes of Legacies in times paſt. 
8 The dittintlion of Legacies confounded. 


o. vj. 


Legacie (otherwiſe termed of our 


the deceaſed, to bee **>Deuile, 
perornodby the Execu- 


SW? tor, or Adminiſtrator Þ. Therebe 
ether definitions of a ie which I doe wil- 
lingly omitte, becauſe t 
2 Kar foure + things eſpecially are to- bee. 
noted. | 


crs,aDemſe®) is a Tearmes of Jaw, 


b- $. j. Inſtic, de legas 
- O—_ lures efſe- 
is ſufficient <, -<g2ti detinitiones 

re ha . aliamFlorencini,ali- 
am Modeſtini, aliam: 
| unique nul-. 
Firſt, inthatit is calleda gift, it argueth that eſt,quam vnus aur 


alter non: tentauit e- 


3 it f proceedeth of the meere liberality, andfree uertere, fed truftr3 


good will of the dead man;z. and conſequently 


quidem ſudariizt om- 
nes ; quippe quorum: 


that he is not ofneceſſity tyed thereunto 9, fraQtisargumeris nul- 
Secondly, inthat itis left, ic differeth from lam harum non per 


other gifts3.not onely thoſe which' are called © 
deedes of gift, effected and executed inthelife 
time of the Donor : bur alſo from thoſe gifzs 


which be made in conſideration of death, wherein 


iuſtam, legitime- 
e traditam,c'arifſi- 
me oſtendit D. Gen- 
tilis Oxogjeaf, hodie- 
Legiftarum decus lib.. 
r.LeRion. & piſtol. 


qi 


the things giuen, are delivered by the Teſtator ca4.5.16, 
mhis 7..6.07 to become their owne to whom S m_ 


they aredeliuercd,in caſe the Teſtator die ©, For «c $ 
Legacies arenot deliuered by the Teſtator,bur 2+ 
ac 


. j- Inſtir.de Do» 


The frſt part. 

p b ed by his Executor, or. Admini- 
fg toy wrong Rratort. ry INC v6? | 
lega C. & ibi DD.- - Andthirdly,becauſerhe Legacy is tobe paid 
OH ©:7- by the Executor or adminiſtrator, (as appeareth 

'Ti bythe definition, ) it is-noted, f thatitis not law- 5 
full for the legatarie, to take his legacie by his 
g d.L. non dubium Qwneſoleauthoritys, (onely the Executor may 
os ror D.. ofhisownauority enter tothe goods and cat- 
Eccleſiaſticalprocce- tels of the ra h) otherwiſcif the legataric 
Ig 15 . preſumetobe his owne caruer,and doe enter to 
#917 thepoſſeſſionofthe thing bequeathed, without 
dcliuery or conſent of the Executor, he thereby 
; d.L.non dubium. loſeth his legacy i:-exceptincertaine caſes,wher- 
yy 1s of hereafter *. Fourthly, in that here is mention 
+ $6 anon 5-*- aſwell of the Adminiſtrator as of the Executor, 
the meaning is, that} not onely thoſelegacies g 

are due,which areleft in a Teſtament,wherein is 

appointed an Executor, and where the party 

doth not dic inteſtate: But thoſe legacies alſo 
which areleft in a Codicill or laſt will, wherein 

no Executor is appointed, and where the party 

1 $.non autemInſlir, .dieth inteſtate 1; which legacies as they be due, 

6s Cogn, ſo are they payablein both caſes: in the one b 

the Executorz andin the other caſe by the Ad- 


m Fod.S.nonaurer> miniſtrator®, Nay morethenthisz ifany legacic 


ture codicil. be left in a Teſtament, although the Exccutor 


n Stat. H. 8.4n. 21. therein named cannot be Executor, or do refuſe 
.- © boi WR g.fir, the Exccutorſhip,and fo the party dy in a maner 
reſta, n, 20, inf. par. inteſtate, and thereupon adiminiſtration of his 
7-59 6s de In. £90ds graunted,according to the ſtatutes of this 
juſt, reſta. L. fidei Realme®, In this caſe alſo by the lawes and cu- 
commil.de Leg-).1m- ſtome of this Realme, the Legacies bedue and 
c . »2.N, "> . 
Graff. Thefaur, com... Payable by the Adminiſtrator 9, though itbe 0- 


op.$.legatum.q.8, _ therwiſe by the Ciuill Layy ?. Ia 


What 4 Teſtament or laft will is, &c. 
In auncient time} therewere foure 


17 
ſeuerall 


kindes of legacies. Per vindicationem 4, per aam- 
nationem r oper  ſinendi modum f,per preceptionem ct 
That is to fay, by challenge, by condemnation, 
by ſuffering, by foretaking, being ſo diſtingni- 
ſhed,by occaſionof a certaineſolemnity or for» 


$-thereof *«., But afterwards the + lawes 


beeing 


more fauourableto dead mens willes, this pre- 


liberty graunted to make bequeſts by any man- 
ner of words). (As elſe: where more fullic =.) 


Whereby in:the'ende, all teg 


one and the fame nature, and areall at this pre- 
ſent recouerable by like ations ®. Which by 


the Ciuill lawe is: three-folde Þ', with vs if P 


the Exccutor detaine the legacie, or doeflacke 
the performance of the Teſtators' will. The 
legatarie muſt ſue:the Executor in the Eccle- 
- flaſticall Courr, for the ſame legacie ſo detai- 


lega. $. noſtra Inſtit, de lega. z In 


ſeu adminiſtratoerem prore tradenda, deinde adepta 


egatarijs pignorari dicitur , ſuſpicor nullum in hoc re 


Page» 23, 


hereof 


q $. ſed olim, Inftir, 
: 


lega, 


r Alj legunt per 
vendicarione, yt Por- 
cius,& Minſing, in,ds 


$.ſed olim, 


ſ 1.obligartionem, vel 
condemnationem, 
malitie of wordes, afſfigned to euery kinde of t i. ante captionem. 
legacie *: Wirhſeuerallatioas or remedies, af- Minfing. ind.s. fed 
bad to every ſuch legacie, for the recouerie ,, Accipefngulorum, 
legatorum exempla,. 
1, Ticius rem illam 
F habero.z, Hzres me- 
ciſe ſolemnity of words was taken away, and us damnas eftodare. 
3. Hzres meus ſinito 
Titium rem. illam ſit« 
mere,libique habere, 
acies became of 4.Hzres predium il- 
lud przcipito.glofl.in. 
d.$.ſed olim. 
x Legato videlicer 
ervindicationemre- 
Qo,attio realis : per 
datnnatione veroper« 
ſonalisnaſcebatur,Si- 
nendi modo reliaq, 
ſolalegatarij autori- 
tare fine vitio capi- 
ned or not fatisfied®. For further confirmation *vr,)egatum per prz- 
| | ceptioneE aGtione fa- 
miliz Herciſcundz 4 name & alijind. $. ſedolim. y L.j.C.com. de 
: Part» 4. $:4. a: d. $. noftra Infſtir, de lega, 
b, ſure ciutlitres ationes Logatarys comperere dignoſcitur,perſonalem,realem, hy- 
pothecariam, lure aurem quo nos vtimur, quin prima a@io qua executor ex-quaſi 
contratu reneatur , criamnum vigeat, nulla eſt dubitatio . Secunda etiam qua 
rem Legaram perſequimur comperit quidem Legatario primo aducrſus<xecutorem, 
eſlione, aduerſus quemlibex 
fſefſorem conceditur aftio-rranſgreſſionis, Teruz verd' a&ioni' qua res teſtatoris, 
locum eſſe rclitum, 
c Tra. de repub. Ang. lib. 3. c. 9. BraQon. de legib, & conſ, Ang, lib. 3. c;26. in 
fin. Brooke Abridg, tit. Deuiſe.n.27.45.Firzherb, Nat, Bren,tol.42.& 50.inBr,de con- 
ſulrac, in princ. Plowden. n, caf. inter Paramor & Yardley. 'Termes of Law, verb... 


deuiſe, D; Colens Apologic of Ecclefiaſticall proceedings parte prima. cap..3,. 


= 


. - . OO EY 
Fat = AI = - 


_” ON R__ _—_— IE 9 TO IINne 


hereofT haue ſer downe verbatim that which I 
finde written by that learned and no lefle reli- 
gious man DoGQtor __ as I take it ) in thac 


worthie worke,intituled, 4v 4 or ſundry 

proceedings by Turiſdiftion ins Ar : : 

cap.3, whoſe wordes are theſe: An Executor 

may ſue another ina ſpirituall Court touching 

his Teſtators goods : in this caſe, viz. If aman 

deuiſe or bequeath corne growing , or goods 

vnto one,and a ftranger will notſuffer the Ex- 

ecutor to performethe Teſtament; for this Le- 

| acy heſhall fue the ſtranger for it, in a ſpiritual 

Aus op. reference rt * : Butifaman take from the Executor, 

Fe goodsbequeathed, forthis the Executor muſt 

vic his ation of treſpaſle,and notſue inthe ſpi- 

rituall Court : for Executors can not ſue for 

the goods oftheir Teſtator in a Court Eccleſi- 

; 2.K43.17. aſticall,butatthe common law 3. If a Teſta- 

=y OOES ment bearedate af Care in N prmanaiet, and be 

* IT» prouedin England, the Executor may vpon 
ſuch Teſtament haue action. 

OfLegacies or Deuiſes ir wil be ſufficient to 
touch a few points. In the bookes of the Com- 
monlaw it is ſet downe,that they ſhall bereco- 
uered ina fpirituall Court, and notinaCourt 
F temporall 5. Thereforeif a termor ofcertaine 
5 31H5P339.  landbequeath his croppe,and die, theſpirituall 

Court ſhal hold plea therof. © Lewis where 
ee _—y Fir. one ſuedin Court Chriſtian for goods deuiſed 
by Teſtament,which another claimerh by deed 
ofgift, and thereupon brought a prohibition, 
and ſhewed the deed of of, and alleadged 


withall, that the defendant was neither Exe- 
VEE IE a” Oy 


what a Teftanent or lift will is. 18 
entor nor Adminiſtrator: yer becauſe it was by 
name of a Legacy, it was adiudged to belong ta 
the ſpiritual Court,by which it was to be deter- 
mined,& the a tobe tried,whether 
the deniſe were goodor not?, And in reſpedt 7 46-E.3.fol 3a. 
a man hath ſuch a&tian againſt the Executor, 
for Legacy before the EcclEfiaſticall Iudge, 
therfore theLegatary or deuiſee may not ofhis 
owne head take the goods or chartels, deuifed 
to himiſelfe,out of th poſleflion of the Execu- 
tor. * Andforthis alſo ,: eſpecially becauſe the. s Mae.E.4.9. 
law dothnotbinde that the Legacies ſhall be 
aſſigned, paide , or deliuered vntill the debts of 
the Teſtatorbe ſatisfied and? paide, But be. , 7,;., 
cauſe a FrancktenementorInhericancedeviſed © © © 
- isnordemaundable in an Ecclefiaſticall Court, 
but in the temporall ,** therfore the Legatary ,o Braon.1.5.c.16. 
according to the deuiſe) withour further a- 
ignment or deliuery, may enter into them af= 27. Perkins. cir. de- 
terthe death of the Teſtaror*, | Neat: | 
If 3 man by his Teſtament doe bequeath 
goods to the fabricke ofa Church; for this Le- 
gacy the Executors may be ſued in Court Ec- | 
Aehaflicall :Alfoif wardſhip orchattelsreall** :z Reg. in br,orig.p 
(as aleaſc)be bequeathed by will,a manmay ſue 496. 
for them in Court Ecclefiaſticall, *3 but not ſo or ed 
for lands deuiſed. If a Teſtator by his Teſta- Kean Goodda, 
ment doth charge his Executor to pay his fn opert Wy- 
debts,the Creditors(in reſpedt of ſuch charge) * Toon 
may ſue for them in the Court Eccleſiaſtical, x 
_ *+ When a man being Executor or Legataty, 14 Ibidem, 
(and ſoenioyned by will)doth refuſe to collate. 
or ereta Grammar _ , and is _ | 


Gy ——_— a 


. a. us 
——_—— 
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The firſt part. | 

ſuedin a Court Eccleſiaſticallif he purchaſe a 

275 Ibiders prohibirion, the other party ſhall hauea con- 
| ſultation**. 


The definit ion of a gift in conſideration, 
or becauſe of death. 


1 What ic a gift in conſideration of death. 
2 Three ſorts of gifts in con(ideration of death. 
3 Which of theſe three gifts is compared toa Le- 


Faces 
2. vj 


. Gf in conſideration of death, is f'y 
Bg where a man mooued with the 
;conſideration of his mortalitie, 
\EE doth giue and deliuer ſomething 
%&> to another, tobe his, incaſe the 
giuer die ; or otherwife if he liue, hetohaucir 

2 Inftit.de donaciin Againe?-Off gifts in caſe of death there be three 2 
princ. _ ſortesÞ.. One when the giuer is not terrified 
b L. .f, dedonac. with feare:of any preſent perill , but moued 
mor.cauſ. ; s. 
. witha generall conſideration ofmans mortali-. 
c d Laz.L,Seni:L.ybi tic, giueth any thing<, Another;whenthe giver 
ira.tf.demor.cando-- being moued with imminent danger, doth 
_ ſo giue, that ſtraightwayes. it. is made his to- 


4 412! ' whom it is giuend, \The third is when-any 
being in perill of death, doth giue ſomething , 
but notſo,that ieſhallpreſenc; be his that re- 

e Tbidem' _ ceiued it,but incaſe the giuer os die ©, This 3. 

F Bar; in d! L, feni. 


Graf Thur conn laſt kinde of giftyis that which is compared to a 
op S donatio q1. : Legacy? : Butthe other yo Are reputed ſim le- 
| at 


$ 8: 


what alaft will or Teflament is,c5c., 18 19 

gifts : If the giuer doe not make expreſſe men- 

tion of his death, and ſo they cannot bereuo- 

keds, butrakefulleffe& from the'time of the & Tur. Clar. 5. dona- 
making ofthe giſt, if the ſame be not fraudu- 1, thy an. x 76 
: lentÞ, Neuerthelefſe,ifa mandeliuer vatothee 5-8 an-14.c. 1x. 
certaine goods to be kept. vntill he be dead,and Abridun Es Je « DO 
then to be diſpoſed or diſtributed 7» pros Uſus » Incerto Authore, E- 
in this caſe thou art Executor of thole goods ſo 4it-1599. fol.157.n7; 


- tobedittribured +. 
The diuiſion of Teſtaments, 


1 Of the ancient diuiſion of T, elements. 
2 Another threefold druiſions 


0. viij. 
Oraſmuch as that + auncient diui- . 
ſion of Teſtaments, whereby they © de tefta; or- 
+ were firſt diſtributed into two 6 72%... .. miciſs 
ſortes® , the one' Teſtament being ſeu vocato populo, a 


termed Calatis Comitys > , the other Prociy- Graco verbo xeaw z 
quod eſt voco. TeEpe. 


Aaum ©, ( whereunto afterwardes a third 7 comane macs. dh 


kinde was added, called Per es & libram 4) hath rantimin anno Te- 
beene long fince aboliſhed, and worne not far rorygan 
COrnicinem po , 


onely out of faſhion, but almoſt out ofmemo- «<gque preſence , ac 


ry; inſo much that vnto ſome their very names qua$ reſte, vicimi ſus 
am vohlintarE decla- 


may ſceme ſtraunge. Vnwilling therefore to 1.5 1charMining, 


offer any thing, more tedious then profitable, ind.s.j. 

' £ Hoc teſtamentum 
feri conſueuir ab exiturisin prxlium,ob dubiam belli aleam.Inde procinftumdicuur, - 
non quod ſuccinde fierer,ſed quod procin&ti dicuntur milites , quaſi ___ 1 & Cx= 
PER d.S.j. d i.per imaginariam venditionem. prxſen:ib? enim teſtib?, 
vn4 cum hibribende,teuzſtimatore patrimenij,is quiſucceflor defunRi fuxur®erar,mo- 
zituri bona emebar,deinde percutiens libram,illud zris quaſi pretium 4abar ei a quo 
hzredicatem SO hr lb d$-J. c —— d.$.1, : 

E- 2 


C7 


- The firft part. 
{ Ture cluiliteſtame. I thought good to make report of fome othet 
cum ſcriptum,non vi- kinde of Teſtaments, whereof happely we may 
eſtamento folenni, Bane ſome viein Engla 
| plerunque enim hee Vndetſtand therefore " tharfof Teſtaments 


duo confunduntur,& (1. he Solemme fore vnſolemne ; fome written, : 


indifferenter,ſeu pro- 


eiſcus yſurpancur, ſome vnwrirten or wine f, fome priniled- 
ar.in L. tabular, ﬀ. | | W5 
\{ vham% 417 qua g d.and ſome wot pf ruile 5, 


apertiis Minſing, in $.ſed cum. Inſtit.de reſta.ord,& in $.fin.ibid.Graf, Theſaur. com. 
op.$ teſta. q.10.n.r.)Ar vers iure quo nos vtimur inſpeRo.plane diuerſa ſunt.Sepi? e- 
rcnim neceflarium eſt, vr Teſtamenra noſtra ſint ſcri a veſint ſolennia nunquam:- 
quinimo vel cod.iure ciuili teſtamentum inſolenne diuidirur in ſcriptum & non ſcrip- 
eum.Grafl. Theſau.com.op.$.teſta.q.10.&q.11.n.z. y Mantic. de conic&.vit.vol.L 
xtit.7,Addelul.Clar.$.teftm.q.z.vbitradit nobis aliam. teſtamentorum diuifionem, 


Ofſolemne Teſtaments. 


1 What is aſolemne Teſtament. 

2 Novfe of ſolemn Teſtaments here inEngland. 

3 Therizgor of the ciul law concerning teſtamets 

4 Thi 1igour inſtly reformed. | | 

5 What mouedluſtinian to exat? the nuneber of 
fenuen witneſſts in Teftaments.. : 

6 Twoor three witneſſes ſufficient by the law of” 
ant ; 


4. is 
Olemne Teſtaments are they},wher- 3 
[SY (| in be all thoſe ſolemnities of the 
WS Nell ciuill law ( as thepreſence of feuen 
NE witneſſes, and required thereunto, 
4 their ſubſcription, their ſubltgna- 
tion,the expedition of the a at onetime, &c.) 
» 5.5ed cum panta- a But+ of thiskinde of Teſtaments we haue no 2 
tim.[nfticde tela.5- viein England>,Vhereforeit ſhall ſuffice,that 
fima.C.de eſta. = Ihaveſhewed ( as it were onely bythe poin- 
Þ Supr$ja.r. tingofthe finger) that ſuch a kinde of Sells. | 


3 


How many kindes of Teſt aments there be. 20 


ment there is mentioned in the Ciuill lawe; to 
the # obſeruation whereof the Romanepeople 
were ſtrictly tyed, in the making of their Teſta- 
ments. {Much like as were the Iewes to their 
Iewiſh Ceremonies : ſo that if any one of theſe 
ſolemnities were omitted, the Teſtament was 
void <.. Which thing was not onely hard to be 


| performed, but in ſomereſpeRs alſo vngodly. 


- 


0 


For that}it was not ſufficient for any man, to 
prouca Teſtament by two orby three witneſſes 
(the law of Godrequreth no mo 4) but it muſt 
be proued forſooth by ſeuen witneſſes*, Wher. 
fore withf good a A , Was this exceſſerefor- 
med, firſt by the Eccleſiaſtical law,which did re- 
duce the number of ſeuen witneſſes to three, 
(the parochiall miniſter being one;f }8& in ſome 
caſes to two $: and then by the generall cuſtom 
ofthis Realme, which diſtin&ly requireth no 
mo witneſſes then two,ſo they be free from an 


5 juſt cauſe of exception ®.The reaſontwherewit 


Iuitinian was mooued, to approue of theſe ſo- 
lemnities,and to adde thereunto as he did , was 
as he dothfranckly acknowledge, (Proper teſta- 
mentorum ſmeeritatem,vut nullafraus adhibeatuy i.) 
For the ſincerity of Teſtaments, and thatno 


fraude ſhould be practiſed. And I doubtnor. but 


before he didſetdowne ſo preciſe a law, he had 


ſufficient triall of great cunning , andcraftpra+ 


Qiſed, in the making and proouing of Teſta+ 


ments. { I would there were none in Eng» 


gland ) whichvrged him to goe from that rulet, 


and law of /{pian the famous Lawyer,the ſame 
alſo being moſt agrecable to the law of God. 
| Eh Sy 


c L 1. Iniuft,rupt. & 
irrit.ceſt. ff, Minſing, 
ind.$s.ſcd cum. n.12, 


4 Deur.c.t$; Marth. 
c.13, Mantic, de con- 
ieQ.vit.voll.6.cir.z.n, 
18, 

e d.$.ſed cum paula- 
tim. 


f C.cum efſes de te» 
ſta.extr. 

g Teſta.videlicert ad 
pias cauſas, c6dito c, 
relatum el.j. de teſta, 
extr, 

h Lindw.c.ſtaturt. de 
reſta, 1, 3. prouncial, 
conſtieu. verb. proba« 
tis.Peckius in c.priui- 
legium de reg.tur.l.6, 
n.7. 

i d.$.ſed.cum paula- 
um. Inſt,de reſta,ord, 


—_ 
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The firſt part. 

Vbi numerus teſlium non aaycitur, tram duo ſuf fi- 
ciunt,pluralis enim elocutio,auor um numero conten- 
k L.vbide teftib? Ef, wy k where the number of witneſſes is not expreſ- 
ſed,euen two are ſufficient , for the plurall ſpeech is 
content with two, Where hee ſaith theplurall 
eech is contentwith two, which is the reaſon 

ofthe law: ithath this ſenſe:It was a thing ve 

wel known,that ove witneſſe alone was not ſu 
cient to decide a controuerſie(the teſtimony of 
] C. ficerc, veniens ONE being as the teſtimony ofnone!; )and ther- 
&c. luburandi de te- fore there were required witneſſes,but how ma- 
IE;3 34.2. ny witneſfles were ſufficient , was doubted of: 
wherupon//piex anſwereth,that albeit witnef- 
fes are required,yet that plural ſpeech,wirneſ/es,. 
is ſatisfied withrwo, and fo two witneſks are 


ſufficient, where a greater number is not requi- 
m DD.jad.L. vbi. red®, | | 


0 f'vnſolemne T eſtaments ,and whether the 
aforeſaid definition of a Teſtament do. 
agree to our Teſtaments in England, 


r Whit iran vnſolemne Teſtament. 
2 Of the freedome we enicy in England, inma- 
hing our Teflaments. | 
3 Writing requiredin the deniſe of lands. 
4 Many things permittedwhich be not: neceſſary: 
$5 Whether it be necdfull that witneſſes be requi-- 
red in a Teftament. 
6 whether oar Teitaments in England ab agree 
with the former definition of a Teſtament: 
7+ Some reaſons wherby it ſhcatd feeme, that the 
former definition Teflaments do not agree 
& The farmer definition of « Teitament , doth 


— 


COM-- | 


| 
| 
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comprehend both ſolemne and vnſolemn teflaments- 

9 The reaſons which prone that this foreſaid de- 
fmition aveh comprehend both Teflaments. 

10 Vipian ad flouriſb before Tuſtinian. 

11 Theincreafe or decreaſe of (olemnities do not 
make the Teftament to ſwarue from the former defi- 
#111073. | . 

12 <A vnſolemne mariage is 4 true mariage - 
in reſpeit of the knot or eſſence of Matrimony. 

13 A Military Teſtament , though unſolemne, 
is properly a Teftament. 

14 AT eflament amongſt children is properly 4 
Teſtament ghough unſolemne. 

15 Agreat inconuenience if an vnſolemne Te- 

lament were not properly a Teſtament. 

16 What is « Teftansent properly ſo called ? 

17 1n England our Teſlarzents though unſ0- 
lemme haue the effett 4x ore properly ſo called. 

18 4uanſwere to thoſe reaſons , which ſeemeto 
prone our Teſtaments, doe not agree with the former 
aefinition. 

19 The former definition is not of any ſpecial 
Teſtament. 
20 The concluſion. 


, Ls. 

TY. A N/olemne Teftaments are | ſo termed, 

1 WI? whereas the ſolemnities of the Ciuill a 7,;, aca; ' 
> Fi ay J. de iniuſt.rupy 
Fx law aboue mentioned, or any ofthem ang | 

are omitred, at the making of the Te= (,;-Þ -Oa con- 
ſtament®: without the which by the Ciuil law, 8. C. a. reſts, Mims 
the Teſtaments were voydeb,cxcepr in certaine oye nay Fs Pall» | 

2 caſes, Butt with vs in England they are not q1qnn, 

W Rt void: | 


e D. Smith, rra&.de 
repub.Ang, ib. 3.C.7. 
Q 10d ram£ indiſtin- 
Re non ad miteerem, 
quidoquidem multa 
priuilegiateſtamenris 
milirar1b? comperere 
' vid:antur,qualiaſunt 
cum duob? reſtamen- 
tis d:ccdere, & id ge- 
n? alia(de quid? infr. 
$.14.\quz noſtcaribus 
non hcet y2ndicare. 
(vt co41.$.14.)Etcon- 
tra Rogatio reſtium 
quz pro ſolcnnitate 


_ in mylitari reſto re- 


quiritur ( comuni 1n- 
terpretum calculo)ab 
Anglisteſtan:15*,non 
ita neccl{ario obſer- 
'uatur, 

d Milircs ad folegni- 
tates tanrumiuris gE- 
tium altringi  videre 
eſt apudDec.in L.mi- 
lites C. de teſta. mil. 
poſt Bar.in Lj.C. de 
lacroſan.cccle.& DD 
in L.j.ﬀ. de mil, teſta, 
Quilb? addeTiraque!l, 


Thefirſt part. 


void:for that our Teſtaments are not ſubie&,to 
the ceremonies of the Ciuill law,but are made 
with all liberty andfreedome,and as(one repor- 
tcth )[ure mrlitari®: And ſo we areno further ty- 
ed then to the obſeruation obthoſe requiſites 
that be neceſſary jure gentium. 4, Which requi- 
reth but two witneſſes*:ſauing that in} alegacy 3 
or deuiſe of land,writing is alſo neceſſary, and 
thatro be made inthe lite ofthe Teſtator? How 
be it,it-is:notto be doubted, butthat a man may 
make his Teſtament in writing,wherein he dif: 
poſeth of his goods only,and fo he may vſe the 
teſtimony of mo witnefles then two. Alſofifhe 4 
will he may procure the witnefles to ſubſcribe 
their names to theTeſtament;yea to cuery page 
of the Teſtament ( if there be diuers ) anditis a 
good &aſafe courſe, whereby many forgeries 
might bepreuented , or more Ka” deteRed. 
Butno+ man is tied ro the obſeruation of theſe 5 
cawrtelss ,Cexcept as before )no not ſo much as 
to require the witneſſes Þ: ſo beneficiall are the 
lawes of this Realme to the ſubies ofthe ſame. 


de priuiley pix cauſz.c,z, e Dec.ind.L. Milites, Mantic.de conie@.vit.vol.hb.6:rir: 


3.n,9.infin, f Stat.H8.an.32.c.r. 


Lindw.c.in ſtaturymde teſta Jih.zprouincial, 


conftir. Cant.verb.probat, h Ratio eſt quia rogatio teſtium non eſt iuris gentium 
aur diuini., Ab.Couar,& ali) in c.relatum.el. j. de teſta.extr.Tiraquel.de priuilegijs pizz 
cauſx.c.z.quo polito conſtat.Anglos pleniore liverrate frui in condendis Teſtamene 
tis,quam que vel iplis mulitibus indulta fuir a jure ciuiliquo (fi communi fitctedendii 
opinioni)rogatio reſtium eſt neceſſaria.7ul.Clar.$.reftim. q. 38. quamuis non definr 
qui contenduntrogationem hujuſmodi,non ad ſolenntrarem exigi.ſcd vr ex eo facilt? 
udicari poflit,Militem profercndo verba que ſonantinteſtm.ca deliberare & ſeris, 
anim9qz; reſtandi,non ioco,non perfunRorie protuliſle, vr ſep ſolene alias; Tiraquel, 
de prinleg.pig cauſe.e.z.Weſenb:confil,z8.n.55. Adde quod'in Teſtamento inter li- 
beros,vbi arcenditur ſoſennitas iuris gentium,non eſt necefarifi ve teſtes fint rogati, 
- Graff. Theſaur.c5.op.F.teſtm.q.r1.Clar.$.teſtm.q.18.Dec.confil,.&ro,Deniq; nec in te- 
ſto ad pias cauſas(1n cui® confeRionE adhibendg ſuntwuris genriti ſolennitates)requi- - 
xitur vt teſtes fit rogati, vt haber c6.op teſte Couar.in c.relatii.el.j.de teſta,infr.$.1 6. 


Bur 
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6 But + here me thinkes a queſtion doth of- 
feritſelfero berefolued. If all our Teſtaments 
7 in England be wnſolepre, and} it by the Ciuill 
lawe regularlic, all vnſolemne Teſtaments be 
voide, inſo much thatif but one onely folem- 
nity be omirred;the teſtament is noteſtament i: i L.j. deiniuſto rup. 
How doth. the definition of a-Teſtament a- _— _ U;L. cx 
: 1" perfe&, L; fi vnus, 
boue mentioned, borrowed out of the Ciuill qerefta.C. 
law, agree-with our Teſtaments here in Eng- 
land,being all vnſolemne Teſtaments? It ſhould . 
ſeeme wee had needeto ſeeke anew definition, | 
and that | haue erred, together with: other our 
common & temporall Lawyers of thisRealme; 
in» borrowing that definition, which agreeth ſo- 
juſt with their Teftaments, with which Teſta-- 
ments our Teſtaments doe not agree. For if 
|, the definition did. agree with both Teſtaments, 
they ſhould agree berwixt themſclues; bur the 
Teſtaments doe not agree betwixt themſelues 3, 
and therefore thodefinition doth agree but with 
onealone: If it agree bur with the one,and wee 
confeſle ic doth agree with. their Teſtaments, 
how then can it agreewith ours alſo ? 
To this queſtion breefly my opinionisthis, , yi, {v7 eres 
$ that rhe +. definition. doth comprehend, both ta.f, | 
ſolemne and vnſolemne Teftaments: and therefore = one hana adep= 
15 agreeable ro our Teſtaments. The antecedent 'Chridi naw 527, VL 
9 Lproouethusf. The Definition (as appeareth) mms WOE 
4 10 Was made by Y1pias *: this YVipiazus | 1s one of EA Seuert 
choſe auncient Lawyers, whoſe anſwers, defini- Imp.Ro. paulo plus 
rions, rules, and concluſions, are contained in £&- 3nnis poll Chris 
the Digeſtes, and who flouriſhed no leſſe then OD nas _ 
two.hundreth yeares- before /uſtiniap .VWhich dicenifh. 
NE ET Or ape Iuitinian. 


= 


a $.Sed cam paula- 
tim verb, ſed his. In- 
ſtir. de reſtaZdfdin. L. 
mbem. L, cum antt- 
.quiras C.de reſta. 
o Eadcmenim ratio 
oppoſiti in oppoſito, 
ac pats in pro- 
polito, Socth. conſil, 
6, lib 3.n, 15. Euc- 
rard loec.a contratijs. 
p Nam differentia 
quz eſt rantum ſe- 
, cundum maius & mi- 
nus, non conſtituir 
diucrſas ſpecics,& fic 
nec diucrlas definiti- 
ones, L. fin. de fund, 
inſtrud. legar, . Ol-' 
den.de culpa. 
q Sicnim equus c#- 
cus fir equus ira-ve 
Cxcitas non faciar c- 
quum ns efle equum, 
ſed non efle ocularii, 
2 forriori reſtamenrci 
inſolemnitas non fa- 
cit reſti. non eſle re- 
KameErum,ſed ns efle 
ſolemne,\ fortiori in- 
uam, quum cecitas 
it defe? iniure na» 
turz,inſolenniras au- 
rem defe? iuris tan- 
tum ciuilis, Nam illa 
requiſita de quibus in 
c.cuim inhibirie de 
clan.deſponſ.exc.non 
efſe de forma & ſub- 
ſticia matrimonij vel 
legirimationis prolis, 


_Thefuſtpart. F 
Inſlinian did adde certaine other ſolemnities: | 
without the which he ordained, thatthe Teſta- 
ment ſhould be voide®, It muſt be graunted 
therefore, that the definition being yerfeR, be- 
fore thoſe new ſolemnities were deuiſed, and "a 
agreeable to thoſe Teſtaments which had not 
theſe ſolemniries, becauſe as yet they were not: 
ſo now the ſame ſolemnities beeing taken a- 
way , the definition eomprehendeth thoſe Te» 
ſtaments, which haue them not ar this pre- 
ſent, as it did thoſe other Teftaments which had | 
them not at the beginning 9. So thatthe  in-, , \'S 
creaſing or decreaſing of the number of ſolem- 
nities, maketh not the Teſtament to come nee- 
rer, or depart further from the definition P. In- 
deede. the preſence or abſence of folemnities 
make the Teſtamenr ſolemne, or vnſolemne, but 
they doe not make it a Teſtament, or no Teſta- 
ment4. Fort as an-vnſolemne marriage is not ,, 
therefore no marriage becauſcitis vnſolemne, 
(the banes PRs not being publiſhed, or 
the marriage not being celebratedin the face of 
the Chordhia priuately in a chamber,or ſome 
otherrite or ceremonie thereof being omitted.) 
but is neuertheleſle reputed fora truc mariage*: 
(So that the ſamewere ſolemnized by a Miniſter 
in the preſence of a ſufficient number of perſons 
thereunte required, by whoſe teſtimony the [ 
ſame might beprooued; in which caſe the ſaid 


ſed de ſolennitate rantum. & ad ipſius decorem introduRa poſt. Theolog. & Canoni- +— 
ſtas prodidit Granif, conſil. ciuil, 163, & hagc op, communi calcule recepram dicir. 


Jo.Lub. & Maſcard. de probar, verb. filius, conclu, 798, n.8, Er licet hodie per concil, 
Tridentin. huiuſmodi matrimonia ffanc irrita, Nos tamen ſequimur antiquum ius 


coe. tanquath non mutatum, Stat. H, 8. an.25.c.19, r c.Necillud, 30. 9.5.c.1.de 


cland.dceſponſ.extr. 


— 


marriage 


#1 


co nets Bad io rw to > 
nd i BY Sts. 
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marciage may bee ſaidtp. be celebrated in the 5 Maſcard.Trad. de 


| : . probar.conelu, to35, 
face ofthe Church, though neither in _ Ley cer ar 
nor Chappell,but ina chamber,none being &Il- nio conftat matimo- 


ouſly or purpoſely excluded 5.) Both in the Ec- nidin facie Ecclefi- 
deſraticall rut A inreſpe& oftheknotor efſ- PH contrahidici, 


couocatis amicis ne-- 


. fenceofmatrimonieſ;and ia temporall Courts, mine videlict ſerio- 


, . | ſe excluſo,etiam fi ns 
in reſpect of the — dower, — _ ſeruerur forma.lti ca, 
effc&ts *: Arlcaſt if the parties married belicen- 0. ;ahibicio de 


ſed or diſpenſed with by the Ordinary in that be- Cland: deſpon.exarn.. 
halfe © : So that there be no other lawful impe- Pr#{cripes.Erhanc 0- 


, - © . - pinionem & veram & 
diment,as. of giddy er afhinity within moribus recepram ef 


ap" . 'Oofr ſc ibid. liquido c6ſtar, 
the Leuitical degrees P _ — $ ſAbb.in +153» cland.. 
ſuch like,butrhe.defeR of folemaity onely 7. E- deſponſ.extr.Dec.c64 


uen ſo an vnſolemne Teſtament doth ſtill re- fi 63.Couar.de ſpo- 
mainea Teſtament. when thele folemaities do arr: yr _ 
rather appertaine to the prootfe, or aPPArance, in c. Humana. dz 
then to. the fubſtance or Teſtament», For it is cland-deſp.lib.4 pro- 
LA a7 . uincial.c6ſtirur, Cir.. 
not ſaid inthe definition ; theremutt.be this or , Jt. bower, | 
that number of ſolemaities ia the Teſtament; fol. ſexagefimo pri. 
only itis requiſice, thattherebe 2iuft number =, 9u0d verum eſtiure 
that is toſay, ſo many asthe law requireth :and regnance H.3. &lon- 
ifthe law requirenone, thedefinitionrequirerh gc ns 
none 3imorethenis futficient for adueproofe?, ge ftice, 
If an vnfolemne teftament were no Teſta- 6 Firz.Na.Bre£156 
| Teſta- 7 Maſcard.vbi ſupra, 
ment, thenteflamentam mlitare,wereno Te 


Socin.jun, confil. 87.. 
ment: for icis an vnſolemne Teſtargent®: And «. 65. vol. 4 Pallisr. 


33 yetteſtamenturm} militare is both in name and denoth. & ſpur, cap. 


5-1.7.8.cap-10.n.1, 

u Minfing.ind.$.Sed cum paulatim.Old.de AR. clafl, 5. in prin, Ripa.in,L.Nemo.de- 
leg.j.& lo.Croc.in cand,L.col.6.Quorum opinionehz ſolennuratesteRtamentariae non- 
ad ——_— ſcd ad probar.teſti.percinem: quz quidcm opinis fine difficulrare pro-- 
cedit hic in Anglia, vbiiſtiuſmodi folennitates omnino non ſunt neceflariz,Jicer fore: 
rafſe altas contraria tanquam.communis opinio locum fibi vendicarer.Bar.in d.L.Nee- 
mo.Couar,m c,cum effes, de refta, exir.n.s8. x luftaſententia, y Bou.in.c, cum.. 
efles.dc tefta.ext in.fin.Soarez.l.rec-Senten. verb.teſta.n.72.laſiin L, cun&os de ſura« 
ma.tri.C,n.39.. z. Weſenb,incir.detefta.mil.f, Bald. in L.filz.C.tamil. Herciſcun,n.gs. 

: | nature. 


a- Tir. de. reftam, 
mil.f.Inſtir.& c.Vaſ- 
quius de ſuccel.crea. 
$.2T, N. 47. 

b L. Hac conſultifhi- 
ma. &.ex umperfeQo, 
C. de rteſta, 
c Graf, Theſaur. cd. 
op.$. teſtam, q.11.n. 
2, bi refert hanc op, 
efſe com. ex Alex. 
Dec; Curtio Nat. E- 
manuele Coſt, Vaſ- 
io, & als, cont. 
| rag d.$.ex imper-' 
eo. 
d Inſtit, de hxred. 
quz ab inteſtar, in, 
princ, 


e Id quod Viridi ob- 
feruar, :fieri vbique 
conſpicirur. 

f Bald. in L. cunRos 
de ſumma rranitate 
C.n.r7.Sichard.1n.L. 
Hac conſultiflima. $. 
ex imperfeRo, C. de 
reſta.n.5.in fin.Gral. 
Theſaur. com. op. $. 
reſta.q.11.n. 3. 1 
Clar. $. reftam.q.13. 
Euecrard.con6l, 185. 
as, 


The firſt part. 
nature a Teſtament, Likewiſe if an vnſolemne 
Teſtament were no teſtament, then zeffamentum 
inter liberos wereno Teſtament, being vaſolemn 


and vnperfe& Þ : But teitamentum | inter liberos 14 


though vnſolemne, cuen properiy, and by the 


Ciuill Law,is a Teſtament ©. Beſides this, } if an 15 


vnſolemne Teſtament were no Teſtament,then 
(all the Teſtaments here in England being vn= 
ſolemne,) weſhould all die inteſtate 4: And dy- 
ing inteſtate, then (marke what an inconueni- 
ence would followe,) by the ſtatutes of this 
Realme, the adminiſtrationof the goods of e- 
uery man dying inteſtate, ought to be commit- 
ted to the widdowe, or next of kinne tothe de- 


ceaſed. But the contrarie hath beene generall 


obſcrued, that is to ſay,where an Executor hat 


beene appointed, able and willing to vnder- 


take the Executorthip ; there the maker of this 
will, hath beene adiudged not to haue dyed in- 
teftate, and ſo the adminiſtration of his goodes 
hathnot beene commirted to the widdowe, or 
next of kinne, according to the ſtatute, al- 
though the Teſtament were vnſolemne, which 
adminiftration otherwiſe, ought to haue beene 
committed according to the ſaid ſtatute, as is a- 
forcſaid©. And therfore by common obſeruati- 
on alſo an vnſolemn Teſtament is notno Teſta- 
ment: but rather euen properly a Teſtament. For 


by the | opinion of the moſt & beſt writers that xg 


is concluded to bee properly a Teſtament, the 


at. Author whercof cannot be ſaid to be inteſtate: 


and whoſe Executor therin named,js to ſucceed 
ex tettamento*;chough ic be but in reſpect * the 
Wes 


/ 
A 
| 


- : A 2 Dies 4 x a "— . F - 4 "y wy TW 
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 lawesotcuſtomes ofthe placewhere the Teſta® 
ment is made, being contented with fever ſo- 
requiſite in other places 9+ g Andr.Gail: tb, 3. - 
VWhichfefte&t our vnlolenine Teſtaments haue, PraRtic.obſeruat. 123, 
whercin anable and willing Executor is named: 
For neither he is reputedto die inteltate, which 
appointerh ſuch an Executor®, butis.plainely, 
euen in lawes of ſtrict interp | ſta. cor 
the ſtatutes of this Realme) termed a Teſtator i; Vaſyytte fucceff! crea. 
Neither js theadminiftration of his goods com- 
mitted roche widdow, or next of kin,by 
Rority ofthe Ordinary: according tothe ſtatute 
as in caſe ofonedyinginteſtatek, Bur the Execu- 
tor deriuing his auctority fromthe Teſtator ons 
y,doth ſucceedinthe place ofche dead man, by 
rceofthe Teſtament, according tothe Teſta- 
tors meaning and diſpoſition 1, Wherefore an 
vnſolemne Teſtamenr, is cuen properly a Teſta: 
ment. Which concluſion being 
tion is not more proper tothe one,thento the f* 


Now for the 

13 obieced. Firſt f where it is 0bi | 
ſolemne Teſtaments are voide, although one Fox,fol. 25s, his yer 
onely ſolemmiry were omitred : that is true 
onely by the Cmilllaw : Bur it doth notthere- tores magnerent '& 
fore tollow, that an vaſolemne Teſtamenc is no 
Teſtament, in reſpeRotf his definition ®,hovy ſo 
euet ir haue not rheſame effect, to all incents mation & allowance 
jin law. Butif it be therefore a Teſtament, be- 
cauſe it takes effeRt in law, then areall our Te- 
Ktaments, (though vnſolemne,) 

| ficiencTeſtaments: becauſethey 


lemnittes then-/are 


retation (I meanc 


aunſivering of the arguments f 


e&ed,that all va- ; 


Soarez.lib.cecep.ſene 
re, yerb.reftt,n.72, 
Baptift, VillaB6l. libs 


com, 


verb, reftſh.. 


n 57. Gabr. Rom. lib. 
4.tir.de reſta, cone.4. 


S. 2t, 1, 47. 48.Parif. 


confil.x 


2.1.45. vol.3. 
theau-' quorum. opinio | eft 


protuldabio commus- 
nis, licet alirec ſenti-- 


at ploſf in d.s. cx ith. - 


perfero.. 


Hoc nemo neſcit 


qui vel mediocricet 
in alterucro-foto ver= 


ſatur, 


i Star. Ed.3.an.4.c.7, 
& an.25.c.5.{at. 


r nj- H.8.an.21.c,5. &alij 
true, the defini natug fray 
Id quod non ſeme} 


ditumeft, ſed & fx 


ius eft dicendum. 
Plowden in.cafu in- 
er Greisbrooke & 


bis: Lez executorey 
nofmes ſount execu+ 


deuant probate del. 


reſtamenr,Car ! 


Afr 


bare neſt que confir-. 


de ceo que le refta- 


tor fiſt, &c.Er ils 
Enie Executeur 


od and ſuf- probare,ee. 


y- 
uae 


m-. Vaſq. de ſucce{. 
crea.Y 21,n4#. 


epro: 


The firft part. 


= Soare IÞ-I<P: force withour thoſe ſolemnities, asif chey had 
mY them ” & = hundred _ a, Secondly,where 

.$. eſtM.9. 13. jt jg objected, that the definition doth agree to 
©. xEy=IT" 2.0 - their Teſtaments; and that their Callan and 


ſucceſl. crea. $.21.n. ours do not agree betwixt themſelues:I anſwer, 


co 


x. Sichond, in F.Hz* that the f definition isnot of any ſpeciall Teſta- 19 


iL$.cx imper- 


feco.C.derefta, ment, thatisto ſay,irisnot of aſolemne Teſta- 


o Quod coimdiffert® ment alone,nor of an vnſolemne Teſtament a- 
Enitionem,qt.n0 «ﬆ lone,nor of a written Teſtament alone, nor of 


homo, n6 c 


animal an nuncupatiue Teſtamentalone,nor is conuer- 


+ rrp ny tible with any ſpeciall kinde of Teſtament,men- 


one.lo.Caſus Oxon. tioned in any part of the Ciuill law, from the 


trat.dediale&.f225. yhi | q 
> Teſti fperi* defi which our Teſtaments made in England doe 


Dirli gew'e baker. differ. For indeedeif the definition were made 
Y 


nul 


. potelt elle, of any ſpeciall Teſtament alone, mentioned in 


an pan} rr the lawe, from the which our Teſftaments doe 


nimif Hecenaipott differ: then could not our Teſtaments differin 


ſuperioris, id e 
rentizx; Genus reſpe- 


a- from the Teſtament defined, agree withrthe dehi- 


Au inferioris, ideft, Dition 9. Bur the definition is of a Teſtament 


ici,&miliraris: which is alſo common to all thoſe, or any other 


Fr, Knuncupa kind of Teſtaments,aſwel ſolemneas vnſolemn, 
lemnis reftamcriHu- " ei warren; _ _— oe) om 
zuſmodi aurem teli2= ſq defined alrhough itbe ſpecial in reſpeR of the 
| ens _ definition,yet is it generall in reſpe& of the ſeue- 
Fc teſtam-nni"cuius rall kind of Teſ}aments aboue recited P, and is 


| - otra pt verified of euery ofchem,ſolemne or vnſoleninez 
zdicaturdeplurib® and ſoconſequently is common aſwell to our 


differentibus ſpecie. , PRICE 
7 pray temper Teſtaments as ro theirs, diſtributing both name 


P 
Le 
r 


YropriG.OIE. opic, andnature to euery ſpeciall Teſtament 9, how- 


al.Loco agenere. ſoeuer 'they differ amongſt themſclues *, To f _ | 
pecies naQueP® conclude therfore,we need not co. ſeek any new © 


formidiſcrepart a ſpe- 


. C12. 


' Conucniviraurs definition, but rather they themſclues, byreaſon 


es DB inſu® oftheit new ſolemnitics, deuiſed fincethe ma- 
verard.ybiſupra, king ofthe old definition, = In- 


I £ 
SH 
I IR PII" 


= A Fa [0 
* \ p, Y Q = 3 vis 8 Y 
Ea a a ria, 
« - * 
q 


what aTcflemens or laſff Will s,&c: 25 

| Indeed we have nottheſe ſolemne Teſtaments 

' of the Ciuill law, butin that reſpe& we are the 
More happy,and our law the more godly?,  - £ Alciat.inLj.C, de 
ſacroſanceccl.n,1s, 


Of a written Teſtament. 


1 What icawritten-Te fanent, 
2 ATeftament wuncupatine is not made a writs. . 
ten Teſtament by hs writing, except in cer- 
Paine caſes. 
3 Sowe things common botht0 4 written abſt to 
- — Teſtament. 


LrarF yrs ene to awritten Ti eftument.. 


hal teng of hereditaments,, 
1] _ br" open 


6 _ awritten T, ow is not neceſſary that 
the witneſſes be priny to the contents. 

7. Cauſes wherefor Te fators many Himes would. 
have their willes ſecret. 

8 In what manner the Teſtamentis robe wade: 
when the witneſſes know not the contents. ; 

9. The witneſſes muſt be learned,and muſt write 
FLA names on' the: Teflament, when they. doe not: 
knaw the contemts thereof... 


þ > 
written * Teſtament, is7that Teſta- + Np 1 a 
Y ment which-atthetime of themas ce! 3 cet lene, 
Y NF lingtereot, is'commitced'ro wri- cxaminaui.fupr, 5,8, 
| b,Bywhich-words,atthe time of }, Þ Minkag, ing: ed 
ting are cxcludedfluch Teſtaments cum poulatics. Inflin: 
put-in-writing, For'beeing deeſta,ordn. 

| Sarcitbyy wordof mouth:they doe fill re- 
maine: 


—— 


_— — 


| maine nuncupative, notwithſtanding the redu- 
© Minkng.in 6. fin, Ing tbercot into writing ©: Valeſſe the Teſta- 
| laſn deceRta.0rd. ment being firſt made by word, and afterward 
| (inthe life time ofthe Teſtator)being written,jt 
were broughttothe Teſtator, and by him ap- 
proued for his Teſtament : or vnleſle the Teſta- 
tor, when he deelaredhisTeſtament;did wilthat 
the ſame ſhould be written, and that therevpon 
_ the ſame was, written accordingly during his 
life:forthen it is effeQtual for the deuiſe of lands, 
tenemeuts,and hereditaments;as ifithad beene 
4 Derfolns fin WEIKEeNAt thefirſt 4,Inſomuch tha if the wri- 
hy ar 7 ncnul. ter being Skilfyll in the law,do onely take nates 
lis huius regniAnglig from themouth ofthe deecaſedot his laſt will, 
uriſperis, for the dceuiſe of landes, tenements arid heredi« 
taments,and afcerwards write the ſamezbut be- 
fore it be ſhewedto the Teſtator, he depart this 
life: yer this is ſufficient for a willin writing, 
| for the conueyance of landes, tenements,and 
8 Ec hanc opinionE heredjtaments *, whereof ſuch notes were ta- 
- wn ep Bear oy ken, Andſa itſeemes when notes or articles be 
erſummus luſticiari® Made,and read to the Tcitator by the Nararie, 
in caſu inter Sackuill thouph the ſame benor written vp. at barge, or 
9%, 


& Browne. 


9 Dyer vbifup.ſuper in forme of law, vntill the Teſtator be 
vkimam veluntatem A written f Teſtament, albeit it haue ſome 3 
cuntdan tr; onct things therunto belonging which alſo belong 
| to anuncupative Teſtament, and ſacommon 
, to-both j as vs a. of an Executor, 
(without the which there.can be no Teſtament 
at all,neytherwritten nor nuncupative*,)and as 
the deuiling or diſpoſing of goods or cartels, 
" which 'may be done; indi ly eyther 
word or by writing# )yet there bej{ome i 4 
. | W 


How many kindes of Teſtamants there be, 26 


which be proper and peculiar to a written Te- 
5 ſtament, One is thefdeuiſe or grant of lands, 
tenements, and hereditaments; which cannot 
paſle by a nuncupatiue Teſtament,or will with- 
out writings. Neuertheleſle icſeemeth thatin $ StatdHH.8.an.;2.c.r 
the deuiſe or bequeath of lands and tenements 
holden in o—_ tenure, and ſuch as were de- 
uiſable beforethe Statute of H.8. 79. 32.itis 
not neceſlary thatthe ſame ſhould be written, 
but thar ſuch lands, tenements and heredita- 
ments may paſſe ſufficiently by will nuncupa- 
_ tiue,or deuiſe without writing. And that the 
ſaid Statute of H.8..4».32.cap. 1. which doth re- 
quire writing in thedeuiſe, or bequeſt of lands, 
tenements and hereditaments , without which 
- writing the deuiſe is not good in law, is to be 
ynderſtood to take place,in thoſe caſes onely in 
the dcuiſe of ſuch lands as could not aſe by 
thedeceaſeds will, before the making of the ſaid 
Statute ; whereby men were enabled to deuiſe 
their lands, tenements and hereditaments, by 
theirlaſt wils,ſothat the ſame were written in - 
their life time**, As doth afterwards more 7* Hancopinpnem 
fully appeare,where is alſo ſhewed, whatlands, cepooim eſſe, & inforis 
and how much may be deuiſed by will. Ano. obſcruaramſepiſſime 
ther thing peculiar to a written Teſtament is X72 noma don 
6 this :ina written Teſtament the Teſtator hath rumperiiam ſank aps 
this benefite : hee may conceale and keepe ſe- probaramcognoul. 
cretthe tenoror contents of his will, from the REI 
witneſſes i : which he cannot doe when he ma- ; L. hacconukiſ. C. 
keth a nuncupariue Teſtament, And therefore, 4 *<la.& glef, ibid. 
if the Teſtatorbe loath to haue his wil knowne, 
7 which thing A often, cyther be- 
| $a cauſc 


_—_— IDO” nr rn ror ns —_ 


le a ET oe ret EBA<HS . Af wb Ihe ditto obetutne no 2 A Sr ee  » IN | - . 
" - Ls : , 240 , Q . 4 "Ne : nr n ad 
4s ts: wy , . ' 8 


| The firſt part. 
cauſe the Teſtator is affraid to offend ſuch per- 
ſons as doc gape for greater bequeſts then cy- 
ther they haue deſerued, or the Teſtaror is wil- 
ling to beſtow vpon them : (leſt rhey peraduen» 
ture vnderſtanding thereof, would not ſuffer 
him to liueinquiet,) orelſe becauſe he ſhould 


- ouer much encourage others , to whom hee 


kt Aurhen.Ernor ob- 
ſcruato.C. de teſta. & 
DD.tbidem. 

} Minſingi.n$.ſed ci 


meant to be more beneficiall then they expe- 
ed, ( and ſo giue them occaſion to: be more 
negligent Husbands or Stewards, about their 
owne affaires , then otherwiſe they would haue 
beene,iftheyhadnot expected ſuch a benefite 
at the Teſtators handes, ) or for ſome other 
conſiderations. In theſe and like cafes, after: 
the Teſtator hath written his will with his: 
owne hand, or pocured ſome other to write 


theſame, hee may cloſe vp the writing withour 


making the witncfles priuy to the contents 
thereot; and ſhewing the fame to the witneſles,. 
he may ſay vnto them : This is my /aft. willand. 
Teitament,or herein iscontained my laſt Will : and: 


this is fuifficientk, Neyrher is the Teſtament 


ulatim. Inſtit.de te- , : 
Ba. ord. Cui accedir, thereforetheleſſe auaileable, becauſe the wit- 
Kling.in cund.rit.n.8. meſſes doe not know what is contained in the 


— 


Vide Simo.de Prxtis. 
De interpret,vit. vol. 
Lr.fol.z1. 

x» DD. in d. L. Hac. 
conſultiff, & in Auth, 


& non obſeruaro. C.. which the Teſtator inhi 


de teſta, Couar, in c, 
ei tibi. de reſta, extr, 
n.5.& inf..par.4.$.25 


ſame!,in caſct the witnefles beablc to prouethe $:; 
Identity ofthe Writing : thatis to ſay, thatthe 


writing nowſhewed, 1s.the v 


fame writing. 
ife time affirmed be- 


fore them 'to bee his will;or to.containe his. 
will =, Orherwiſe rhe will cantake no effe&, 


n Bar. & aljinL:6 through the defect of ſufficient proofe *. 

E emonPari.cont, [Nd therefore + left the- will ſhould periſh g, 
t9.yo1.3.n.25.26, for want of due-proofe, when. the —_— 

| | Would: 


How many kindes of Teſtaments there be. 27 


would not bane the contents knowne, it is not 
only requiſiterhat the witneſles be learned;but 
expedient alfo, that they write their names on 
the backſide,or ſome part ofthe Teſtament 9,or 
vicſome other like meanes, that they may be a- 
le to depole andteſtifie vndoubredly, that the 
fame isthe very writing itſelic , which the Te- 
ſtator affirmed to be his will, or to containe his 
willy. Ifthe Teſtator affirme that his will is al- 
ready written , and thatit is in the cuſtody of 
ſuch a one, naming ſomeſingular perſon, which 
perſon ſo named, doth bring forth a writing, 
and doth depaſe by vertue of his oath,that this 
is that will or writing, which the Teſtator af- 
firmed vnto him to be his laſt will and Teſta- 
ment: this mans teſtimony, together with the 
other witneſſes **,depoſing that theTeſtator af- 
firmed vnto them;that his wil was in that mans 
keeping,is aſufficientproofe of the will of the 
deceaſed, albeit none of them were priuy to the 
contents thereof;fauin | 
if the Teſtator did not | as affirme, that his 
Teſtament was in that mans keeping, but alſo 
thatit was written with his owne hand, then it 
is not ſufficient for the proofe thereof, that this 
man,who doth produce the will,depoſe, thatit 
be the ſame;which the Teſtator did commit to 
his cuſtody,vnlefſe alſo it appeare that theſame 
was written with the Teftators owne hand*?. 
For the Teſtator in aftirming that the Teſta- 
mentwaswritten with his owne hand,doth in- 
timate thus much, that vnlefſe it appeare to be 


o Specul.de Inftr.E- 
di.S, compendioſe.n, 
40.Kling.intir. de te- 
ſta.ordin. Inſtir. n. 8. 
& 9.Clar.s. teſtamer. 


4.4+11.3. 


p Sichard. in Auth, 
quod fine.C.de teſta, 
Couar, in c, cum tibi 
de teſta, extr, Specuk 
vbi ſupr. & infr. parr. 
4.$.25.Clar. d.g. Tc- 
ſtamentumq. 4. & q. 
36. in fin. Maſcard. 
Tra. de probac.co- 
cluſ.1352, n. 173. Pa- 
ririſ.d. confil, 19.vol. 
3.A.25,26, 8c. 

17 Ludo, Zunrt. Re- 
ſponſ.pro vxore.n.88. 
Alex, Concil, 176.1:5. 


the Teſtator alone. Bur 


12 CaftrE.in leg.he- 


redes palam ff.de Te- 
ſta.& in $,per nuncu- 
pationem L,hac.con- 
ſulcffima.Cod. dete- 
ſta.Ludo.Ziit.vbi ſup. 
n, $9, Hiero. Pant, 


wanten'with his hand, that other mans tefti- ſchman.q.2.n.sz. 
F 2 


mony 


| The firſt part. 
13 Caftren. &alijv- mony ſhall not ſuffice'3 , as inthe former caſe! 


bi lup. . otherwiſethe mention of his owne hand-wri- 
14 Verba teſtatoris 


incelligideb&ryen-n Ling had beene idle 4, | : 

fir ſuperfluaimdim- Whether a Teſtament may be written with 
© ks ant faper- notes or figures, and whether it may be proucd 
flue.Mantix.. de con- Without witnefles,by the hand and ſeale of the 


ieQ.vlr.volu.lib.3. tt. Teſtator,with other like queſtions, is declared 


.N.1. 
4 Infr.part.4.5.25. afterward 4. 


Of a Nuncupatiue Teſtament. 


I What is a nimcupatine Teitament. 

2 Wherefore it i called nuncupatinue. 

3 Of the farce andeffictcy of a nun cupatine T te 
flament, 

4. At what time commonly nuncupatine Tefti- 
ments are made,and what ts the reaſon. 

5 Teſtaments fauourably expounded. 

6 Anuncupatine Teſtament made diners waies. 


6. xij. 


mts Teſtament fis,when © 
d& ihe Teſtator without any writing 

doth declare his will,. before a 
{ufficient number of witneſſes 2, 


a $.Fin.Inſtir, de re- 
” And it is called nuncupatiuefs 7 


ſta.ordin.L, Hzredes E ; 
wpona ha teſta, ; 


Minſing.ind.s.6n. 7uNcupanaa, i.nominaxao,of naming Þ. Becauſe 

& Kling, in d.tit. de when a'man maketh a nuncupatiue Teſtament, 
teſta,ordin.nal. 1. muſt name his Executor, and declare his 
| « Minfing.ind.s.fa, Whole minde before witneſſes © : And+ a nun. 3: 
cupatiue Teſlament is of as great force and cf 
ficacy,(except for lands,tenements and heredi- 
ES Reg” 


what a laſt will or Teftamint is,coc. 28 
taments ) as is a Written Teſtament, This kinde 4 1, Mac cofulidima 
4 fot Teſtament is commonly made, when the $. pou on 
Teſtator is now very ſicke, weake, and vutult Oo EIS 


de teſta.ordim; 
5 hepeof recouery ©, For } {as one/reportetly c Terms of law.verb. 


it isreceiuedfor an 'opinionamongſtthe tyder dcuile. 
and more ppmntowh Jer e am ſhgukl ; | 
chance to beſowiſe,'i as to make his will in his 
- good health, when hee is ftrongandof. _ | 
memoryghavin time and lcifure, and LL” 
aske counſeboitariydoubt wete ) .of:thedcar- = 
ned; 'thacthen Searls he fliohild not live:loog 
after, Andthereforethey deferreir Inno 
time, when it were more — te - 
themſclues tothe diſpoſi xn ne], oy oa 
5 of their lands and goodsf, Andfin __— { Thidem. 
onhereof itischhar Deſkdrvetits are'{omuthfa- 
uoured which be madein ſuch perilous times; 
namely;for that the Teſtator then cannotcon- 
ucnienthy -— From maT mperag Langer 
bedoubtfallinlaw 8:9: (ifl - g Infr.part.4.$.4. 
;  Atnuncupariue Teſtament: ma \ bee niade 
" not onely by the proper motion of the Teſta. 
tor,butalſoatthe Tr 001 : 
is hereafter declared Þ, Fra h hk VIA $26, 


Of priuiledged Teſtaments. 


#hatis 4 riaileaged Teſtament. \\ 
I who they be calledpriniledged. . 


: g"D/ners "ME of prizes Ti fionnts 


* H 


oF —_ Wh mar gre 


ITICE 


Thefirſt part. 
 $. xuj. 
EEE Muilederd Feitaments are thofe, f x. 
Fas Fe which arc enriched with ſome ſpeci- 
Sp. all freedome or benefite , contrary 
to the common courſe of laws. 


a _ s RY” 
” 
4 YEP 
—_ wy mt, 
on EIS EE rn en os ns At. EI 


APA 
vk.vol.Lr.cir.57.in fi, They be texmedf priuiſedged 2 prixilegio quaſi 3 
| © Summs Hoſtier®. prigatelege®. For a pR——_— fignifiea 


| 
1 
| | 2 Manruic.de conic, 


«| ponitine Sa doing kw. For as: much therefore as by a 
' private or ſpecialt aw, fome Teſtaments. be 
' diſcharged or disburdened , from the viualt 
orders or obſcruations of common or gene- 
rall lJawe; inthatreſpe@rheyare called. priub 
ledged. f' 
has er 1 oro ng are three 2 
liberos ,Teftamentum ad pias canſac-: + Teſtament 
 madebyaSouldier,a Teſtament made by afa- 
4 yieticere:6:/os, ther amongſt his children: and:a Teltamens 
raruſtico? eefts.rem-. made forgood and godly: vits. And although. . 
ER ate, EIS — 
ie i. theirpriviledges ave mall in. compariſom 
Ry Ge un boeelrt oh 


©fa Military Teſtament. 


2 Thecauſeewherefore Souldiersemtoy ſuch pri-- 
atledges inmuking their Teftuneents. _- 
| 2 Werein Soldiers are priniledged. concerning: 
Iu! the making of their Teſtaments. 

I} 3. Souldbers priniledzed in reſpett' of their owne- 


4 Souldiers 


[| per/anr,gnd of others alſa, 


How many kindes of Teſtaments,&ee. 29 
4 Souldiers priniledged in reſpett of ſolemmitics 
: reſpedl of the ſub- 


& 


es. | 

whether Defter rof the law , and Clergy men 
atone | 
——_ ite which the Common wealth reapeth 


$y the ſtudy and pratiiſe of law. 
Io hat benefite abth redound vnto-vs by the 


11 #betber the Sonldier or the Lawyer are more 
. 13 What manxer teilanentery priviledges Di 
avncs and Lawyers dee enio. 

13 AU Doors and Dinines be not priciledged: 

þ xii 
Or as mucht as Souldiers being bet- 
P ter acquainted with weapons then 
d bookes , are preſumed to haue fo 
_ ""_ much the lefle knowledge in the 
lawes ofpeacc,by how much they are the more ; 

expert in the lawes of armes ®. For as much al- . pong 
ſo asnoble warriours, in the defence of their Minding, in ty, de te- 
Countrey, doc oftentimes vndertake perilous fmilinſtic. 
enterpriſes, whercin they loſe their lives or 
their limmes , and ſeldome eſcape without 
wounds or bodily hurtÞ : As welltherefore in Þ L-quanquamC.de 
regard of their ſmall skill in our peaccable laws ©**=iSibid.Dec, 

F 4 on 


| 
' 
| 
| 


e Inſtit.de mil. reſta. 
in prnc. And, Gail, L 
2.prattic. obſcruac.c. 
118, 

d Decaia d. L.quan- 
quam C.de mil. teſta, 
Arque harum cauſara 
prior eſt impulſua, 
poſterior finalis.Gail, 
vbiſupr. 

e Vaſqui* de ſuccefl. 
reſoluc.lib.2.5.20.v bi 
enumerat Lxx. priut- 
legia,militib*indulta. 


f L.neque enim ff de 
mil.reſt.& ib1 Bar. Si- 
chard,.in Rub.detcſta, 
mil.C. Mantic, de co- 
ieR,vic.yol. lib.6.cit.1. 
E Infr.z.parrt. 


h Bar.in d.L.Neq; e- 
nim:Minſing.in tit.de 
mil.ceſta, [nſt.in prin. 


1 Bar. ind.L.neq; e- 
aim, % infr.par.s. 


k L.Druus f.detefta, 
mil 6.plane:Inft;cod.” ©... , a: 
1 Quo? opinio com- Opinion of diyers,, Souldiers when they make 


cir Teſtaments, ought rorequire the witneſs 
ſes ro be preſent. But for as much as no ſabie& 
of this land, is firictly tyedito this obſcruation 
_ ; of: 


munas eſt, vr referr 


lul.Clar.g.ceftm.q.58 


* . IL »13 ii Thefrfbparts: . (OnRT VOL : 
ON, the. one Hide's3 a6\t9/4ccompence-of their 
great perils and hurts in furious -andecruelt 
barrels on the ortherbide 4+ \Fhey. enioy many 
notable priuiledges-; and benefites-4im-+rhe, 


making oftheir:Teſtaments, (eſpecially ibytthe 
on Lawe, )-Which.are oo he mk | 
thers ©. _ 


.- Oltheſe priviledges; ſomedoe-reſpe the 2 
perſon of the Teſtator,ſomereſpe&ttheperfon 
akthe.ExecurarorLegataryyſomerreſpetthe 
ſolemnities about the makitigoftheTeſtament 
and fome- reſpe&:the. ſubſtance or forme. of 
the Teſtament made f, . Concerning the firſt 
kinde ofpriuiledge, whereas pcherebeeimany 3 
which be diſabled to make their Teſtamentfas 
afterwards. dooth appeare)$»yer:#'Souldicr 
is not diſabled by anyof Pry 
waleſieitbe byrealen-of furor,” orlacke ofixea- 
ſon,or for ſome other cauſes, when he is diſa- 
bled,7are gentium®,jiGonccrning the perſon of 
the Executor or Legatary : whereas there be di- 
ucrs which beiþtohibitef tobe Execut6ts, or _ 
Lggtanc , to otheriperſons; yertthey arenor © 
to be prohibited to-bee-Executors orkegaes- 
ries toa Souldier (except in| ſome few caſes i, ) 
Concerning } the'folemnities. of the Ciuill 4 
Law, to. bee obſeruedin the making of Teſta= 
ments? Souldiers are:elcarely acquited from 


the obſcruationi thereof k : ſaving: that in the 


what a Teſtament or Jafl Will is. 30 | 

of requiring the wirneſles, inthe making of his + 
Teſtament®, (thoſe onely folemniries beeing m Supr.'s, j in prin, 
neceſſary which be ris gentium® ) Therefore nee _ ma kd 
that opinion-is notto- take place here in Eng- 9; 

- 149d:)otherwiſe'this abſurdity would follow, 

that Souldiers-ſhould'be ryed-to-more ftrickt 
obſcruation,'then men of greater skill; anden- 

ioy -lefle liberrie, then'they: of lefle deſerte'®; o Vide quz ſuperius 
5 Concerning t-militaric priuiledges which-re- _ CO "Sag 
ſpe&-the forme: and: ſubſtance of the Teſta- garionemnonrequi- 
met made: Firſt;, whereas-no: other perſon, fexneceſſicare, Te- 
can dic with two: Teſtaments, yet a Souldier (a antennas: 
mays: and:both Teſtaments ſhall bee deemed Lib, 3. prouinc, con- 
good, according tothe will and meaning ofthe Fitcintrerbgroba- 
Teſtator?. And whereas-an other perſon, cari þ L. Quzrebarur & 
nat die-partly teſtate and. partly inteſtate; (at de milreſta, 

leaſt by the:Cinill law q) yeta Souldier may *, q L. wus noſtrum de. 
And therefore ifaſouldier make his-Teſtament, A as "> TAP 
and .thereinappointan Exccutor for|goods its tz.mil. * gp 


- one place; the next of kinne ſhall haueadmaini- 


ſtration of, goods in ar- other place, Bar this Cf d.L.Mites. 
priviledge: doth alſo: belong- to/ euery ſubie& «. Firzherb, Abridg.. 
of this: alme*.. Other-priuiledges there bee, tit.excc,n.26,.& intr.. 
but it weretoo long torepearerhemall »;7. 114i LE & pieeeat ) 
After we haue viewed whar priuiledges'doo Vaſg.de ſuccefl.reſo- 
belong ro Souldiers, it ſhall be expedient! ro "<= pony nor ano 
ſhew what manner of Souldiers they bee to/ quz militibus. com: 
whom. theſe priuiledges are graunted: Where- pewunr.. i . | 
6s fore weareto vnderftand, that there+be three 
ſorts of: men, which be termed in law by the 
name of Souldiers. The firſt be mil/ires ar mati,ar- 
med Souldiers: (ſuch as are aboue deſcribed) 
the ſecond be milites literary, lettered Souldi- 
as,, 


The firſt part. 
x Minfng in Rub.de er, 26 Doors of the Law : the third ſort are 


Leona. PHHes caleſtes, celeſtiall or _— ſouldiers, 
7. & Limitancos as Cleargy menand Diuines: for fo the lawe 
wilites.de quibus Vi- doth terme them *, Concerning the firſt ſort 


gliun&po fed Min” + either they beſuch as liefafelyin ſome Caſlle 7 


Inſit.de teſts, mil. & Or place of defence, OT beficged by the cne- 


Jul.Clar. $. reſtiB.q. je. onely in readineſieto beimployed, incaſe 
(me nn of akon or rebellion, and then they doenot 
n5exZafoinL. Mi- enjoy theſe militarie priuiledges 7 : Or clſe they 
Ce eninRup. be ſuch as arc in expedition or aQuall ſeruice 


de refta. mil. C.n 3. Of warres, and ſuch are priuiledged =, at leaſt 
x LPca.Clerefo- during the time of their expedition *, whe- 
vic.vol.li&.tic.1.n.33. ET be employed by land or by water, 
a $.Sedhadten*.Inſtit. and whether they be horſe-men or foote-men «, 
ow _—— Concerning the other two ſorts of Souldiers, 
Gail. d.obſerua.r18, many are of this opinion, that they doe not 
þ Michael. GraEhe: enjoy the foreſaid priuiledges 4, becauſe that 
ur.co.opg.4ct::4 they are not ſouldiers properly-ſo called, but 
Ederc iud.n.s in fa. metaphorically ©. Others arc of a contrary opi- 
£ DecinRubert® niong afficming t thatthe great paines, and 

L. cenrurio. de dious trauell of learned wycrs, (clpecially 
vulg.ſub.n.rr, Doors of Law andſuch like, )areno lefſe be- 


i in Rub. : : 
Mepary C.9.laf. neficiall ro their countrie, then the hardy ad- 


Ripa.&alijinL.cen- yentures of thoſe armed Souldiers. For that 
tos > comts, cnmws without lawes no common wealth can be 


ree-Yage ſucceſ. uerned : And dat, — 
op as more all 
CHEERS probabilities ) arc thoſe fpirituall Souldicrs 


fMichael.Gral.The- worthy of all priuicldges by whoſe prayers and 


ſaur.com.op.$ teſtun. - L 
4 Alexind.L. cen #2rcrccflions, the wrath of God is m_, 
Saad caman ate and victory many times obtained, and withour 


_ as A ain. gm—_ a. b—_— 


9 


Al 


I9 


=, or mg pany whoſe 9k" | mer would quickly be 


$urio,0.18, ruinated and ſubuerted 8. 


And 


l! 


What 4 Teſtament or left will is is, Fe ; I 


And yet doubtleſle it is more doubtfull in 
law, whether 'theſe milicaric priuiledges doe 


pertaine to Teftaments made by Clergy men, 
r 4, they were made. by Lawyers *, The rea- 


h Ripa.in'd; L, cen- 


fon may = becauſe howfoeuer Dinizes bee curio.tf. de vulg, ſub, 
worthy : yer they bee otherwiſe rewarded, 2::9-po3 Socin.laſs, 


thou 


Claul, & alios ibidE, 


not in thisi, which reaſon notwith- & Matvefilla.nor. 6:. 
Randing doth not ſo gms . For if Doc- Graff. Theſaur. com. 


hs = pleaders of the be therefore pri- 31,5: fur f 
, becauſe be compared to Soul- Soul $3 or 77 yg 
2 for thar like jant champions, by force E P98 ADD, in 


of learning, firength of witte, and mightic Mcionemancm fe- 


power of cloquence, + 


cauſes, agai 
their acuerſaries > bow much more ought our texca quid licentiad 


= 


Roe 4 yas and m 
and jinuinci 
fes,. nor our bodies, but euen our ſoules. are 
defended and ity ſalerie, againſt the cruell af 


powerfull 


the 


y defend their clienes ci non ſolimdede- 
and injuries of Sociben, thy nj 


ie men Diuines,, ourcaptaines. inthe ſpi- legs mr 
warfare of this life, by meanes of whoſe 52h uncur.Teſte Rip fr | 
facred miniſterie and verrue of whoſe god- CL Ie 8 


faults of tbat 
mankind,(whoſccketh by all maliciousmeanes, 
ke panes ©: > Ly 


and 


of preaching. thas 
word: not our pur- 
and- mortall enemie of 


"whom: hee may deuoure) 
uge- Hoaſt of wicked ſpirits 


— Who neacr = day. nor night, nos minute of 


_ an: hower, butſtill friuewith might 


and maine 


to-ouerthrow vs, and: to bring: vs all tocuer- * 
AS > how much more; Lay, are 
rnelc our 


tis, 


ro bee 


manner of wi 


s wo_ wr ae 
dignified, with all 

priuiledges!? Wherefore if 1 Arg.3 min, ada. 
the : 


F | The firft-part« 
the matter reſt vpon the iſſue of deſert and wor- 
thineſſe, without doubt of theſe three forena- 
med ſouldiers;z the Diuine is not the laſt, but 
the foremoſt. Concerning the other two, (rhe 
Lawyer I meaneand the Souldier} whether of 
them deſerueth better of-the common-wealth; 
and whether is to bee preferred 'before the 0 - 
ther, is a queſtion ſo incident tothiscontrouer- 
fie, and cleaueth ſocloſe thereunto, that there 

| befew writers which handlethe 'one, but they 

m Alex.IaſRipa.in - alſo touch the ether®. In the determination 

Aeneeee5.24.5.2x Whereof,if the interpreters of the Lav may be 

+ Iudges in their owne cauſe, then the ſentence 

n Vaſq.ind. $.24.n. moſt needes becedant arma toge”. be 4 

Ui manga . | Compatiſonsbeodious.For mine owne part, | 

pa Nl. 4. AllgU. ,.. = TY 

Arczin $.6n.Inftit.de if you will giue-me leaue, I will.cell you a tale 

mil, ceſta. Alex. ind. our of Zaſiw?, writing vponthis queſtion, which 

L. ceonron 16 gy he eve a8 ng 6 ſes Fables, A Cor 

Panor. & Canoniſtz xaine painter (ith he,) meaning by his Arte'to 

{6 ragragry” 577, 4 deſcribethe ſtrength of: man, did paint alittle 

, extr,n,z. Fel. in = . 

Rub. de maior. & ob, man ridin vpona huge Lyon,as1 a man Were 

extr.col.z. | 4 {{congerthena Lyon, ALyon'paſſing by, de- 

adfns,  maundedofthepainter, wherforehe madeſuch 
| a picture. Becauſe. /quoth thepainter) my man 

is able to-tame any. Lyon,ascalily as an-horſeor 

an Aſſe. VWellſir ſfaidethe Lyon, if wee could 

paint, thou ſhouldeft ſee a Lyon deuouring a 

painter. Eloquent/men are as painters, valiaat 

ſouldicrs as Lyons. Hitherto in jeſt: but now 

incarneſt,yet without offence. It is not the gol- 

_ _— nor o__ a feathers, nor the 

Zaſ.ind. L, miles. Diggelooks,northeproud which make 
HD aright ſouldicr 2;Neither isit thelong govne, 


—_ 
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nor the graue beard, nor the ſtarely geſture, 
which makea good Lawyer 4. The counterfeit q Cucullus non fa« 
of cither deſerueth no honour : be he neuer ſo ©* 9onachum, 
| brauc,neuer ſo graue. If both be as they ſhould, 
the przeminence in matters of warreis the ſoul- 
dicrszin matters ofpeaceirt is the Lawyers *. In r Zaſ.ind.L. cencu- 
other marrers, heisthe more honorable, which 719; 7: *2: 9mm tt 
doth more honour the other; To returne to ;. neon SOS 7 
the former queſtion, whether theſe Souldier- 216. 
like Lawyers may challenge theſe former Teſta- 
mentarie'priuiledges :weare to diſtinguiſh be- 
twixt priuiledges graunted to ſouldicrs, ({o pro- 
perly called )in reſpect of their want of skill and. 
ignoraunce in matters of that qualitie , ( for 
ſuch doe not belong to the learned ;,) and pri- 
| uviledges of prerogatiue: or deſert.” For theſe 

kinds of priuiledges belongalſo-to Dofors and. | vp, ;7 1 
+ Clergic menſ: butt withthis reſtrition; that as L- centurio; #>de re 
they belong not to-euery ſouldier, but onely to 33%: Michael Graff 
ſuch as arein aftion:ſothey belong not to Doc- weam.q.;.mu.s.. A 
tors vtterly #op proficient, or Clarkes vnlawfully d Gale 5, Vigh- 
non reſident, butſuch as painefully attend their ,Q0 oo knits £© 


profeſſion, and diligently labour.n their vocas L. fn. g. & quis vero. 
tion. ; C.de codicil.n,s,. 


Of the Teſtamentof the father amongeſt 


his children... 


r Whatis a TelamenMhong#t children. 

2 That Teſtament is preſumed laſt which is made 
zn fauour of children. | 

3 If rwo Teftaments be found and it dot not ap- 
geare which is firſt or laſt,neither is good, 


4. The 


Ce EIS. DD ECT OE Sts % % 
© p— "= pon 


a Mantic. de 'con- { 


zc&.vir. voLlib. x. tir. 
,.infin. 

b Lex hac conſul- 
rifſima.s, ex imperfe- 
Ro, C.de refta. & ibi 
DD, 

£ d.$.ex imperfeQo, 
& L.fin;C;famil:Her- 
ciſcun.Mantic.de c6- 
zec.vit.vol.lib.6,ir.2. 


4 Bar. in L.j. $. j. de 
bon, pol. ſecundum 
tab, if Clar. $.reſtm. 


q.I00. 
e L.fin.de bzred.In- 
Kit. L.ius noſtrum. de 
reg. iur, & Cagnol.i- 
biſce. a. 8. Bald. & 


 Caftr, iv L. cum qui, 


de acquir.her.ff. 


PR 


The firſt part, 

4 The Teftament mad: in fauonr of children, is 
pot ſo eaſily rewoked as an other Teilament. 

5 What manner of .mention is to be made in the 
latter Teſtament, to take away the former made in 
fanonr of children. 

6 Certaine caſes wherein the Teftament made ins 
fauour of children,nay be taken away by the ſecond, 
Without any mention of the former. | 

-7 Whether a Teitament may bee prooued which 
bath no witneſſes of the making therof ? 

8 The priuileage of proofe without witneſſes, 

whether it be peculiar toone kindof Teftament ? 


fd. xv. 


Heſecondkind of priuiledged Te- 
W, ments is feftamentum inter liberos ; 
(52 a Teſtament amongſt children *; 

Len, thatis toſay, twhercin the father | 
nameth his lawful & naturall chil- 
drenhis Executors, giving to themthe refidue 
of his goods; vnto whichkinde of Teſtamenc 
divers priviledges doe appertaine <, The firſt pri- 

viledge is this, if f two Teſtaments be found af- , 
ter the death of the Teſtator, of diuerstenours, 
andit doth not appeare which of them isthe 

m_ he ns IE I is - 
reſumed thelatter,and ſo reuaile, which 
f madeinfauour of yy Whereas if 
neither be in fauour of the children, nor other- 
wiſe priuiledged, neither Teſtament ſhall pre- 
uaile,but back are void, the one deſtroying the 
other ©:Ynles the Teltaments be made by a _ 
I, 


= —_ 


GFA 
% 
f 


\ 
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dier; for then it ſeemeththat both Teſtaments 
ſhall preuaile, becauſe he may, (if he will) die 
with two Teſtaments f, | f L. quzrebatur de 

4 Another priuiledgeis this, the 4 Teſtament 5X92. mil Bar.in d, 
made in fauour of children, is notſo- eafily re- 7,2, <<20n. Poll 
uokedas. other Teſtaments are 8, for whereas in- g Auth. hoc incer li- 
other Teſtaments, the former is. reyaked or in- o_—_ reſta, &. 
fringed by the latter, and that ipſeieve b; with--þ 6. poſteriore, In-. 
out any cxprefle reuocation of the fornjer, and Fit: quibus mod. roe 
without any kinde of mention of the former © 
Teſtament either generall or ſpeciall i{certaine i laf.part7.5.14- 

5 caſes excepted.) Yet | by the Ciuill law, if the: | 
father haue once made a Teſtament, wherein 
hee hath preferred his children as before, the: 
fame is notreuoked by alatter Teſtament,wher- 
in ſtrangers are preferred (whether the former 
be a written Teſtament or nuncupatiue,)vnleſle 
in thelacter Teſtament. there be ſpeciall. menti- 

6 on ofthe former %ſo + that itis nor ſufficient for * 4 Aut hoc _ 
the Teltator, to make generall mention, laying, CS | 

» L make this my laſtwill , notwithſtanding any opinio communis eſt: 

»former Teſtament; but hee muſt make ſpeci eray ar bv und 
mention,as,notwithſtanding any former Teſtar com. op. 5: reftia. q 
ment madeamongſ wychildrenl,or ynleſſeche 75. 
ſecond Teſtament be made 4dpias cen/4#:t Or ycyollib. cm an, 
elſc ſome greMiſpleaſure, or enmity haue hap- 19. 8 Sichard. in d. 
pened,berwixtthefacher and the children *, or Av®Hocinter, | 
ſome like cauſe. hauecome to paſſe, whereby it incer. | 
may appeare thatthe father did.repent him of © Graff Theſau.com, 
the making ofhis ſaid will 9. yg oy gone 

An other priuiledge graunted.by. the. Cjuill 
law, to fathers Teſtaments amongſt his ehil-- 

9 &cn,js this, chatchet ſame may takeaficb,albe-- 


The frfft part. 

it there bee no witneſles to prooue theſame; 

as when there is a Teſtament found in ſome 

cheſt, or likeplace, written or ſubſcribed with 

the Teſtators hand , or by him procured to 

p Bald.Pauldecaftr. bee written by ſome otherP. Howbeit I doe 
ES 9* ſuppoſe that by f the generall cuſtome of this 
Realme of England, thoſe two priuiledges be 

nor proper or peculiar to fathers Teſtamenrs 

alone, but that the ſame are common to all 

other Engliſh mens Teſtaments, and namely 

the _ when it doth appeare 

vndoubredly, to bee writtenor ſubſcribed with 

the Teſtators owne hand, or is prooued that 

the Teſtator cauſedthe ſame to bee written by 

another. How this proofe is to be made, that 

the Teſtament is written or ſubſcribed with the 

ogg owne hand, is declared in another 
lnfr.part, 4.5.xxv, PACE 1. 
\ 6 ae Other priuiledges there bee, whereby theſe 
kindes of Teſtaments are free from ſundrie 

obſeruations and ſolemnities, wherewith 0- 
ther Teſtamentes are charged. But becauſe 
they are alſo common to all our Teſfaments 
heere in England , it were improper to re- 
peate them in this place vnder the title of pri- 


uiledpes. * 


F 


Of a Teſtament ad pias canſas. 


1 ATeſtament ad pias cauſas may be [oter- 
wed either in reſpett of perſons or places. 

2 ATeRament adpias caulas may be made by 
ſtrange and vnaccuſtomed notes. 38 


3 4 


How many kindes of Teſtaments &c. 34 


3 A Teftement ad pias cauſas , being found can- 
celled,is not preſumed to be aduiſedly cancelled by the 
Teitator. | 

4 Ina Teftament ad pias canſas , whether the 
condition ought to be obſerued preciſely. 

5 ATeſftament ad piascauſas is not voyd by 
reafon of uncertainty. 

6 whether all priailedges which belong to a mili- 
tary Teitament, or to a Teitament among#t the Te- 
fletors:thildren , doe alfo belong to « Teſtament ad 
pias cauſas? 

7 What if there appeare two priuiledged Tefta- 
ments,and it doth not appeare which is later , whe-" 
ther ſballbe preferred. 


2. xvj 


az 2) Tcſtaments, is that Teſtamenc 
FS] [==# | ad pins cauſes * : Which is fo 2 Mantic.deconied. 
IN Gel 552 [} termed f not onely in reſpe& HO __ 
Jv WA Pa f vl h h o& in « -UT3. 
AE = Y)2 Or pe ons, (as when t e Teſta- b Lindw.in C.ta quo = 


tor willeth his goods to be di- 7124 verb.pias cau- 
1 ; de reſta.lib.3.pro- 
ſtributed to young Orp hanes, widdowes, ſtran- yincial.confticy. Eft, 


gers, priſoners, lame and-diſcaſed perſons, ſo & latiſſim? Tiraquel. 


that th mad, de priuileg, piz 
cy be poore and needy, ſuch as the law conduin eakot Pl 


_ - termeth miſerable perſons : ) but alſo in reſpe& c Tiraquel.ind.cra@. 
of places: as whentheſameis left to Hoſpitals, Meu vareny mondo Nv 
| $. . priuilegia piz cauſz 
to Churches,to repairing of Bridges, Walls of —— ramen longe 
a Towne or Citie , when the ſame bee' de- maxima pars compe- 


cayed and ſtand in neede to bee repaired Þ z Ergo Anglorum 


. .* Teſtamentis, eri 
and ſuch a Teſtament hath very many priui- non png monger 
ledges e- ? \piascauſas, 


G One , 


The firſt part. _- 
Onepriuiledge is,thatf this kinde of Teſta- 2 
ment may be written with ſtrange and ynaccu- 
ſtomed characters or notes,as in ſtead of A.the 
firſt figure 1.in ſtead of B. the ſecond figure 2. in 
ſtead of C. the third _ 3. or with ſome 0- 
ther more ſtrange deuiſ-d letters. Yet neuerthe- 
leſſe the ſame is as effeuall, as if it had beene 
written after the viuall and accuſtomed man- 
d Mantic.deconie, ner, | 
vicvel.lib.6.ir.:.n.3. An other priuiledge is this, thartif the Te- 3 
Tiraquel.de priuileg. P f 
whe lake. c. x3. i. ſtament ad P45 cauſs be found cancelled, andir 
inf.par.q.$.25. is not known, whether theTeſtator did willing- 
 lyandwittingly cancell the ſame; the law doth 
e Couar. inRab.de preſume itto bee cancelled vnaduiſedly ©, and 
ceſta.z.par.n.19.Gr2- {0 jtis in effeft, asifithad not beenecancelled 
uctta.conſil.128, Mi- .. 
tic.de conic&.vlt.yol. At all, whereas in other Teſtaments, the contra- 
lib.rz.tir.2.n.32,  ryjs preſumed: that is, that the Teſtator did 
f Alex.con6l.104. n. Wittingly & willingly,cancell the ſamef:where- 


6.v01.7.Mantic.deco- by they are made voyde, as afterward is de- 
icR.vie,vol.lib.12. tit, clareds : 
7.num.30. : 


g Infr.pat.7.616, Anotherpriuiledge is, that for the obtay- 
ning of any thing left conditionally ad pas 
canſas, it is | ſufficient the condition bee ac- z 
compliſhed by other meancs, then according 
h Tiraquel.de priui- tg the preciſe forme of the conditionÞ, Where- 
Jeg.piz cauſz,c.83, : | k gt 
as in other Teſtaments or Legacies, it is not 
ſufficient,vnleſle the condition be preciſely ob- 


3L.Meuius L.qui he- ſ; d i 
redi de'cond. &dem5, ICTUEO © ; 
K.videinf.par.4.$.7- Anotherpriuiledge is,that the f Teſtament 5 


ad pizs cauſas is not void inreſpeRof vncertain- 
tic as other Teſtaments are : )and therefore 
ifthe Teſtator ſay,I make the poore my Execu-" 
eors,or I will that my goods be diſtributed a-» 

mongſt 


| 


How many kindes of Teſlaments there be. 35 


monegſt the poore: ſuch manner of appointing & Bar.&aſ.inI.j.C. 


Eh; Fe de ſacroſan, eccle. 
Executors or Legaciesis not voide F. Grill Theſis aces 


6 Generally ſuppoſc,thatt whatſocuer priui- op.z.infticur.q.rz. 
ledgedoth belong eyther to a military Teſta- | luc ciuili non va- 


ler reſt. ad pias cau+ 
ment, Or tO A Teſtament made by the father a- ſas,abique Ceagies. 


moneſt his children, in reſpe& of the ſolemni- ribus cundirum,lecus 


4 . . ture cano.,mods adhi- 
ties to be obſerued in the making of Teſta gg: oa 


ments1,or the ſubſtance of Teſtaments ® ; that tis g-ncium.&hzc eft 


the ſame do alſo appertaine to a Teſtament, 4d _— opin. Graff. 
ſauing in ſomecaſes, and namely , q,5 3<om-9P. S-te- 
| P1as Cauſas » 1AUINg 1N LOMEC 3 Y 3 itm.q.18.Bocr.Deciſ. 


where the priuiledges of both the former kinds 93. n. 3. vnde non re- 
ofpriuiledges be contrary,as where two Teſta- Iris _— = 
ments be extant,anditdoth not appeare which lit, ad pias cauſas, 
is former or later. In which caſe it ſeemeth, that v* _ —_ 0- 
ifthey bemilitary Teſtaments , that then they {rat cid 
are both good, otherwiſe they are both voyd ®: refta, extr. n. 4. Tira- 


But if the one of thembeaapras canſas,then that 44*) de priuileg, pix 


X x . caulz.c.z.& Grafl. d. 
is preſumed laſt and ſo auaileable,the other not bs 
being priuiledged ”. m C.cum tibi de tc- 


© But} whatif both Teſtaments be priuiled- —— 


=" reſpeftu perſonz te- 
ged.the one being :#ter /iberos, the other adprias tans? Diczveper lu, 
canſas: and it doth not appeare,which is former Mong 5. 
orlater : which ſhall preuaile ? I ſuppoſe that » 1aC& Sichard.inT, 
which is #»ter l/iberese, for the children are to _—_ de ediQ.D. A- 
ſucceedin caſe both the wils were voyde 1, and , — Fe 
ſo haue adouble helpe, the one of the Teſta- vt. vol.L6.cir. 3.n.43. 
ment, the other of prouiſion of law*., Andirt Tn 
were hard to take the Teſtators\goods from farH.8.an.zr.c.5. 
his children, vnleſſe ir did plainly appeare, that * L-verum.g.vlt.ff de 
the other were the latter. How by it,it ſcemeth rr _ 4 
that ifthe Teſtament were not in fauour of his 


43-13, 58 

children, but of ſome other of his kinne, that ! Vnde Aug. Quici- 

q; (inquir) vult exhe- 

redato filio,heteds facere Ecclehia, aliumparronii querat _ Auguſtinii.cyvlt, 17.9.4 
CG 3 cn 


_— 


The firft part. 


then the Teſtament ad p/as cauſas,, were tobe 
© Manic de conje» Preferred, vnleſle they did prouethe Teftament 
vlc.vol.4.6.68. 3. 2.43: Made intheir fauour,to bethelatter*. 


Of Teſtaments vnpriuiledged. 


x YVupriwledged Teſtaments,what they axe. 


fe xvij. 


”'4 


Bay ncfitcontrary to the common courſe 
of ordinary law, but are tyed to ſuch 
obſcruations as the law-requireth, and hath ap- 
pointed regularly-for all Teſtaments. Of whicts 
formes weſhall diſcourſe hereafter, when op- 
portunity ſhall ſerue.. | 


THE SECOND PART 


OF THIS TESTMENTA- 
tis T anAtISE: 


WM HDRBEIWAS DECLARED 


What perſons may make a Teitament and 
who may not ſo doe, 


"II — 


The Paragraphs or Chapters of 


the ſecond parte. 


> Hether enery perſon may mak 4 Te- 
1g Hament. T2 
PYAY, VS Of Chilaren. 

Tp Þ Of made folkes end Innaticke þ- 


ſons. 2 
Of 1dots and fooles. 4 
Of old men. Fs 
Of bim that is drunke. 6. 
Of Slaues andVillaines. To 
Of Captaines and priſoners. 8 
Of a woman couert.” 9. 
Of thoſe which be deafe and dumbe. mu 
Of him that is blinae. _ P17. 
Of Tratztors. .I2. 
Of Felons. I 3- 
Of Heretickes, 14. 


Of ans _Apoſtata. 


Of incettuous perſons. 17. 
Of. Soaomites. 
Of a Libeller. $ (-» 
Of him that killeth himſelfe. _ 
Of him that is outlawed. | þ Is 


Of manifeſt uſurers. ; I6. 


Of an excommunicate perſon. 22. 


ras wn perſons. 


himt 


«24s 


«t hath ſworne not to make a Teſtament. 


Of him that is at the very peint of death. 
Of Eccleſiaſtical perſons. 
. Of Kings. 


18. - 


þ 
L 
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- 
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WHETHER EVE 
PERSON MAY MAKE A 
TESTAMENT. 


_—— 
p IS 


THE SECOND PART. 


1 Emery perſon may make a Teftament which is 
#ot forbidden. 
2 Diners perſons forbidden tomake their Teſta- 
ments. | 
3 Some forbidden for want of diſcretion. 
4 Some forbidden for want of freedome. 
5 Some forbidaen for want of their principal 
enſes. 
- Some forbidde by reaſon of ſome heynous crime. 
0. j- 
=X-7] Ntheſecond part 
I*-\| of this Teſtamen- 
tary Treatiſe ſhall 
et | be declared (God 
DAY | willng)whatper- 
| | ſon may make a 
Teſtament , and 
| who may not ſo 
> || doc. _ 
j Wherinitmay 
beſetdownefor a 
G 4 rule, 


Lg 


A er dr re On 
> + — emo eadi_ng 


OR 


x OT” AAS: AST) 1 its 4a 
_ — 


The ſecond part. 
a Inſtir.Quibus non rulegthatf every perſon/bothman and woman, - 
445.95 11 uM _ Chriſtian and Iew, ſound or ſicke; and general- 
om | 1 ater in. ly ofwhat ſtate or condition ſocuerhe, orſhe 
ter vic. vol. Lz,inter.1. be)hath full power and liberty to make a Teſta- 


ſol.4.V aq; de ſacceſl. . | . 
— TL; laſt will =, and may therein diſpoſe of 


chasl.Grall. Theſaur. his goods and cattels Þ, fauing ſuch perſons as 
4477 5 © nt be prohibited bylaw or by cuſtome<.. 
ld: reſtart, - Therefore it wee ſhall diligently examine, 


iſdem & codicillari, what perſons are forbidden by law or by cu- 


& legara relinquere. —_— 
Roland.cradt. de Co- ſtome,it wiltcaftly appeare who they are that 


dicil. n. 6. Michael. can make a Teſtament, or diſpoſe oftheir goods 


Graff. Theſaur. com; anq cattels, And albeit f many perſons are 2 
op.$.Codicil n.2. 


© Eftcnim edi de forbidden by law , or cuſtome to make Teſta- 
reſtametis prohibiro- ments , b- they are reduced of ſome vnto 
prot foure or fiue ſortesd, Amongſt the firſtf are 3 
Inſtir.Quibus non eft Comprehiended ſuch as wart diſcretion or indge- 


permiſſum eſta. fac. qent,as children ©,madde folkesf , and idiots 8: 
Graff, Theſaur. com. 


opin, teſtmquzſt.zo, TOWhom alſo] op ioyne thoſe perſons who. 
nr. | _  befovery olde, that they become childiſh a- 
CE de reſts gaine Þ;and him that is drunke i, | 
Lindw.inc,cum virs Amongft the fecond f forte are compre- 4: 
dereſta.l.z. proutatl- hended ſuch 2s /acke freedome, and full liberty , as 


al.conſtir. Cant. *. Bp 
of idr.cad part. $.2, bond-ſlaues and viilaines *; ynto whom may 


t Infr.cad.part.$.3. be added captines and priſoners 1, and wamen 
g lInſr,cad.pa't.$ 4. couertm | 

h Int cad.part.$.5. SFU N | | 
i Infr.cad part-g.6, Inthe third ſort} are contained-ſuch as /ache 
- ors —_ ſome of their principall ſenſes , namely ſuch as be 
; by ge arc $.9. dumbe anddeafe ®,and blinde2, 


n ql 4m 759-00 Among the fourth ſort t are placed ſuch as 6 
© Infr.c:d.part.$.11. _— v3 
> fafrend part. $42 for ſome h:;70us crime,are depriued of ability of 


- 


g 1nf:,cad.part.$.13. Making of Teſtaments,as Traytors ?.,Felons 9, 


x [nfr.cad.parr.$. 14. Sx» i; R 
ſ Infr.cad. parr.$.r5. Herctickes Apoſtatacs and many others w 


t De quibus infr.cad.part.$$.16,17.18,19 20,21.22, 


And: 


who may make @ Teſtament or not. 38 
And laſtofall, others t for other cauſes here- *, nn 0 es 3s 
after ſpecified *. T bus. video. ab Imol. 
; ; Wo inc.quaingredienti- 
bus.de teſta. extr. vbihzc ſunt carmina : Teſtari nequernt i mpubes,relgioſus, Filius in ſa 
e415, morti damnati«,0 obſes, Crumine damnatus,cum mutoſurdu,er ille, 211 maieftatem la- 
fxſit caecum & wpſe.. s 


Of Cliildren. 


r At what age ateſlament may bem ade of lands. 

2 At what age a teflamentmay be mage of goods. 

3 What if the minor be doli capax, or « Fouldh 
er,or the'Teſtament'be ad pias cauſas. 

4 What if the Teſtament be made with the au- 
thoritie of the Tutor.. - 

5. What if the Teſtator dae line wail he come to: 
lawfull age. | 

6 Abaye after 14.yeares,a woman after 12may: 
make a Teſtament of their goods. 

7 What if the laſt aty of the yeare be not finiſhed. 

8 what if the Teſtament made during minort- | 
#7,hee approoned by the Teftator after hee bee of fall 


Nearerss. | 
v- tj. 


nt og Ewe will vnderſtand when achild. 
YI V2 may. make his Teſtament , wee: 
2 | 14S muſt diftinguifh whether the Te- 
ye IN ſtament bee of /ards or of goods. 

VA OT \- -— 


I If of lands, f it is pronided by 
tle ftatutes: ofthis Realine, that willes or Teſta- 
ments made of any mannours, landes, tene-- 
ments, or other hereditaments, by any perſon 
Wihin the age of 21. yeares, ſhall not bee raken. 
| | ; t@- 


_ 
oo - 


The ſecond part. 


tobe good or effcuallinlaw*, for vntill that 
time, by the common lawes of this Realme, 
b D6& & Stud.lib,j. they be accompredinfants Þ. = 
£.31.lib.12.c.:8, t of goods, we mult diſtinguiſh, whether 2 
the child bee man or woman. Abo ye cannot 
make his Teftament before hee haue accompli- 
ſhed theage of 14+ yeares, nor a wench before 
Fn wr ſhe haue accompliſhed the age of 12.yeares <.In 
ſtir. quibus non eſt ſo much that if before thele forclaide yeares , 
ermillum. reſts. fac. they were of that ripeneile of witre, that chey 
fafacpot  Weredelreapaers, capable of deceite, or able to 
diſcerne betwixt good and*cuill, and'betwixc 
truth and falſhood; yet could they not make 
d DD.ind.L.quaz- any Teſtament, nor diſpoſe of their goods 9: or 
Ces eſt, ve aifie 14 *0© oye wereof tharſtrengrh, that he were a 
Graff. Theſaur.com. ſouldier, notwithſtanding thoſe great priuiled- 
0p.$.reltin. 9.29. ® ges which doe belong to fouldiers in making 
COT -v55 of their Teſtaments:' yer could not hee make 
his Teftamenr, before he had accompliſhed his 
e L.vlt.C.deteftom. age Of 14,yeares ©, Neither can a boye before he 
mil, Graff, & Viuius. hae accompliſhed 14. yeares of age, nor a 
_ upra, rercrentes wench before ſhee haue accompliſhed 12.make 
FlaſinL.G fraerqui 2 Teſtament ad pics cauſa5*:Neither t is the teſta- , 
reſta, fac. poſi. C. 2t- ent good, made by the boye or wench before 
Ep com” i -fard ages, although the ſame ſhould bee 


muni calculo copro- 
barur. Jul. Clar $.te- me by the auctority or conſent of the Tutor? 
_— 1 W_— ither doth f che Teſtament become good, b- : 
g Iaſind.L.fifrater, ing made in their minorities reſpe@iuely afos- 


C.quiteſta.fac.paſl. {a;de, albcitthey ſhould afterwardes attaineo , 
Y  OOY their ſeucrall ages, whercin they mighe m&e 
uibus non eſt per- their Teſtaments Þ. 


miſ.reſta.fac. L. fi fali- : fer the ace of 14. } 
uſ familizs ff, qui te- Howbeit [ a boy C Alte h 5 4 Y caſts, 5 


a Star H.8.an.34-c.5 


Raac.poll and a wench after the ageot 12. yeares, may 


mak 


who may make a Teſlament or not. 39 
make a Teſtament and diſpoſe of their goods 
and cattelsi, and that not onely without the 
auctoritie or conſent of their Curator or gar- 
dian *, bur alſo withoutthe auRoririe and con- 
ſent of the father, if he or ſhee haueany goods 

7 ofhis or her ownel. Or if + he or ſhe haueattai- 
nedto the aſt day of 14 or 12. yeares,the Teſta- 
ment by him or her, in the very laſt day of theic 
ſcuerallages aforelaid,is as good and lawfulll, as 
if the ſame day were already then expired ®. 

$ Likewiſe f if after they hauc accompliſhed theſe 
yeares of 14. or 12. heor ſhee doeexprelly ap- 
prooue the Teſtament made in their minoritie, 
the ſame by this new will, and declaration is 
made ſtrong and effetuall ®, 


i d.L.qua ztate ff.de 
reſta, Perkins tir, de- 
uiſe..fol. 97. quamuis 
impreſſio fit vicioſa, 
vz.litera- oo apa 
nam qued: fic ſcribi- 
eur, 111), ans,ſcribi de+ 
buit x111),ans. 
& Iaf. inL. f frater, 
o teſta.fat.pofi,, C, 
Verum quidem eſt, 
wow ture ciuili filiuſ. 
amilias reſtari ne- 
quear ob illam parri- 
am,cui ſubjjcirur,po- 
reſtarem, Ar verdin 
Anglia ceſlar peram- 
pla hxc poteſtas & 
przrogariua, trac. de- 
repub.Angl lib.z3.c.7. 
& lic ceflante cauſa, 
ceflat effeus, 


m 4d.L.qua xtate.& ibi Bar. n. Panl.de caft.& alij in L.fi frater quiteſta.fac.poll.C... 


Of madde folkes andlunaticke perſons. 


1 CMadae and Lunatiche perſons cannot make s 
Teſtament,ana what is the reaſon. 
2 Whether the Teſtament made inthe time 


farour he good when the teſtator is come to himelfe.. 


3 ATefament may be made by 4 Lunaticke per- 
ſon,betwixt the fittes. 


4 Enuery oneis preſumed tobe of perfett minde- 


and mengorieguntill the contrary be prooued. . 


proome the ſame. 


flator was made before the making of the will, 


$8 continue. 


5 Hee that obiefteth inſamtie of minde muſt 
6 Whether it be ſufficient to prone that the Te- 
7 Whether he that is once made be preſumed ſo: 
8. Inſanity: 


- — & 2. 
hs <p np np pe en nn CO OC OOO 


Theſecond part. 
8 Inſanity of mind hard to be prooucd. 
9 witneſies muit yeeld a reaſon, tf they wil prooue 


a manto be madae. 
10. Arguments of madneſſe. - 
11 Whether a generall reafon ſuffice to prooue 


inſanitie of minae. 
12 Whether madue(ſe may be prooued by ſingu- 
lar witneſſes. 


13 Thoſe witneſſes are tobe preferred, which 
Aepoſe that the Teitator was of ſound mind. 

14 What if the Teflament be made by a luna- 
Ftcke perſon,and the time of the making vuknowne, 
whether ut the Teftament goodor ns ? 

15 What if it cannot be prooued that the Tefta- 
zor had quiet intermiſions: 

16 What if there be a mixture of wiſe things 
end fooliſh in the Teſtament. 


9. 11. 
4 $.Preterea. Inftir, === Addec folkes 7 and Lunaticke PEt- I 
quitzueſnoa ell per- | ſons, during thetime of their furor 
miflum. L. furioſum, | k Mie " 
C. quiteſta. fac.poil; | or inſanitie of minde, cannot make 
L. nec codicillos C. a Teſtament, nor diſpoſe any thing 
of nt Fai. C.de by will 2, no not «4d pias cauſas Þ:; 
ſacroſanc.cccle.n 16, thefreaſon 1$ moſtforcible, becauſe they know 2 
Dec.ind.L.furiolum. 1, or. yhat they doe ©: for in making of Teſta- 
& hxc opinio com- : s : 
munirer c{t recepra, Ments,the integrity or perfe&neſſe of mindand 
Jul.Clar.$.ceſtt.9.5. nothealth of the body is requiſite d ; and there- 


ay xr upon aroſethat common clauſe, vſed in euery te- 
>21.inprin=  ſamentalmoſt, ſick i body,but of perfett mind & 
d L. ſenium. C.qui ,4--vory<. And ſo f ſtrong isthis impediment of 


reſta.fac.poſl, 
e Minfing.in d $.przterea Inſtit.quibus gon eft permiſ, quz ramen clauſula non eſt 


adco necelaria,vt ſemper obſeructur, : ie 
inſanitie 


who may make a Teflament or not. 40 


inſanitie of minde, thar if the Teſtator make his 

Teſtament after this furor have ouertaken him, 
and whiles as yetit doth poſkeſle his mind;albe- 

it the furor afterwards departing or ceaſing, the 
Teſtator recouer his former vnderſtanding:-yet 
doth notthe Teſtament made during his 7 bo 

fir,recouer any force or ſtrength therby f, How- Im 

4 be it} if theſe madde or lunaticke perſons haue —_ on. 
cleere or calme intermiſſions, then during the non ct permiſſum, 
time of ſuch their quietnefſe andfreedome of *<- 

minde, they may make their Teſtaments, ap- 

pointing Executors, & diſpoſing of their goods 

at their pleaſures-$.So that neither the furor go- g 4.L.furioſum, & 4:. 
ing before, nor following the making ofthe Te- Þ; Parerea-&DD 4b 
ſtament, doth hinder the ſame Teſtament: be- 

gunne and finiſhed in the meane timeÞ, Much Þ 4.Lodis.. 

more is that Teſtament good and auaileable-in 

law; notonely for goods and charttels, but alſo- 
for lands, tenements, and hereditaments, which 

was made by one of ſome memory, neueraffe- 

Red with any lunacie or any inſanitie of: minde, 

vitiilthe ſame were fully accompliſhed and fi- 

niſhed; for then albeir afterwards the Teſtator 
be ouertaken.and- oppreſled.with inſanity of 
mind, (which is a thing not rare a little before Be mes boy ti 
mens deaths)yer that ſubſequent diſability,doth porſe & Hemblings. 
not diſanull.rhe precedent Teſtament, or:laſt > .D.Cookevbi ſupr.. 


'111, bn th ME lib: vir. f, de iniuſt... 
will'; the rather becauſe: this: infirmity doth rape. Kienenall kia 


f d.L.furioſum.C.qui 


procced from the will and by the viſitation of nif dudum el. de e- 
God,then by any voluntary a ofthe party? J&.cxrr. 


And here note, that:jcucry perfon is preſa- {jp nee ode 


medto be of perfite minde and memorie, yn- Alciar. in trad. de. 


| | , przſump. regula }-. 
lefſe. the contrary. be proouedi. And A” OTIS 


þ | 


k Bar.in d.L.nec co- 
dicillos.Minſing.in d, 
S. prztcrea, Mantic. 
de-conicR.vlr. vol. li. 


2.tit.5. 


I L.fi adulterium. $. 


idcm ff.de adul 


m Vaſ.de ſuccefſ.pro- 


greſl.lib.r.$.j.vbi co- 
tra Socin. & Boer. 
ſentientes,quod alle- 
gans mentis ſanitate 
ecenctur candem pro- 
bare, non dubitat 
hanc opinionem in- 
dignam tantis viris 
olfloadee. Ego vero 
ſcarctiz Vaſquiy ſub- 
ſcribo,nifi conſter te- 
ſtatorem ante fuiſſe 


furioſum. vide Maſ-- 


car.de probac. concl. 
$24.n.10,11,12,13, 

n lmms prodeſt hu- 
iuſmodiclaufula,quo- 
ad probationis ad- 
miniculum a Notario 
ſcripra. Manric. de 
conieR.vit.yol.lib.z. 
tit-5.in fin, 

o Gloſl. inc. fin. de 
ſucceſ ab inreſtar.cx- 
er.Lanfranc.in c.quo- 
niam contra de pro- 
bac.extr, verb. teſtiii, 
depoſ.& eft commu- 
nis opinio per prz- 
poſ.in c. dile&us, de= 
fponſl.extr. 

p Mantic. de c6ieQ. 
vir. vol. lib. 2.tit. 5. 
Dec. in L. furwſum, 
C.Quitcſta.fac.pol, 
q Alciat. de przſup- 
reg.z.prxſump.s. 


- 


The ſecond part, 


if any perſon goe about to impugne or over- 
throw the Tcitament by reaſon of infanitic of 
minde, or want of memorie, hee muſt prooue 
that impediment, If it bee asked wherefore 
then is that vſuall clauſe (of perfect minde and 
memory) lo ducly obſerued in euery Teſta- 
ment, if he that doth preferre the will bee not 
charged with the proofe thereof? It may be an- 
{wered, thatthat which is notorious is-to be al- 
ledged not prooued!* And ſo this becing ac- 
compted notorious; (becauſe where the con- 
trarie appeareth not, the lawe preſumerh it) it 
necde not bee prooued®: and therefore 1 ſup- 
poſe, that clauſe to be more viuallthen necells 
ry,and yet not hurtfull n, 

Seeing then he whoſcintent is grounded vp= 
onthe madneſle and lunacie wes 4 prooue the 
ſame, itſhall not be amiſle, to ſet downe ſome 
obſeruations concerning the manner of proofe 
thereof. 

Firſt therefore it may be deliuered for a rule, 
that þ it is ſufficient for the partie which plea- 6 
deth the infanitic of the Teſtators minde, to 
rome that the Teſtator was beſide himſelfe |, 

efore the making of the Teſtament, although 
hee doe not proouc the Teſtators madnefle at 
thevery timeof che making of the Teſtament 9, 
the reaſon is: It beeing} prooued that the Teſta- 
tor was once madde,thelawe preſumeth himto 
continue ſtil} inthat caſe, vnleſſe the contrarie 
bee prooued?, Forlike as the lawe preſumerh 
cuery man to be an honeſt man, vnleſle the 
contraric be prooued%; and beeing PR_ 
then 


7 
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then he which is euill co be euill ſtill”: So con+ £ ©feme!.malus, 4s 


cerning furor ; the lawe preſumeth euery man reg.ivr.s, 


| , Ff Panor. 1s, And 
to haue the vſe of reaſon and vnderſtanding —_— 


vnleſſe the contrary be prooued, which becing &us de ſuccefl. abin- 


. irq} [eſtar, ext. quorii op, 
prooucd accordingly, then hee is preſumed in ES 


law to continue ſtill void of the vſe of reaſon & monijs probar. MaC- 


vnderſtanding {, vnleſſe the Teftator were be- card.de probac.verb. 


. fl g fi . { : g : 
fides hinlſelfe butfor afhorttime, and in ſome [724m concl. 825 


peculiar ations, and not continually for along « Bar.inL.z.de bon: 


_ poſT. inſan. & furioſ. 
ſp acc, as for a moneth Or MOre”'; or valeſſe the dclat. Mantic:de con« 


Teltator fell into ſome frenzie vpon ſomeacci- je&.yir.vol.lib.z.tir.s. 
dentall cauſe, which cauſe is afterwards taken n.7.verb.ſed ramen. 


a l | u Arc.inL.2,ﬀ, d 
away ®, or vnleſſeit bealong time incetheTe- ,.q" Coun inman. 


ſtator was aſlaulted with the maladie*, for in dcſponſ, & mfion. 2. 


- . Ppart.c.2.n.6, Mantic, 
theſe caſes the Teſtator is not preſumed to con oy npern an ty 


tinue in his formertfuror or frenzie ?. x Bald. & ali. in L. 
$ Anotherobſeruation is this, that it is a hard furioſum.C.quireſta. 


; ; fac.poſ.Couar.in.d.c. 
and difficult point, to prooue a man notte haue —_— hf ng 


the vſeor vnderſtanding of reaſon; andthere- y Paul.decaftr.in. d. 


Pn” ; _ L. furioſum.” & Maſ- 
9 fore þ it is notſufficient for the witneſſes to de. © 7 annoy —# 


poſe that the Teſtator was madde, or beſides his furioſus.concl.825. 
wittes, vnleſſe they render or yeeld a ſufficient = Bald.ind.L. furio- 

hich danabe! h ſum. Maſcard.tra&t.de 
reaſon *,to prooue this their depoſition, as that ,,,v.c ct fucioſus. 
they did ſeehim to do ſuchthings,or heard ſpeak concl.8:4.827. 


. . , a Paul.de caftc.ind, 
ſuch words, as a man hauing witte or reaſon; nf See and exper 


would not haue done or ſpoken * : namely, cif.z3.Mantic.decon- 


10} they did ſee him throwe ſtones againſt the RES 
o , ® . o 4 C 4 by 
windowes Þ, or didſce him vſually to ſpitre in <jS,, Mig tes. 


mens faces <, or being askeda queſtion they did przterea Inſtir. qui- 


ſcehimhiſſelike a gooſe,or barkelike a dogge 4, 2%5 391 cf permiſ- 
b Bald.in L.Diuus.ff.de offic.przfid.gl-f,& DD.in.L.fi cum dotem $. fin antem. Sol, 
matr,Adhibe micamſalis,vr per Mantic.d.tir.5.n.tz.& per Dec.conf11.448.c.Corn.con- 
 £.22,vol.4.Mantic. d.tic.5.n 12.Maſcard.de probac, concl. 826.n.29., d Maſcard, d. 

concl.8:8.n.28 Mantic,vbi ſup.&Corne.conſ.319, | 


or 
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or play ſuch other parts as mad-folkes vie to do. 

This or the Jlikereaſon (whereby the [udge may 

bee inducedto eſteeme the Teſtator nor to bee 

ſound of mind,) ought the witneſles to yeeld,al- 

though they benor interrogated of the cauſe of 

© Paulde caftr.ind. theirknowledge ©. Andſome t there be which ;x 

- ogy mop re hold this for a ſufficient reaſon-in this caſe,if the 

wbiſupr. Boer. deciſ. witnefles doſay,l know he was madde, for | did »» 

23.0. 4. Maſcard. 0c 1 « him madde, although he doenot expreſſe a- 
probac.concl.$27.0.4 - : oiar at whonbitick enadnels . 

y particular a@t whereby ſuch madneſle may be 

f Arc.in L.vlc.s. vic. colle&ted*, Furthermore this furor or madnes, x2 

| I. may be prouedby fingular wicneſle 8, ſothat 

tic.d.tic.5.lib.2.n-16. the witneſſes be not{ingular intime (for if one 

g Gabr. liv. r- co9+ witneſle depoſe of the madnes ofthe Teſtator at 

pv pg "poſt a- ©nc time,andan other witneſſe of his madneſſe 

Jex-Pariſ.Dec.& alios at an other time,this doth nor ſufficiently proue 

q nominatos. _ thatthe Teſtator was maddeÞ:; ) Burwhen the 

Quod procedir,fi- * , Se" 

ue agarurde probati- Witneſſes agreeing in time,one depoſeth of one 

oac furorisin ſpecie, gnadde pranke, an other witneſſe of an other 

\n9: Dr [Senere- nt; madde aft at the ſame time, theſe prooue that 

£ia atus.Ruin.conſil, the Teſtator was then madde, thoughthey doe 

67.101. 1 Maſcard-©® not both depole of oneand the ſame mad a&i. 

© '* If ſome witneſſes doe depoſe that rhe Teſta- x q 


n.g. | 
: Maſcard.poſt Ruin. tor was of perfe&t mind & memory, andothers 
& = 2 TORO depoſe the contrary; their teſtimony is to bee 


concl.cit.de teſtibus, preferred, Which depolſec that he was of ſound 


concl. 4.n. 19.vbiad zemorie, aſwell forrhat their teſtimony ten= 
hunc finem citar. Ial. 


Corne, Socin. Dec. dethto the fauour &validitie of the Teſtament, 


rn ng as forthattheſameis more agreeableto the diſ- 
a . . > 
Tcond327.nts,  PRitionofnature®, foreuery manis acreature 


1 Simo de Prztis, de reaſonable. 


 *— ii uns The laſt obſeruation is this, if a Lunaticke , 


& Jdiivibid.n.z#, Pcr0n, or one that is beſides himſelfe at ſome 
£1cs 
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times but not continually,make his Teſtament: 
and it is notknowne, whether the ſame were 
made whiles he was of ſound minde and me- 
mory,orno:then incaſe the Teſtament be ſo 
conceiued,as therby no argument offrenſic or 
folly can be gathered, itis to be preſumed that 
the ſame was made during the time of his calm 
' and clecre intermiſſions :and ſo the Teſtament 
ſhail be adiudged ſor a good Teſtament ®, Yea 

x5 falhoughircannorbe proued, that the Teſta- 

2 tor vſerh to haue any clecre and quiet intermil- 
ſions at all, yet neuertheles I ſuppoſe, thatif the 

Teſtament bee wiſely and orderly framed, the 

fame ought to be accepted for a lawfull Teſta 
mcnt®.Butifinthe Teſtament there be mixture 

of wiſedome and folly,itis to be preſumed that 

the ſame was1 ring the Teſtators fren- 

fie?; inſo mich that if there be but one word 

ſoundingto folly, itis preſumed thatthe Teſta- 

ot of found minde and memory when 
ade the ſame. And therefore in this caſe is 


n Michael Graſ.The- . 
ſaur.com, op.$.teſtm. 
q. 21. vbi atteftatur 
hanc. opin, efſe.com, 
Vaſq. de fuccefl; pro- 
greſf.].r.6.j.n. go. Vi- 
vius, com, op. verb. 
reſtm. 

o Hanc opinionem 
commnniter recepti 
efle contra Abb. & a» 
lios, referr ide Graff, 
d.q.21.n. 4. dem Po- 
cr.q. 23. N. 88, yeriore 
etiam & magis com, 
affirmarJoſephLudo. 
decii.r. n. 13, Quini- 
mo ne ab hac opinio« 
ne recedas , monet 
Graf. bi ſup, Hippol; 
Marſilfing.380.in fin, 


p Bald, & Angel. in 
.furioſum.C, qui te= 


ſta.fac . poll. 


the TeRament voyd 4, vnleſle that it may be 9 IdemAngelin ead. 


; proued,that there was intermiſſion of furdr the 


Of Idiots. 


1 What perſon is deemed an Idiot. 
2 An Idiot cannot make a Teſtament. 
3 He that is of a meane capacitie, or indiffe- 
rent betwixt a wiſe man and a fo 
Hament. | 
4 though a man bee not an [djote, yet if hee be 
H 


fo 


ole nay moke a Te 
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ſovery ſrmple,that there is but ſmall odds betwixt 
him anda a«turall foole :ſuch a perſon cannot make 
a Teitament. 

5 What if an Idiote ſhould make his Teſlament 
wiſely and reaſonably tathe ſhew, whether were that 
Teitament m or not * | 

6 CApleaſant ieit of awery foole , which gaue 4 
very wiſe ſentence. 

7 Another ieit of a fooliſh Magiitrate.. 

8 Lraturall foole dath wat underſiand what 
he ſaith,although he ſeeme to ſpeake wiſely. 
| 8 4 fooles Teſtament wiſely conceined is ſome 
thmes good in law.. 


2. iiij. 
a N Idiote ®,or anatural foole is jhe; x 
ſ:illicerars plerun: WY} [EO VP who notwithſtanding he be otlaw- 
que fignificat. —@ ©5K full age,yethe is ſo witleſle, that he 
b Fitzh.Na.Bre.dei- "See cannot number to twenty,nor can. 
diota inquirendo. | , b 53K; TY” 
tell what age he is of ®, norknoweth wha is his. 


C Quid ?eſtne ſtatim | 
faru? quiſquis n6 po- farher,or mother,nor is able to anſwere to any 


reſt d ſtrare pa- - . : # | 
To Abſr, ny - ſuch cafe queſtion. Whereby ir may plainly ap- 


cedam film illime- peare, that he hath notreaſon to diſcerne what- 
ricoſagacem dich ſu- ; 1, hjs profite or damage,though it be notori- 


um qui nouit patrem: 
ce'te fi concluderem OUS,NOT 15 apt to be informed or inftruted by 


rckquos omnes eſſe any otherd. Sucht an Idiote cannot make any 2. 


Faryos,vercor, nc cx- þ- : , 
clud<r-m paucos No- Teſtament,nor may diſpoſe cither of his lands < 


ran cſt, quod ceeinit or goodsf, Butt if a man be of a meane ynder- , 
de Telzmacho, inſig- | ” 3+ 
nisHomer?.Ex illo narum mater me dicit: At ifſe, Neſcio, Nam certum quispoſſit ſcire paren= 
,,tem? Quod igirur ſcriprum'rcliquir.Firzherb, Que tiel perſen ſerra dur ſor & ide- 

,, 0re,que ne ſcier dire que fuiz ſoa pere ou mere, &c, ita exaudicndum eft , frneſciar - 
reſpondere,quis appellatur ip'us parer., d Firzh.vbiſup. e Star H.8.an,34.c.5.. 
F Sichard.in Rub.qui teſta, fac. pail,C.n.16,Simo de Prer.de interp, vi, vol.lb.z.dub. 


1.fol.q. 4 . 
p {ran ng 8 


2 Idiota apudCicero- 
nem & alios, indoQii, 
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franding (neyther of the wiſe ſort nor ofthe . 
fooliſh)bur indifferent,as it were betwixt a wiſe 
man & a foole, yea though he rarher incline ro | 
the fooliſh {ort,ſo that for his dull capacity hee : 
might worthily be termed Groſſum caput , a dul- | 
pare oradunſe,ſuch an one is not prohibited to | 
make a Teftaments: vnleſle he bee yet more ; _— as mage 
fooliſh,and ſo very ſimple and fortiſh, that hee nba on 
may cafily be made to belecue things incredi- non eſt permill.&c. 
ble or impoſlible,as that an Aſle can flie,or that 
in olde time trees did walke, Beaſts and Birds 
could ſpeake,as it is in «£/ops fables: for he that 
is ſo fooliſh,cannot make aTeſtamentÞ, becauſe 1, 5jimo de Prexis.de 
he hath not ſo much witas a childe of ten or e- interp. vir. vol. lib. 3. 
leuen yeares olde, whois therfore inteſtable(as ®Þ1-014-2-27e 
the text witnefleth namely, for want of iudge- 
ment i, I doe reade that it one haue ſo much i Textiind.s. prere- 
vnderſtanding, as hee can meaſure a yard of **21nflir. quitus non 
cloth,orrightly name the dayes in the weeke, © POO 
or beget achilde, ſonne or daughter; hee that 
can ſo doe, ſhall notbe accounted an Ideotor 
natnrall foole,by the laws of the Realm 3:which , +... £1. vc, 
concluſion if itbe true , roauoyde ſome effes jdeor. Stamford. De 
preiudiciallro the party #, yet nenertheleſſe yn- pravogaturegis <9. 
tele hehaue ſome more vnderſtanding, name- 4,4; gin. Fl 
Iy to conceiue , what is the nature of a Teſta- 
ment or laſt will, being well informed thereof, 
andthe matter plainely deliuered,I do not hold 
him being deſtitute of ſuch vnderſtanding,fit to 
make a will 5,although peraduenture he cquld part. 

- in princ, & in prima 
meaſurea yard of cloth, or rightly name the ,.*;5.:'.4.D.Cook, 
dayes inthe weeke,or beget a child : for the ma- lib.6. in caſa Pauler. 


oy *2 3” le Marques de Win- 
kingof a will, is an a@ requiring a greater mea- ;,--r | 
2 ure ; 


5 Supr.cad.part.$.3, 
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ſure ofvnderſtanding, then to bee able to per: 
forme any of theſe former actions andeſpecial- 
6 L2.&L.a.r.teſta- ly the laſt ofthe three ©, being an ae procee- 
ment de eſta, f Lia, hes rather from inſtin& of nature then from 
| A Cod. DD.b 13s capacity ofreaſon, and which brute beaſts, nor 
7 Comunc aut& ani- Capable of reaſon can performe efteQually 7. 
mantiumomniumeſt  R1e+ wharifan Idiot or naturall foole ſhould 5 
coiunttionis apperit . x 
8c. Cic. Lib. r.Offic, Make his Teſtament ſo well and wiſely(in appa- 
{ # TAR rance)thatthe ſame may ſeeme rather to bee 
in Senatu Romano Made by areaſonable man, then by one voyde 
comemorantIo.And, of diſcretion? Whether is-this Teſtament good 
& And Barba. cum 3- jn [aw,or no? Surely ſome haue beene- ofthis 0- 
lijs. inc. ad nramde _._. 
+ 4% Wig peiny pinion,that ſuch a Teſtament is good andauail- 
1 Gloſl, ind.c.ntam. able in law, becauſe Almighty God doth 
- expe 1c. ſometimes ſo illuminate the mindes of thefoo- 
nfam. Hiero, Franc. liſh, that for that prefentin that caſe, theyare 
in L furiofi.de regyur not much inferiour to the wiſe-l, And to-this 6 
f.Boer,deciſ.23.n.58., 4 ; A 
Mantic,de c6ie. vir, Purpoſe diuers credible writers doe remember 
yol.l.z.rit..n.8:Cor- a merryaccident,which( if they ſay truely )was 
+. =%agihy Tefia- ;,o fable,butan vndoubted fa&", andthis it is. 
Ac Paris one morning a hungry poore man 
begging his almes from doore to doore, didat 
the Iaſt eſpic very good cheere at a Cookes 
houſe; whereat by and by his teeth beganne to 
water,and the ſpurre of his emptic and eager 
ſtomacke pricking him forwards , hee made as 
much haſt towards the place as his feeble feete 
would giue him leaue :where he was no ſooner 
come, but the pleaſant ſme!l,partly ofthe meat, 
partly of the ſaucedid catch ſuch ſure holde of 
,, the poore mans noſe, that/ as if hee had beene 
,, faſtholden withapaire of pinſers ) hee had no 
,, power topaſle from thence, vntill hee. had(to 


ſtay: 


4 


of ww 1 
_ 
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ſtay the furie of his raging appetite) caten a 
peece of bread , which hce had of charity got- 
ten in another place. -In the cating whereof, 
his ſenſe was ſo delighted with the freſhſmell 
of the Cookes cates, thatalbeithedid not lay 
his lippes to any morſell thereof: yetinthe end 
his ſtomacke was ſo well ſatisfied with the one- 
ly ſmell thereof, that heplainely acknowledged 
himſelfe thereby to haue gotten as good a 
breakefaſt,as if he had indeede there eaten his 


| belly full ofthe beſt cheere. Which when the 


Cooke had heard,being an egregious wrangler 
andan impudent companion, what doth hee 
but all haſtily ſteppes.forth to the poore fel- 
low, layes faſt hand vpon him, andin ahote 
cholericke moods bids him pay for his breake- 
faſt. The honeſt poore man halfe amazed at 
this ſtrange demaund, wiſt not well what to 
fay: but the Cooke was fo much the more fierce 
and earneſt, by how much hee perceiued the 
ood man to be abaſhedart his boldneſſe; and 
=o ſo cunningly cloke the matter, thatin the 
end the poore man was contented to referre 
the deciding of the controuerſie to whatſoeuer 
perſon ſhould next paſſe by that way,and with- 
out any more adoe, to abide his 1udgement. 

Which thing was nq ſooner concluded, but b 
and by commeth vnto the place,a very naturall 
foole, and ſuch an notorious Idiote, as in all 
Paris his like wasnot to be found. All the bet- 
ter for me, thought, the Cooke, for more he 
doubted the ſentence of a wiſe man then ofa 
toole. Well fir,to this foreſaid Iudge they re- 
| H 3 hearled 
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hearſed the whole fa&,the Cooke cruelly com- 
layning,and the other patiently confeſling as 
4 2m A great multitude of people were ga. 
thered aboutthem, no leſle deſirous to know 
what would follow, then wondering at that 
which had gone before. To conclude, this na- 
turall percetuing what money the Cooke ex- 
acted, cauſed thepoore man to pur ſo much 
money betwixt two Baſons, and to ſhake it v 
and downe in the Cookes hearing , which 
done hedid arbitrate and awarde , that as the 
pooreman was ſatisfied with the onely ſmell 
of the Cookes meate, ſo the Cooke ſhould be 
recompenced with the only noyſe of the poore 
mans money. VWhich indgement was ſo com- 
mended,that who ſo heard the fame, thought, 
if Cato or Salomon had beene thereto decide the 
Controuerlie , they could not haue giuen a 
more indifferent or tuſt ſentence. 
Thelike | caſe is reported to haue happe- 
ned at Bonor/a® : Therea certain couetous man 
loſt his purſe, wich 21, Ducats in it , which 


when hee could not recouer with diligent 
- ſearch, he fared like a madde man, and in the 


end was ready to have hanged himſelfe for 
ſorrow. An other honeſt man hauing found 
ſuch a purſe, mooued with compaſſion, came 
and deliuered the ſame to this couetous per- 
ſon,who neuer thanking the bringper, tell forth- 
with to telling of the money, and finding bur 
20, Ducates therein, with grear greedinefſe he 
exacted the odde Ducate : which becauſe the 
finder denied, hee i: brought before the Magi- 

ſtrace, 
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ſtrate,a man of yery great wealth, but of very ,, 

little wit (butfuch Magiſtrates are many times ,, 

eleted,where the matter lieth in the mouthes ,, 

of the multitude. The one party ſweareth, ,, 

that there were 21, Ducats in the purſe which ,, 

heloſt. The other party ſweareth, that there , 

were but 20. Ducats in the purſe, which hee ,, 

found, The Magiſtrate,although a foole, gi- » 

ueth no fooliſhſentence, for hee pronounced 3, 

that the purſe which was found , was not that ,, 

purſe which was loſt,and therefore condemned ,, 

the couctous perſonto reſtore the 20. Ducats , 

to the other party. M 

By theſ: reaſons and examples therefore ic 

ws be reaſonably inferred, thatif a foole doe 

make a wiſeand reaſonable Teſtament,rheſame 
"ought to be allowedas lawtfull. 

Neuerthelefſethis is the truer opinion, that 

ſuch a Teſtament is not good inlaw 9, the rea- 0 1a.&Decinl. fu- 
ſon is,becauſe a Teſtament is anaG to bee per- m— qui teſta, fac. 
g formed with diſcretion and iudgement?.Butfa }'$,, rrim.parr'g'3 
naturall foole by the generall preſumption of verb.Sencen. 


q Dec.ind. L.furio- 
law, doth not vnderſtand what he ſpeaketh, 3 = avidin 


though he ſeeme to ſpeake reaſonably 4 , no podilim.3. 

more thendid Bzlaams Afler,when he reaſoned * pn” 28, 

with his Maſter , or doth a Parrat , ſpeaking ro ** Tenn 

_ the | m__—_— although Almighty God - Remgns FT . 52, 
do ſometimes ſo illuminate the mindes of _ bay i” 

naturallfooles and idiots, that they doe we 


perceiue and vnderſtand what they ſpeake : yet pr EG 


becauſe this thing happeneth bur very ſeldome, &iaL., mn negotijs de 


the law doth not preſume theſame by occaſion *<g:iur. #. Mantic.de 
conic&,vlt, vol, I, 2.C, 


5.n.t1, 


of wordes onely f, And therefore vnleſle fur- 
.H 4 ther 


—— — 
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ther proofe be made thereof by other circum< 
ſtances, the law doth not approue ſuch Teſta- 


ments. 
lata . Indeedeif it may appeare by ſufficient con- 9 
tijs,& in Hicro. Frac, 1eures,that they had the vie of reaſon or vn- 
io d.L.furiof. dereg. derſtanding, atſuch time as they did make their 
iur. fMantic.de c0n- Tf ments,then doth the former opinion take 


jc&. vIr.vol.lib.z.c 15. 6 
Hyppol. de Mar). place , that ſuch Teſtaments are good in 


Sing-380.1n fig, aw C_- 


Ofolde men. 


IT Aze alone doth neuer deprige 4 man of the þ0- 


wer of making a Teflament. 

2 He that by extreame olde age is become a childe 
in his underitanding ,cannot make a Teſtament. 

3 Hethat hath loſt his memory , cannot make 4 


Teſtament. 


6. v. 


9 Lbeit f olde age alone doth not; 
WDBg depriue a man of authority and 
xAbE@ power of making a Teſtament®, 
ade) WL (fora man may freely make his 
5". Teſtament how old ſoeuer he be; 
for itis not the integrity of the body,but of the 

b d.L.ſenjum, minde that is requiſite in TeſtamentsÞ :)yett if, 
amaninhis oldeage, do becomea very childe 
c Simo de Prztis.de apaine in his vnderſtanding © , {which thing 

intcr.vir,vo!,1.z, dub. Re h h di 'r b . . 

97 1: peg oth happen to diuers perſons , being as it 
were worne away with extreame age, and de- 


priucd notonely of the vic of reaſon, but of 
| =» 


a L.ſenium.C.qui te- 
Na fac.poll. 


Who may make a Teflament or not. 46 


ſenſe alſo almoſt :) fuch aperſon can no more 
make a Teſtament, then a child 4. & Hikbois 

Soitis,f if a man,either by reaſon of age,or 
J ſome other infirmitic,become lo forgetfull,thar 
he hath forgotten his own.name ©,(which thing < x6 c.qeverea, 
alſo hath happened to diuers wiſe and learned lat. 
men, becauſe for any a@ which is to bee per- 
formed with diſcretion, he is no morefit then , ,, ,, . | 

| » ys | . in d, L. fin,. 

afoole oran idiotef, of whom wee haue ſpo- Manic. de coniett. 
ken already. vit.yol.L2.tit,15.0.16: 


Of him that is drunke. 


1 Whether he that i drunke may make 4.Te-- 
Wament.. 


& vþ- 


ey Ecf thatis ouercome with drinke,, 
b Feats (I during the time of his drunken- 
5 ER (5 Ne5,is comparedto a madde man, 
P WK ( and thereforcifhemake his Teſta- 

ed metar thattime,it is void in Law®; a Vaſq. de ſuccefN.. 
whichis to be vnderſtood when hee is ſo exceſs ©*2-1Þ.3.5.13- re- 
ſiuely drunke, that he is vtterly depriued of the Px de lader, wht. 
vic.of reaſon and vnderſtanding,Otherwiſe,ifhe vol.lib.2.dub.r.foluc.. 
be notcleane ſpent, albeit his vnderſtanding be- Giles Vaſq. & Sie- 
obſcured,andhis memory troubled, yet may he mo de Preis. vbiſu-- 


make his Teſtament being in that caſe Þ.. - pra. 


Of ſlaues andvillaines, 


1 Of all men the ſlaue is in greateſt (ubiettion.. 
z What aſlaue. 


TJ 4: 


Theſecond part. 
3 Aſlaue hath neither lanas nor goods, for both 
are his lords. 
4 Whether the children of bond-parents,be ſub- 
rect to ſeruitude. 

5 By the Ciuill Law the childs freegf the mo- 
ther be free, notwithſtanding the bondage of the 

ather. 
f 6 By the lawes of this Realme the childs free- 
borne whoſe father ts free, though the mother be « 
bond-woman. | F 

7 No baſtard i borne a ſlaue;though the father 
be a bond-man. 

$ CAbond-man cannot make a Teſtament, 

9 Of the difference betwixt a bond-ſlaue and a 
UVillarne. | 

10 A villaine, like unto him which is called in 
the Cinill Law,Aſcriptitius Glebz, | 

11 Whether avillaine may make « Teftament. 

12 The Lord may take from his villaine, what- 

bearer he hath,life excepted. 

13 The Teitament of the villaine ts not void,but 
votdable. Rt: 

14 Sometimes the Lord cannot make voide the 
Teſtament of his villaine. 

15 The Prince may at any time make voide the 
alienation or gift of his villaine, . and conſequently 
his Teſtament. 

16 What manner villaines be here ment? 

17 A villaine Execator may make a Te#a- 
ment. 

18 4 willaine Executor may maintaine action 
azainſt his Lord. w 

19 The reaſon of the former concluſion _ 

( 0+ Vije 
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i 0. Vij. J 


- F allf menwhich be deſtitute of a s. Servitus. 1nflir, 


libertie or freedome, the (laue & ire perionarum, 
Er dicitur latine ſer- 


SO OAN, Tat Jo. 
c <'» 5 \ 1S1f greateſt {ubietion; for a 1 uus; non a ſeruiendo, 


{laue 1s that perſon which is in {da ſcruando:prop- 
rerea quod ſeruandi 


alſo are infected with the Leprofic of his fathers 2 ſcruando nomen 


murtuarunt ſerui, $, 
bondage d. ſerui autem:Infirt, de 


3 And although by t the Ciuill Law the wife iure pr 
becing a free-woman, the childrenare likewiſe rat rags _ 


free, Oni partus [equitur ventrem®; inlo much alie.iur. 


that if the mother be free, cither at the concep- Ma mon 


tion or at the birth of the chi'd,or in the meane q Braton. delegib: 
time,by the ſame Cuill Law that childſhall be &conſn.Ang.lib.r.c. 
free, notwichſtanding the bondage of the fa- g1,."? a grounds. 
6 therf: Yetittis otherwiſe by the lawes of the « $.ſed etſi, Inflix.de 
Realne, for the childdorh follow the ſtate and 7714 6 
condition of the father, and therefore in Eng- os 
land the father being a bond-man,the child ſhall 

be in bondage , without diſtintion whether 

the mother be bond orfrees: Sorthart the child g Brafon. de legib, 
bee begotten or borne in lawfull matrimony, &<2n%Ang.lib.1.c.6, 
7 But a baſtard ſhall not be bound though the 


father were a bond-ſlauch, becauſe the Law Þ Bratton, vbi ſupr.. 


doth not acknowledg eany father in this caſe, —— grounds.f.. 


. for 
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| Calphereft pope- for by the Lawa baſtard is ſometimes called, 
Jus,pater eſt Gbi nul- files mull: the ſonne of no man:;ſometimes þ- 


gs 91 amet *- linswalgi,the ſonne of every mani, But howſo- 
habet ipſe parrem, eter the Ciuill Law & thelawes of this Realme 


gallyn $-pcn.Infi.de differ in this, whether the bondage of the fa- 
k Lfib.de peric.hx. ther Or of the mother , doe make the childe 
red.L.ſeruus.Comh. - bond: Yetin | this they doe agree, thata bond-$ 
de ſuccel.C.Vaſq.de 112n cannot makea Teſtament, 


ſucceſl.progrefi.lib.r. oy 
6.) ths ampl. A villainef howſocuer he may ſceme like vn-g 


banc propoktionem to aflaue, yet his bondage is not ſo great 3 for 


at. 
by "Gltedn nobis Inſt, whatſoeuer a bond-ſlaue getteth, by and by it 
per quasperſonas. iS his his Lords; albeit ignorant and vowilling], 
m Eod. $. Item ibi, lv inreſpe&t of | "1,..Htes 

not onely in reſpe& of property, but alſo inre- 


non ſolum. 
ads de Grotr. -_ of pofleſhon: for whatſoeve a bond-ſlaue 


ape abide. oth poſſeſle, hce doth allo poſſeſle ir for his 
Scud.lib.2c.43,  LOId®, But itis not ſo with avillaine, for the 
o Do&,&Stud.d.c. Lord hathno title to the goods of his villaine 


.Jib.z. . 
by Aſcripritius ci... before ſeaſin; nor any title to his landes be- 


z,idcR, adſcriprus fore entric: nor any title to any rent,reuerſion, 
prnpory Gedey- Le: common, or the aduowſcment of a Church, 
g Quemadmodum e- belonging to the villaine, but by claime®. And 
nim Aſcripritius vers ſo the villaine in the meane time hath perfect 


ſeruus n6 cſt, led ſer- ! _— CEOS 
vil Im macuts] PIOPErty therein 9. And therefore+avillaine is 


aſperfus. Bald. in L. morelike vnto him, which inthe Ciuill Law is 
cum precum. C.del. called 4ſcriptitives GlebeP,(that is to ſay,one that 


cauſa; & ficut qui a- . : | 
#-ribicur glebz, ſeu 15 aſcribed or aſſignedto a ground or farme, for 


pendis perperus co- the perpertuall tilling or manuring thereof4, ) 


endo,nunquam inde | 
recedere debet: vel fi then to aſlaue, 


aufugiar ad antiquos If you Will f vnderſtand whether a villaine,, 


enates, nempe vbi : : 
29 cſt,redire com- m_ make his Teſtament Or not: WE muſt} note I2 
pellitur.L.omnes de Agricul.cenfir.].11.C.Eodem prorſus modo iſti,quos 'illeines ap= 


pellat yulgus, Jicernon ſunt proprie ſerui; perperuz ramen pixdi) culcurz aſtringun- 

gur,nunquam inde recefſſuriinuito velignorante domino.Quod hi aufugiunt,concedi- 
, > b 2, 

eur ſtatin Breue, quod dicitur De uatiuo habendo.Fuzh.Nar.Bre, 


that 


IQ : 


II 
I'2 
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that wharſocuer villaines haue of their owne , 
bee it lands or goodes, the Lord may by en- 
trie or ſeaſing take and enjoy the ſame as his 
owne=, onely he may not {lay or maime his vil- r Brooke Abridg:tit, 


13 lainef. And thereforef if thevillaine make any Vilenage. Perkins. 


, it.G .fol.6. Li- 
deniſe of lands or goods, the Lord may-before Gs oh 


the approbation of the will, or apprehenfion of Termes of law, verb. 
thegoods by the Executor,enter to thoſelands 7am 
and ſeaſe thoſe goods or ſome parcell thereof,in len. : 
the name of the whole;and by that meanes make 
yoidthe gift or deuiſe of thevillaine * The will © Po&&Std.lib.a.,. 
is alſo void,though the Lorddo-not really ſcaſe **3* 

any goods ofhis villaine,incaſe he did claime the 

villaine- in his life time, and by words onely did 

ſcaſe his goods; for then. the Executor ſhall not 

hauethem but the Lord of the villaine ».. u Brooke.cic.villein, 


x4 Butifftthewillbe prooued beforethe Ordi. 2-59. 


narie, and by him approoued; andthe Execu- 
tors (by vertue of the ſamewill or deuiſe) * 
ioy or repens the ſame lands or goods, AE- 
cordingly, then ſuppoſe the Lord may not en- 
ter, to ſuch lands.or ſeazerhoſe goods, no en- 
trie, ſeazing,orclaime becing made before *:for x Brooke codemrir.. 
ifavillaine purchaſe lands,and alieneth the ſame 773-20R. & Stud, 


6 ib.z.c.43.Adde quod: 
to another;before his Lordenter;then the Lord Aſcripaicine porefite- 


 maynotenter afterwards, bur it ſhall be impu- 7. facere.Spec, de 


ted to his ownefollie, that hee entred not when CEE 00 = 


the lands was in the villaines hands Y.. And ſo-it tutum.verb. Aſcripri- 
is of other goods,which if the villaine ſel or giue — 
to another beforethe lord doe ſeaze them, the 4-6 
ſale or giftis good, and the Lord cannot after- Sm tit, ville -- 


wards haue the ſame =. z Ibidem. 


15 Neuecrthelefle if the + Prince have any vil- 


laine,, 
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laine, which purchaſerh lands, and alieneth the 
ſame before the prince doe enter, yet may the 
prince at any time after enter vnto the lands 

2 Litleron. vbiſupr, to whom ſo euer the ſame do come ®. And like- 
wiſe if the princes villaineſel or giue any goods, - 
yet may the prince at any time after ſcaze thoſe 

b lbidem, goods 1n whoſe hands ſocuer they do remaine®; 
torthe you is not preiudiced by any courſe of 
time. And therefore I doe colle&, thar if the 
princes villaine ſhould by teſtament diſpoſe ci- 
ther lands or goods, the prince(notwithſtan- - 
ding the approbation of the ſame Teſtament, 
and execution thereof) might enter corhe lands 
and ſcazethe goods ſo deuiſed, or diſpoſed, in 

c Arg.icontratt. ad v1 ſe hands A euer the ſame were . 


Ir. vol. de quo Ol- 
Jen Topic, Legallo- = Notethart what I hauc here ſpoken of vil- 16 


eo 2 contraQ Jaines, is not to be vnderſtood of ſuch perſons - 


as onely hold lands in villenage, becing them- 
Aglues no bond-men but free /for divers perſons 
Hold by tenure in villenage, andyer bee no vil- 
4 Brooke. Lirete* Jaines themſelues 4, bur of ſuch as both hold by 
. gz ts . TE" 

Jenage. villenage and are villaines alfo : For theſe are 
| they whoſe Teſtaments or laſt wills are voida- 
ble, ſauing as before, where the will is prooucd, 
and the Executor or Legatafy poſleſſed of the 

things deuiſed: Andſauing wheref the villaine 17 
is Executorto another perſon; for beeing Exc- 
curor himſelfe he may appoint another Execu- 
tor, who ſhall haue thoſe goods which the vil- 
laine had as Executor, = not the Lord of the 

£ Brooke tit. ville yi[[ajne<. Forif the + villaine himſelfe were li-18 
_—  uing,the Lord could nor take from him ſuch 
goods, as he hath as Executor to another man, 


and 


Who may make a Teflament or not. 49 
and if hee did, his villaine might bring an a&ion 
againſt him for the ſame, and recouer boththe FT, 

19 goods and dammagest: the freaſon is, becauſe hoes d.tit.ville- 
that whichthe villaine hath as executor,he hath g Z$carurum.$.nut- 
itnotto.his ownevlſe 8; but is to be imployed in fs d rtefta. lib. 3, 
the behalfe of the Teſtator,as to thepaiment of CEA - 

his debts and Legacies, and to other godly vies: s.j. ; 

as appeareth more at large in the office of an i — S. j.S+ 

Exccutor þ, | 7 9 


Of Captiues and Priſoners. 


1 ACaptine during his captiuitic, canyot make 
4 Teſlament. 
2 If the Captive eſcape, whether the Teftament: 
wade during his captiuttie be good? | 
3 what if the Tettament were made before hee 
were captine. | 
4 What if the Teftator be taken captine by ſome: 
Pirate, Turke, Infidellor, Chriſtian, when warre is 
not proclaimed. 
5 Whether he may make a Teftament which is 
condemwed to per petuallpriſon. - " 
6- What if the Teſtator be impriſoned far debt. 
7 þ. viij.. 
i922 Ec | that istaken captive by the e- 
lA nemy, during his captivity,cannot 
' make a Teſtament®: Inſo'much a L. cius-qui apud: 
7 that fit afterwards he doe eſcape, boſtes dereſta, 
. - yet the Teſtament made whiles 
3 he was with the enemie, is voidÞ, Bur iff his Te: b EadL.cius.. 
PC ſtamene. 


18 
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ſtament were made before his captiuiticz then 
« Lraio. Edecap. UCC Dis elcape,the Teſtament is of like force, as 
5" Graff: Theſacr, if he had not becnecaptiue ©, Likewiſe ifthe Te- 
com. op. $. teſtth. q. ſtament Were made before hee were apprehen* 
«bac 1: ele ant; ded, andthe Teſtator die in capriuirie, yetis the 
probataw oſtendir»- Teſtament allowed, andthe Exccutor by force 
thereof, is to haucall his goods here within this 
| RealmeofEngland.as ifhe had died the day be- 
Fad Cornelia. fore his eaptiuitie d, Likewiſe f if any perſon be 
*] taken as captiue by any Pirate, Turke, Infidell,or 
Chriſtian, where warre is not proclaimed, hee 
e L. qui 2 1atroni- thatis ſo taken remainerh ſtill a free-man : and 
bus.ff.de reſta. therefore if he f makehis Teſtament whiles he is 5 
f + jo 'G —_— ſo detained,the Teſtament is good and lawfull ©, 
reſtm.cxe.Gr c | , 
Gaur.com.op.$.reſtt . If at lay-man bee condemned to perperuall pri- g 
ener ſon for ſome offence, it ſeemerh thathe cannot 
nun! non acquieſcir Make a Teſtamenef:bur iff any perſon beimpri- 7 
Clar.reft.q.23. ſoned for debt,ſuch impriſonment being ordai- 
S ealin - _ = > ned for ſafety not for puniſhment, hee is not 
| hib.n.F 6 _—_ mo _ make his Teſtaments ; {a- 
quicarcerem.. 11;np that the Teſtament is not when itis 
inqony cant. Md {A in his fauour, at whoſe _ Teſtator 


Ah - 
xic.de conieR.vit,vol, ma : : 
bb. 2,tit.7.n.2, is impriſoned, of incentro extort the ſame. 


Of a woman couert. 


1 A married woman cannot make her Teftt- 
ment of lands. 

2 Eſpecially not to her huuband, and wherefore. 

3 What if ſhee be not conftrained, but dath de- 
wiſe the ſame freely of her owne accord. 

4 What if the Teſtament bee made before mar- 


ria gee 


5 wha” 
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5 What if the Teſtament being made during 


1uriage; [he ouer-liue her husband. 

6 Certaine caſes wherein the deniſe of lands i 
good, notwithſlanding the couerture of the teſtatrix. 

7 CAwife cannot make her Teitament of goeas, 
without her hasband licenſe or conſent.  _ 

8 The reaſon wherfore the wife cannot make ber 
Teftament of goods , without the husbanas licenſe or 
conſent. | 

g Whether it be neceſſary that this licenſe or con- 
ſent ſhould goe before the making of the will , or con- 
cur,or may follow. 

10 whether , anawhen the hushand may reuoke 
the licenſe giuen to his wife. 

I1 Certaine caſes wherein the wife may make her 
Te#ament without her hushands con(ent. 

12 Whether an Empreſſe or a Queene may make 
4Teftament without the conſent of the Emperour or 
Kine, | 
S Of that which is due to the wife , wheresf the 
bucband wes near poſſeſſed, ſhe may make ber Tefta- 
ment without his conſent. | 

I4 4A woman contrattedin Matrimonie , if the 
mut tage be not ſolemwized, may make ber Teita- 
ment. 

I5 Awife being Executrix may make an Execu- 
tor to the former Teitator without her husbands 
conſent. | 

I6 The reaſon of the former poſition. 

17 Whether a wife being Executrix , may make 

her hushand Execntor in her place. 

18 A wife Executrix may not giue away the Te- 
#at0r5 goods by ver will. 

I Ig A 
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19 Awife both Executrix and Legatarie,cannot 
make a Teitament of that which ſhe did accept nat as 
Executrix,but 4s Legatary. 

20 The reaſon wherefore an Executor cannot 
d:ſpoſe the Teſtatcrs goods by Legacies. 

21 Fhe reaſon wherefore a wife Executrix and 
Legatary,may not make herTeſtament of that which 
ſhe did accept as Legatary. 

22 Whether ſhall the wife , which is both Execu- 
trix and Legetary,be deemed to haut acceptedof the 
Teitators goods as Executrix or Legatary. 

23 Whether the wife being licenſed to make her 
Teſtament, may make any moe wils but one. 


oe 1X, 


#9 Maricd | woman by the lawes Z 
& and Statutes-of this Realme, can 


> 2 not make her Teſtament of any 
7 follon CE; maftinors,lands, tencments or he- 
PSS G"y reditaments*, This concluſion 

is diuerſly enlarged: and firſt ſhefcannot deuiſe 2 
b Brook. Abridg.tit. the ſame to beriiebuad Þ, The equity of which 
PeR0.33-34 prohibition/if I may be ſo bold with the good 
fauour of our temporall Lawyers, to inſert the 
reaſon and confideration of the ciuilHlaw )is 
not obſcure. For if this gappe were left open, 
tew children ſhould ſucccede in the mothers 
c L.r,2,3.f,dedonac. inheritance<, But by huw much the husband 
anter vir. 1% were morecruell, andthe wife more timocous; 
he crafty ſhe credulous, by ſo- much the more 
were the lawfull heire in danger to be diſheri- 
tcd, and the cruell and deceitfull husband in 
| : p hope: 


a Start.H.8,an.34.c.5 
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f hope to bevnworthily enriched. and aduanced. 
5 Wherefore if the wite ſhould deuiſe any her 
mannors, landes, tenements or hereditaments, 
k or any part thereof to her husband : this deuiſe 
werevoyde, bccaule the {ame is preſumed to 
a haue beene made by the conſtraint of the huf- 
p band,or other ſiniſter meanes 4. Secondly, al- 
beit f it did appeare by due proofe, that the huf- 
3 wc” apts 
j- band did not conſtraine his wife thereuntos 
e but chat ſhe of her owne accord or free motion 
did make any ſuch deuiſe eyther to her huſ- 
F band, or to any other perſon by his conſent : 
yet is not the deuiſe good ©, as well becaulethe 
wordes of the Statute are generall / and where 
the Law doth notdiſtingutſh, there may not 
wediſtinguiſhf, ) as for diuers other reaſons 
ST grounded in the common lawes of this Realme. 
N 4 Thirdly, albcitt the Teſtament be made before 
y the mariage ; yet ſhe being inteſtable at the 
= time of her death,by reaſon het husbandis then 
N living,the Teſtament is voydes: for itisnecel- 
ſe 2 fary to the validity ofa Teſtament,thatthe Te- 
h ſtator haue ability to make aTeſtament,not on- 
d ly at the time ofthe making thereof, when the 
1C Teſtamentreceiueth his eflence,or being:butal- 
is {o at the time of the Teſtators death, when the 
n, | Teſtament receiueth his ſtrength and confirma- 
rs 5 tionÞ, Fourthly,albeitt the wife doe ouer-liuc 
1d the husband, yet the Teſtament made durin 
Ss the mariage is not good i : the reaſon. is oak 
re before, becauſe ſhe was inteſtable at the time of 
ri-  GSthewillmaking®.Burift the Teſtament being 
in made during the couerture, ſhe doe approue 


Pe: I 2 and 


d Brook,vbiſupr, 


e Ita ſzpius accepi a 
nonnull. hutus regn 
iuriſpericts,nonvulga» 
Tibus,quos iple vehm 
confulas. | 

f L.precio. ff. de pub- 


lic.in rem.a&tion, 


g ArgS. alioInſtiru. 
quib mod.tefta. infir. 
h d.$. alio. & $. non 
ramen. Inſticur. quib, 
mod.ceſta.infir.L.1.$. 
exigir.tf, dcbon. pol. 
ſecundumqtab.Porcus 
in $.in extrancis, \n- 


ftir.dc hzrcd. qual, & 


ia. 

i c. Non. firmatur de 
reg.iur,6, L. 1.5.1. de 
leg.3. 

k Arg.$.praeterea,In- 
Ni-.quib.non eſt per- 
mifl. refta. fac. verb. 
nec ad rem.Plowd. in 
caſ.inter Brer.& Rig- 
den.fol.344. 


The ſecond part. | 
andconfirme the ſame after the death of hex 


| L.r.s.j.de1eg.z.f, husband: in this caſe the deuiſe is good, by 
& ibi Paul.decaſtr.& reaſon of her new conſent, ornew declaration 


MY, 6.non ramen, & Of her wil ©. What if the Teſtament be made be- 


g.pen.verb.deniq;In- fore the mariage, and ſhe ouer-liue her huf- 
my gen .__.. band,whetherinthis caſeistheTeſtament good 
Bret. & Rigden.£343. OF NO? By the ciuilllaw it isof as greatforce as 
o raftos. delep & ifſhe had not beene maried at all ®: and fo] am 
CONUu,.Ang-ub.2.C.z20. ; LAN . 

ens ec informed that iris bythelaws ofthis Realme », 


34.&intic.rcſtamenr, Neuerthelefle I ſhall willingly referre thee to 
n.z1.Lindw, inc.ſtat. rhe [earned profeſſors thereof, Thus much of 


verb. propriorum de _ 
xeſta.ib.z prouincial, the deuiſe of lands. 


conſtcur, Canc, cui = Of f goods and cattels the wife cannot g 


pv neg hec duruw V- ake her Teſtament, without the licenſe or | 
p Hoc ip*o. $.n. 11. Conſent ofher husband 9, ( except in certaine 


cum ſcquen. caſes hereafter ſpecified P ) becauſetby the laws 


Trad.de rep. Ang, | 
13.c6.Dot.& Swi, andcuſtomes of this Realme, ſo ſooneas aman 
lib.1.c.7. andawoman bemaricd, all the goods and cat- 


ſ DoR.er Stud.l.r.c.7 . 4 
t Lad aned medrums, tels perſonal that the wite had at the time ofthe 


de reg.uur.&. cfil dc ſpouſals, or celebration of the mariage, or af- 
reſta.extr. tert;andalfſo the cattels reall, if he ouer-live » þ4 


Lindw.ind.c.ſtatu- , - ?: Je 
rn Yerb.proprionies his wite , belongto the husband, byreafon of * 
de reftal.3.provinci- the ſaid mariage; and therefore with good rea- 


pe CheBru, ſon ſhecannorgiue thataway which was hers, 
diviſc n,z4. without the fufferance or graunt ofthe owner*: 


- _ Franc. in ©: Notwithſtanding f vpon licenſe or conſent of, 
"6 ES thehusbandthewite maymake her Teſtament, 


wr.6 

y 1 _—_ Igib. euen of hrs goods u, And albeit the nature of 
Conub.gtoſ.q4.mprin. , 1; - 

Ind liccr ing Oluits, ® licenſe is to goe beforerhe ack *,and the pro- 
Conſenſus proforma Pertie of amhority, or authorizable conſent is 
requiſitusdeber pre- to concurre withthe ate? : yetby the lawes of 


-Yecus ft r x - 6 
EW Beronizis This Realme, ifa wife makea Teſtament of her 


Rub.dc lure pa.n,67, bhu5bands goods, the husband not vnderftan- 
ding 


DIS os te er 


- ee en nn CO OCCCCOCCTEG - 
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who may make a Teftament or not. 52 


het _ ding thereof,and after her death the Executors 

by roue the ſame , if the husband deliuer the 

on aca deuiſed in the will to the Executor, ther- 

be- y he hath made the Teſtament good,norwith- 

uſ- ſtanding he were not priuy to the making ther- E: 

od of* ; becauſe in this caſe the ſame law preſu- * _ * mm 
As meth, that the husband gaue his conſent in the = __— YR 
yy beginning at the time ofthe will making. And 

n, therefore the ſame being proued,andthe goods 

to deliuered accordingly,itis then too late for him 

of I0 toreuoke the ſame 2. Albeit otherwiſe, if f the © Peckin.vbicups. 


husband doe giue licenſe to his wite, to make 
a will of his goods,yet he may reuoke the ſame, 
not only at the making of the will, but after her LS 
death,at the leaſt before the will be proued >, > Brook. Abridg:tir. 
- ; deuiſe.n.34. 
11 Theft caſes wherein a wife may make a Te- © pe auguſta,Re- 
ſtament of goods and cattels , without her gina,an & quido ex- 


» Be 1 cmptz finta legibus 
husbands licenſe or conſent are theſe: Firſt I velflnnatnantl bo. - 


12 ſuppoſe that an Empreſlef or a Queene may uerur, ne vxor Teſta- 


make her Teſtament without the licenſe of the mentum condere va- 
| leat fine mariti con- 


Emperor or King her husband: ſo thatitbe not (enſy,videre eft apud 

in preiudice of her ſaid husband <. The ſecond Peckium, in cakes 
] cake is whenany thing is f due vnto the wife, pre ws js —_ 
whereof ſhe was not poſſeſſed during the mari- chin.fo pb 
age:for it ſeemeth that ſhe may make her Te- 


ſtament therof, and that ſhe may make her huſ- d Brook, Abridg. tir. 
teſtam.n.1x, Fitzher. 


band Executor in that caſe 4, Neyther canthe Abciqg, tir. executor. 
husband bequeath by will, or make an Execu- 2. 109. Apology for 


tor ofan Obligation which he hath inright of ure vc . 
IJ 


his wife,nor ofany other thing in a&ion *, But r.c.z.in fin. 


if theObligation be theirs both ioyntly,then he 5 Lib.4-r.inſcribirur 
la-bridgment dez ca- 


may deuiſethe ſame by his will, or make an Ex- fcs,24ic1599.Incerts 


14 ecutor thereof?, . Thirdly,iff aman and awo- authore 7.H. 6. fol.z, 
oy Ces 3 | man ? Ibid.16.E.4+ 
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The ſecond part. 


man be contraQed together in Matrimony, 
andthe woman die before the Eſpoufals or Ce- 
lebration of the mariage, albeit the law doth 
often call this woman thus betrothed and afſu- 
red,by the name of wiſe;becauſe of the certaine 
hope of marriage ſhortly to bee folemnized, 
whereby ſhe ſhall becomea wife © : yet I take 

e Couar. deſponſal. . | | 
2.part.c.r.n.4.Pecki?, it for a Cleare caſe, that the woman fo dying 
dereſta, coniug- ib. may: make her Teſtameat without his agree- 
+55 iis tir. f:off. MENT, tO Whom ſhe was contrated in Matri- 
ment c.3.f01.40.quod mon f, — tifthe wife be- executrix to 
1+. 1 make _ another man, ſhee- may make her Teflament 
raſcgiſtarum opinio- Without the licenſe of her husband 8.” The rea: 
ne comuni , (i ſtaruro ſg f js, becauſe ſuch goods as ſhe hath as exe- 
rw -e6rokapnrl cutrix,are not her husbands,but areto be diftri- 
quere poſlint: intelli- buted for the dead; as for: the payment of his 
EI ſpon. debts, performance ofhis wil,andfor ſuch other- 
coniuz.lib.4.c.1z. $00d and godly purpoſes Þ: and therefore if 
g Fizherb. Abridg. the executrix ſhould make no-executor,bur die 
nt Derkion inteſtate, adminiſtrattonmighe be obteyned of 
tir.deuiſe. c. 8. £1.97. the goods not adminiſtred by the next of kinne 
" | rotary Arg a of the Teſtator deceaſed i,(for where an execu- 
terSreicbrook & Fox LOT dicth inteſtate, the Teſtator from thattime . 
k Brook. Abridg. ti, i5 cſteemed to dic inteſtate k,) ſo-farre is itfrom 
admiriſtrator.n.43. the husbandto hauec any of thoſe goods wher- 
ofhis wife is Executrix: much like vnto that 
Lord whoſe villaine is executor, ir» which caſe 
he cannottake. from his villaine that which did 
belong to the Teſtator,, bur his villaine may 
haue an ation againſt him for the ſame, and 
may recouer both the goods andthe damages, 
ISupr.cad. parr.$.8, (25 ha-h beene ſaid beforel. ) Although 0- 
n.18, therwiſe whatſocuer docth appertaine to the 


(=_ 


18 


16 T9 


20 


Who may make a Teſtamant or not. $2 
villaine,the Lord may take the ſame fromhim, 
and (as our common Lawyers termeit ) may 
euen robbe his villaine =, Furthermore þ it is 
not onely lawfull for the wife being Executrix 
to make a Teſtament without her husbands li ; 
cenſe,but ſhe may name and appoint him exe- __- 

cutor ®, Howbeit this poſition}, thatthe wife © Brook.Abridg. rir. 
being Executrix , may make her will of thoſe $funyy I. 
goo whereof ſheis Executrix 3 without her INgS.PAT.1.C.Z.pag.22 
husbands licenſe,is reſtrained in two caſes : the ** 

one is when ſhe doth not makeanexecutor,but 

bequeatheththe gu whereof ſhe is Execu- | 
trix,by deuiſe or Legacy®.The other is, whenf o Plowd.incal. inter 
ſheis notonely Exccutrix but Legatary alſo, Ren5by & Grantha. 
and hath accepted of the thing bequearhed,not gage "6x mariti , po- 
as Executrix but as Legatary ?. In theſe two ca- tf legare reftatoris 
ſes the will is voyd:thet roar 6 ofthe former of > Tahoe ipſo.$.n.21 
theſe two limitations ts, becauſe an Executor - | 
may not diſpoſe of the goods of the Teſtator, - 

otherwiſe then to the vie of the Teſtator, as to 

the payment ofhis debtes, performance of his 

will, and to other charitable vies 4: and therfore q C-ftarnwm. lib. z. 
may not giueordeuiſe thefame by Legacy, for Fomincial. ronirnce 
that were to diſpoſe of theTeſtators goods,as if terBransby & Gran- 
they were the proper goods oftheExecutor, & Pam&inf.5-par$4 
to conuert the ſame to the priuate vſe of the le- Pond. vbi ſupr.fa- 
gatary*,andnotto the vic ofthe Teſtator. But cir.c.fl.de reſta.ex 
when an Execucordoth only make another ex- 

ecutor,the ſecond executor dorh ſtand charge- 

able and accountable for the diſtribution of the 

firſt Teſtators goods to the vie of the ſame Te- 

Rator;as did the fomer Executor,and is by the 

Jawes ofthis Realme reputed for the Executor, 


I 4 —_ 


m Olde renures tit, 
villenage. 


f Broek. Abridg. tit. 
ExXecut.n.1z2, &infr, 
par.6.$.1.$.1ij. tu vide 
Bar,in L: veluti: f,de 
petic.har. 


rt L.legatum. de leg.2 
L, a Titio de furtis if, 


n Trade rep.Ang. 
lib.3.c.6. ; 


x L. id quod noftrii, 
de reg. iur.ff, 

y Brook. tir. exec, 0, 
II, 


z Supr.cod.$. 


30 Ira ſepe nuncia- 
runt mihiluris huius 
regni perit, quoru 0- 
piniont acquieſcendi 
duxL. 


The ſecond part. 

not of the Executor, but of the former Teſta- 
torſ; ſo is not a Legatary. The reaſonfotthe ſe- 
cond limitation is this: for that which one hath 
as Legatary,he hathit ro his ownepriuate vſet, 
andnot to the vie of the Teſtator : and the wife 
being not onely Executrix, but Legarary allo; 
accepting of the thing bequeathed , not as 
Executrix, bntas Legatary, doth thereby make 
ithex own proper goods, and confequently her 
husbands: For that which is the wiucs , is by 
reaſon ofthe mariage her husbands , and being 
intteſted in him", ( as hath beene ſaid before: ) 
cannot bee giuen from him without his li. 
cenſe or conſent *«. Great difference there is 
therefore betwixt theſe two caſes,of accepting 
the ons bequeathed as Executrix , or asa Le- 
garary : for in the one caſe it is not her huſ- 

ands,and ſo ſhe may make a Teſtament there- 
of, by appointing an Executor to diſtribute the 
fame to the vie of the firſt Teitator 7: and in the 
other caſe itis her husbands: and ſoſhe cannor 
make any Teſtament of the ſame withour his li- 
cenſe?, Howbeit though the wife being Exe- 
cutrix,may make her Teſtament and appoint 
an Executor of thoſe goods which ſhe had as 
Executrix, and not as Legatary, without her 
husbands licenſe : yet neuertheleflethe profite 
and fruite. which happen andariſe out of thoſe 
goods which ſhe had as Executrix during the 
mariage,as Calues,Lambes, and fuch like pro- 
fire of Kyne,Sheepe,and Cattell do belong and 
accrew to her husband*?®, andnot to herſelfe 


as Executrix : and therefore ſhe cannot make 
her 


Who may make a Teſtament or not. 5? 
her Teſtament of ſuch fruits and profits with- 


out her husbands licenſe, conſent or approbati- ; 
on,to whom they doe belong *', 11 Infra partes 3, $6 
Bur here ariſeth another queſtion: what if 6.n.17, 

it doe not appeare whether the wife did accept 

the thing bequeathed, as executrix or legatary : 

In whether name is fhee preſumed in lawe to 

haue accepted the ſame? as exccutrix? or as le- 

gatarie? Some are of this opinion, that ſhee is 

eſteemed ro haue accepted the ſame as execu- 


trix, notas legatarief, becauſe it is not lawfull f Plowd.in caf. inter 
Paramor & Yardley. 


for legataries to carue for themſelues, taking j;, g, a1. 5 43. Dyer. 


their legacies at their owne pleaſures; but muſt fol.z77. 


haue them deliuercd by the Executor Þ, And & -*-Worumlega. 
.L, non dubium. de 


therfore ifany (hould determineto accept ſuch - 1:g,c. 
alegacie, icbcehooueth him by proteſtartions or Þ Perkins tir.ceſtam, 


otheratanſwerable, to manifeſt the ſamei, O- — de 


thers are of contrary opinion, namely that in verb.ſig.L. pro hzre- 


Ip oo | dede acquir, hzred, 
this cale ſhee is reputed to haue accepted the 77 91h Ha 


thing bequeathed as legatarie,not as exccutrix*: Eliz.10. 


| Becauſe where any a& may bee done, or any * Plowd.in d.caf.in- 
ter Paramor & Yard- 


thing taken or poſſeſſed by a double right, the 1c, yp; varijs arg. fa- 
parry 15 preſumed to doethat act, or to take and tagir hoc ipſum con- 
polſeſſe that thing by force and vertue of that i'mare.Dycrtol.367: 
right, waich 15 more fauourable and more bene- 1Alciar de przſump. 
ficiall cothepartie!. Nowirt is more profitable regs pratingys 36. n, 
for eucry one whichis both Executor and lega - G.jius.g.vir.de liv. 
tary,to accept the thing bequeathed as legatary, poſt. f. n. 10. &1o. 
then as Exccutor: becauſe the legatary hath full Morey rt 
rightin the thing bequeathed,and may diſpoſe cra&.de probac. con- 
thereofar his pleaſure® : Whereas an Executor Fans a4 4 
- cn up.fol.543.b. Y 
hath not any ſuch right, but muſt diſpoſe the g? 1 tegarum.de leg. 
Teſtators goods to the onely vie and for the 3.L.4 Tiuo, de fur.ths 


onely 
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n C ftaturumde te- onely behoofe ofthe Teſtator *: And therefore 
Ra.$.nullus,lib.3-P9- ynlefie by ſolemne proteſtations ®3 or other 
uincial.cofticur, Cart, . 
Magna cbarta. c. 13. Meanes it may appearethat the Executordid ac- 
Perkin,cit.deuiſe. fol. cont of the thing bequeathed as Exccutor the 
27 Nam declaranti Party ſhall be deemedrto haue accepted the ſame 
parti credendum eft, as legatary,which opinion (if I doe not erre) is 
arm Morcagrccableto therules of the Ciuill Law. 
offidebar, DD. ind. Asfor the reaſon of the other opinion, that alc- 
.Gerir.f.de acquir gataric may not take his legacie of his owne au- 
hzred,Maſcard73%- 15 oritie: that is trucwhen another perſonisap- 
de probac, concl. 47.- C oriue: 16 CONC VIICH © P mo 
= 4; 80 pointed Executor, otherwiſe not 4. But yert al- 
p L. inrors jure. de chough this opinion ſeeme more agreeable to 
res. :iur, f, Maſcard, th 
wract.de probac. con- the rules of the Ciuill Law, that the party ſhalbe 
cL45-n.29.37.57-G12* deemed to haue accepted the thing bequeathed 
uer.conkl.197.n.4. | . 
CBSichard. in L, non AS legatary, rather then as Executor, when as it 
iu, C, delega.. doth not otherwiſe appeare by what title or 
-» wes wy Laſ: in cad: 1;-ht the ſame was accepted : neuertheleſle the 
T} contrary opinion {as I take it)is more agreeable 
ro thelawes of this Realmeznamely,that when a 
thing is deuiſed by the teſtator to a man, andthe 
ſame man made executor, he ſhalbe deemed to 
haue accepted the ſame rather as executor,then 
as legatary,when as it is otherwiſe doubtfull and 
cannot appeare, by what title or right the thing 
x2 Plowd. vbi.ſupr. bequeathed was accepted **; as for example. The 
4 5 hay 277-2*E= Teltator poſſeſſed of alcaſe for terme 0 yeares, 
doth deuiſe or bequeath alcaſe,to one for terme 
of his life, the remainder euer to another, and 
doth make thelegatary his executor, who after 
the death of the Teſtaror, doth prooue the will, 
andenter, not declaring by what citle or right: 
and afterwards makes his executor and diethz af- 


cer whole death, this laſt executor doth prooue _ 


the 


v $$ FyY OS 
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thewill of the former executor, and doth enter 

tothe leaſe, and doth take the profits thereof. In 

this caſethe executor of the executor, and not 

the legatary in- remainder, ſhall enioy the ſaid 

leaſe;by the opinionof the temporall lawes* 3 : 13 Dyer.vbiſupr.. 
for that itis to be intended; that the former exe- | 
eutor did enter to the faid leaſe & accept thereof 

as executor,&not as legatary*'#which thing ne- 14 Thid.. 

nercheleſſe gocth hard withall Teſtators, ſeeing. 

thereby,thcir Teſtaments may eafily be defeated 

by rthetr executors, whoſe office is to perform , 

the ſame,according to the good meaning of the 

Teſtator,& the truſt repoſed in the executors*5. 15 Infrapart. 6; por* 

What t if the caſe beſuch, as the wife cannot *** 

make her Teſtament withour-licenſc, and that 

the husband doth graunt licenſe: to: the wite,, 

to make her Teſtament of a certaine portion of 

his goods, (as many times it hath happened 

and may againefall out, by reaſon of bonds and. 

couenants-at or before the marriage) andthat. 

the wife ſo licenſed to make a Teſtament; dotihr 

firſt make one Teſtament,and afterwards an 0+ 

ther, and peraduenturethe third, or fourth;whes 

ther ſhall the licenſe be extended tothelaſt Te- 

ſtament, or ſhall it bee vnderſtood of the firſt- 

Teſtament onely ? For that Teſtament is to bee 

approoucd by the Ordinary, for the making 

whereof the wife is licenſed. Diuers,and thoſe of 

great auRority,are of opinion; thatthe licenſe is 

ro be vaderſtood of the firſt Teſtament, and nor __. 

to be extended to anyother Teſtament*:Others 71.7 Hu one BY. 

xe of this judgement, thatthe licenſcis to bee \ Sarmicntus, rrag... 

excended tothe laſt Teſtament! ; — the os Exchoe- 
ormer. 
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former Teſtament ſhould be voide, becauſe it is 
x $.p teriore.Inſtir. reyoked by the latter ©, and the latter Teſtament 
quib mod.rcfta. inc. 14 ould bee voide for want of the husbands li- 
u Lindw.inc. fatu- conſe u. and ſono Teſtament at all ſhould take 
_ be rol wot place; orif the former Teſtament were notre- 
prouincial, confticur. yoked by the latter, as beeing volawfull, then it 
"—_ muſt bee graunced that a Teſtament may take 

place nor only without the will, but euen againſt 
x Quod cert? vald? the will of the Teſtator *; whereas it ought to be 
abſurdum eff. 2 direed and ruled according tothe will of the 
- quis decedat ince- Teſtator , from whence it hath his life 8 being Y, 
Rarus,quam vereta* Andalchough it beſo,that when licenſe is gran- 
Iiratem eſtaroris 1u- Ted tO any to doe an iterablea&, otherwile a- 
ſincatur.Mantic. de paint law, it ought tobe reftrainedto the firſt 
ng #. ern pA act onely *,wherofan hundred inſtances might 
zZ L.Boucs.$.hoc ſer. be brought 2: yetthar rule is to be vnderſtood, 
mone.de verb.g.tt: yyhen the firſt at doth or may take effet in the 
rl fn 1, neg "* life time of the perſon ro whom ſuch licenſe is 
þ Sarmicntus. vbi praunted Þ, But in our caſe the a@,thatis to ſay, 
ſupr. YOTWY the Teſtament is of no force before the death of 
ſebrmiſſexs. the Teſtator®, andtherefore that oughtnor to 
d C.nonprzſta,de miniſter an impediment,which is without effe& 


reg.1iur.6, inlaw 4, X 


Of thoſe which be Deafe and 
Dumbe. ' 


1 Some perſons are both aeafe and dumbegthers 
deafe but not dumbe ; and others againe dambe but 
wot deafe. 

2 Whether he which is both deafe and dumb may 
make a Teſtament. | 


3 Whither be may make 8 Teftament which is . 
tefs 


Www Ss 9 CY 4 CY FT 
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deafe ut not dumbe. 

whether he may make a Teſtament which is 
dumbe but not deafe. | 


0. X 
22D Here it is ſaid, that ſome perſons 
UA cannot make a Teſtament by rea- 


Þ principall ſcnſcs *,that we roay the 


er vnderſtand who thoſe be ; 


Lwearc to'note | that ſomeperſons can neither 


heare nor ſpeake; others can {pcake but not 


heare; ſome againe can heareand not ſpeake®. 


2 Touching the firlt ſort f, that is to-lay, thoſe 


which are both deafeand dumbe,if any beſo by 
nature,then can henot makeany kind of Teſta: 


ment or laſt will ©; valeſſce it doc appeareby ſut- 
ficientarguments,that he vnderſtanderh what a 
Teſtament meaneth,and that he hath adefireto 
make a Teſtament : for if hee haueſuch vnder- 
ſtanding, and deſire, then he may by {ignes and 
tokens declare his Teſtament%:ifhebe not deafe 
and dumbe by nature, but being once able to 
heare and ſpeake,if by ſome accident afterwards 
hee loſeth both his hearing and the vie of his 
tongue;then in caſchebe learned andbeable to 
write, he way with his owne hand writehis Te- 
ſtament or laſt will,and ſo by arte ſupply the de- 
fe& of nature ©. Butif he benot able to write, 
then is he inthe ſame caſe that they are,which 
beborhdeafe &dumbeby nature, thatis today, 
if he have vnderſtanding he may makehis 'Te- 
ſtament by ſignes,otherwiſenot atall F. _ 
u 


ſon ofthedefet of ſome of their 


a_ Supr.cad.parr. $.j.. 


b Minſing,ing.Item 
ſurdus, Inſtir. quib. 
non eſt permiſl, re- 
ſta.fac, 


c L.diſcretis. C, qui 
tefta.fac.pofl. &. Item 
ſurdus. Inſtir, quib, 
non eſt permiſ. reſta, 
fac. 


d Dec.ind.L.diſcre. 
tis, Tiraquel de pri- 
uileg. piz cauſz c.g.. 
Hoc ſcihicer ſubinrel- 
eto,vrin confetio- 

ne teſtamentorii An- 
glicord ſufficiar pro- 

batto iutis gentium, 
Id quod .non ſemel: 
dix1, ſed,& ſzpitis eſt 
dicendum, 

e 4. $. Item ſurdus. 
Inſtir, quibus non eſt- 
permilſſ.refta.fac, 


f. Dec.ind.L.difcre-- 
ris. Tiraquel de priui- 
leg.d.c.19.piz cauſr.. 
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Such as can ſpeake and cannotheare, they 3 
may make their teſtamearts,as if they could both 
ſpeake, and heare: neither skilleth it whether 

g Minſingind.s. i- that dete& came by nature, or otherwiſe s. But 
rew ſurdus, there is none found ſo deafe, but that he is able 
to heare ſomewhat, if not thecrying voice of 
a man, yet the loude voice of ſome —_ 
h Paul. de caſtr- & as of ahorne, or a trumpet, or a gunne® :andif 
laſin d.L.diſcreus. he canſpeake, it is certaine that he could once 
heare, otherwiſe if he could neuer haucheard, 
hee could neuer haue ſpoken: for how could 
- DD.in &L. diſcre- Þ© Þ<e inſtructed to ſpeake, if he could neuer 
ris:& in d.$g.Itca lur- heare i? R 
dus, Such t as be ſpcechleſlc onely, andnot voide 4 
of hearing, ifthey be learned,may very wel make 
their Teſtaments rhemſclues by writing , or 
becing vnlearned, may alſo make their Teſta- 
ments by ſignes, ſo that the ſame ſignes bee 


ſufficient, well knowne to ſuchas then be pre- 
k DPD.in L.diſcrets. ſent k, 


Of ablinde man. 


1 CA blinde man may make a nuncupatine T Mp 
flament. 


2 Whether a blinde man may make 4 written 
Teitament. 


fd. Xj. 


e that | is blinde may make a nun« x 
icupatiue Teſtament ; by declaring 
his will before a ſufficient number 


of 


wo 
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of witneſſes *: But fhee cannot make his Te- a Sed an requiran- 

ſttament in writing volefle the fame bee read wr ounce ſoleanat- 
r before the witneſſes, and in their preſence ac- "a pt 9o—antagy 
c knowledged by-rhe Teſtator for his laſt will, quireſta. fac. poll, & 
: And thereforeif a writing were deliuered to the \0e hen 
f Teſtator, and he not hearing the ſame read,ac- Dol opinio- 


knowledged the ſamefor his will, this were not n< ſolennicas huius 


, ; . 
. o @ | 6 dh b d ſt p 
f ſufficient for itmay be thatif he ſhould heare ;; — 
; theſame read, hee would not acknowledge the cauſas, 4 _ condis 
Wb" ro; nec alias quicqui 

fame for his will ® valcr. Graff. Theſaur, * 

com.op.$:teſtm.q. 31... 

4 Ego verd adhzreo Alex.Iaſ.Decio,Sichardo,8 alijs in ead.L.hac conſulrifſima.& Tira- 


quel.qui putarunt hancſolennitarem non efle neceſſariam in huiuſmodi teſtamento, 
ſed lufficere probationemiuris gentium, & hanc opinienem recepir generalis regniz 
4 noftri conſuctudo, b DD.in d.L.kac conſulriflima.C. qui reſta,tac.poſl, 


Of Traitours.. 


1 Traitours boſe both their lines, lands and good}, 
end conſequently are inteſtable. 
2. Traitours are inteſtable not onely from the 
time of their conniftion, but. from the time of the 
crime committed. 
3 A trattour pardonedand reſtered,may make 
his Teftament.. | 


& Xij 


& F thoſe who are prohibited to- 
aA Y; make their teſtaments,as malefac-- 
E384 K tors (Wo noWare to make their 
24 appcarance & to ſhewtherwſclues. 

R inthe courſe of this treatiſe )trai- 

- tours, becauſe they are moſt pernicious to the: 
| com-- 


The ſecond part. 
common wealth, are moſt worthy the firſt place 
in puniſhments, 

 Vnderſtand + therefore, that whoſoeuer is 1 
fawfully conuicted of high treaſon, by verdiQ, 
confeſlion,outlawry or preſentment, beſides the 
loſle of his life, ſhall forteit ro the Prince all his 
goods and cartelles, and all ſuch lands, tenc- 
ments and hereditaments, as he ſhall haue in his 
owneright,vſc,or poſleſſion of any eſtate or in- 
heritance atthe time of ſuch trealon commit- 

a Star, Ed. 6.an. 5. ted, Or at any timeafter ®3 and fo. conſequently 

Filded ec # inteſtable Þ: in ſo much} that traitours arenot 2 

.quiſquis. $.j. C. : 

ad L: lul-maieſt. L.6 onely depriued of making any Teſtament, or o- 

quis.de - go pay " ther kinde of laſt will, from thetime of their 

Vaſy. defuccefl. pro. COnuition, but alſo the Teſtament before made 

greſl.lib.x.$.3.n. 165. doth by reaſon of the ſame conuiftion be- 

| ++ 1 IRE come voide, both in reſpect of goods, and al- 

ſoin reſpect of lands, tenements and heredita- 

c Star.Ed.6.an. 5.c. ments ©, 

- her Ea Vaſe. Neuerthelefſeif f any perſon _ attain- 

bi ſupr. ted of treaſon obtaine the Princes pardon,and 
be thereby reſtored to his former eſtate; then 
may hee make his Teftament as if hee had nor 

d L.fiquis.$. quate- beene conuicted® : or if he madeany before his 

nus f. de iniuſt. rupr. i<F | 

& irric.refta, conuiction and condemnation, the ſame by 
reaſon of ſuch pardon recouereth his former 
force and effeR, as hereafter is more fully de- 


ce Infr.7.part$. xvij. clarede, 


*Of Felons. 


1 Felons Loſe life and goods , and ſo be inteſtable. 
2 Whoſball haue felons lands. 


3 Whe- 


who may make a Teftament or not. 55 

2 Whether he that is onely indited of felony may 
make his Teſtament. 

4 Whether he that flandeth mute may make his 
TeHament of bis lands. ; 

s Whether a man after hess apprehended for fe- 
lony ay make his Teitament. | 

6 Felons goods wot to be ſeaſed before attainaer. 

7 The Teſtament of a Felow connicted i void, 
though he be newer executed. 


0. xilj. 


a Stat. Eliz. an.3.e. 
3 ERA jound®: andit he f haueanyfree 14-Ferms of law.ver. 
holde it ſhall forthwith be ſeaſed into the Prin. **>* 
ces hands,and the Prince ſhall haue theprofite 
thereof by the ſpace ofa yeare and a day, and 
alſo waſteÞ : and after the Prince haue had it, }, Przrog.Reg,.c.16, 
the yeare andthe day,and waſte, the land ſhall Eliz.an,s.c.14. 
be reſtored to the chiefe Lord of the fee,except 
in certaine places,as in the county of GloceFter, 
where after ayeare and a day the lands and te- 
nements of felons,ſhal reuert to the next heire 
to whom it ought to haue deſcended, if the fel- 
lonic had not beene committed< : Or in Kent 
in Gawel/kind, whereas it doth deſcend to allthe 
heires males, equally to be diuided, or to the 
daughters,where there be no ſonnes,to be diui- 
ded amongſt them, for thereit is ſaid , the father 
tothe bough + the ſon tothe plough?,Felons ther- , x04...6. 
fore lawfully conuicted, cannot make any Te- 
NEE K ſtaments, 


c Przrog.reg.c.16, 


— 
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e Duplicirarionedz. ſtaments,or other diſpoſitions ofany goodsopr 

narus ad mortem ,fir lands, ywhereof(as we ſee) the law hath diſpoſed 

inteſtabilis,nimirum, already © : 

benora publicatione ED, Go < . 
Butt ifany man be indited onely of Felonie, 4 


& dinatione ad mor- . 
rem. Damnat® autem and die before he be conuicted or attainted,he 


mens ay make his Teſtament of his goods, and alſo 


cfficitur ſcruus poene ; _ rs . 
quod comuniopinio- of his lands; or if f he be inditedatthe Princes g 


ne nititur, adnerſus {1;e andſo being arraigned vpon that indfte- 


eos, qui exiſtimarunt ; | 
ingenuum hodic non MENt, Will not anſwere, but ſtandeth mute or 


+7 9 6, hu- dumbe,wherupon he is to receiue paine(as it is 
2 

bod proce row wn rermed)Forte & Dure, and be preſled to death s: 

In this caſe his goods oncly be confiſcate, butnot 


pinio, fiuc quis dam- 
na: fir fecundimius his tands Þ,and therefore in this caſe I ſuppoſe 
ſecundum ita url a- he MAY make his Teſtament of his lands. 

Iicuin; loci, Iul. Cir, It 1 Felonft be indited, and afterwards attain- 6 


Se 7s a” ted by verdite or confeſhon, thetime of the fact! 
5.ywt 1.27, Michael, cominirted compriſedin the inditement, is to 
00.5 1c2ma.es  bercgardedinreſpedt ofhislands:butin reſpe& 
f Quianoncondem- Of his goods, the time of his iudgement &, And 
nacus non. reperitit. therefore if before iudgementhe do ſell, giue,. 


rohibirus. vide ſtat. X : . 
vw or otherwiſe alienate his goods , fuch ſale, gitr, 


R.3.un.1.C.3. 
Do.& $t.l.2.c.4r- Or alienation is good 4 Neyther f may the7 
< 0-0 Sherife or other perſon,take or ſeaſe the goods 


: Quianz.nonpro- fany perſon arreſted and impriſoned, before 


hibecur, quod non 
CONPUKaruT. the fame perſon be conuitedor attainted of fe- 


k Perk.cit.grants.f.6. ; 

1 Parkins.voiſup.c5- lony,accordingrto the law, or that the goods 
— be otherwiſe lawfully forfeited, How be it, if 
Gum diftinftione ta. PE make his Teſtament before the condemnati- 


cum diſtinRtione ta- | 
m&,vt per Bar.ind.L, On, for as muchas the Teſtament is not good 


Grall.S.rctm q.26. before his death ®, ſuch diſpoſition being pre. 


m Srat.R.3.an.1.c.3. : TO 
n c.Matthg.de a * 4 vented by jud gon_ or condemnation ismade 
mill.cxtr. fruſtrate 9,inſo much that if thef Teſtator be. 8 


o Panor. in Rub.de | 
rcſta.cxtr.lul.Cla.$.reftm.qu21,Grafl.g,teſtm,qu26, Vaſq,de {ucceſrefolhb.x.g,6.n.r8, 


ne 
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o Panor. in Rub. de 


ing conuicted of Felony, be neuer executed, GRIT IES 


for that perhaps hedicth in priſon, or eſcapeth refuu. q. zr. Grafl.S- 
out of priſon and dieth naturally: yet is the Te- lim. 9-26. Valq.de 
ſucceſi.ceſujur.lib.1.$ 


ſtament ay by force of the condemnation 9, 4,,..g. | 
valeſſc he do obtaine his pardon,and therwith- þ LES 
all full reſtitution to his former eſtate P. Cos. 


OfHeretickes. 


1 As Hereticke cannot make a Teftament. 
2 Whether and when doth an Heretike forfeit his 
lands or goods. 
3. Whether is the Teſtament grod,ff the Heretike 
were newer conuitte | 
4 An Hereticke may be condemned after his 


death. 
5 Whether an Hereticke having reclaimed his 


hereſie,nay make 4 Tettament. 


- þ-xiijj. 


_ © N + Hereticke cannot make a Teſta- « Aukerelomas 
\ LO A . c here.Lindw.in c,I 
ACA ment ®. Andalbeit by the lawes and 7 hves Vita, z my won 


1 cuſtomes of this Realme, anf Here- cefreioluc.),t $.iij. 


ticke doe not forfeit his landes, vn- 2-23-Simode Pris. 
de inter. vir. yol.lib.2, 


leſlc being deliuered to lay-mens handes, hebe {; ; C116 4 


cxecutedfor his hereſie Þ,nor his goods, vnleſſe b Dog. Swud.lib.z 

being conuidted of herefie, he be deliueredto ©? 
lay-mens hands # : yet if he be conuicted , and q Bar.ind.Auth.cre- 
ublikely excommunicated, though notas yer 4cnes.Grafſ'S.refim, 
deliuered, he cannot make a Teſtament of his OY 
goods or cattels 4, lib.4.cir. de reſta. c.1, 
If het were neuer conuiftedof hereſie, and _— pcs oo Fac, 


K 2 yet 
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e © Abolend.defen. yet die an vndoubted Hereticke, in this caſeir 


gxcom.cxt. Lindw.in = . v—_ 
<1 dc herer.&infe, AY ſceme that hisTeſtament is void,in reſpe&t 


ead.parrs.13, Ofhis goods,the rather by force of the Excom- 
- Ar non crnryer munication, into the which by reaſon of his 
OMmMUNICA . . h- : os . 
— crimen,quo effici hereſic he did fall ;pſo fao<, clpecially ifin his 
rquisinteſtabilis,ni- life time he were ſo publikely denouncedF; yea 
6 fir publicata,h vera though he were not ſo denounced, yet+ ſo o- 


dicat Simo de Pretis. ©. : 
deinterp:yle.vol.lib.2 dious is the crime of hereſie, that hee may be 


—_— "AIR condemned ofhereſic after he-be deads : Ar 


6.2, L. ex iudiciorum 1Caſt the exception of inteſtabilitie , may be op- 
ﬀ. de accu. L. Mani- poſed againſt the probate of the Teſtamenth, If | 


cheos.C. dchzrer. c. , . . 
vrgcnth {Lore theft Teſtator reclaime his hereſfie, then he is not 5 
Jul. 


Clar.$. hzcefis n. inteſtable, although he did not reclaime the 
21. Agid, Boſl.trat. ſ1re before condemnation, ſo that he doe it 
var.tit. de hxrct.Bel- , : 
Jam, dec. 677. ciſeq, DEfore. he. be delivered to. the ſecular power i, 


h Per ca quehabet But howſocuer he recouer ability to make a 


4 


Dec.in L,1.delecuri. T.; : , 
diondpths C.n.7.Car Teſtament, which reclaimeth his herefie,yetthe 


dinal.in clem. eos.de Teſtament made by an hereticke,whiles he per- 

put ; 7-1 &infi. fſterh in his hereſie,doth not recouer any force 
(tl, +» Yo n . . . . 

tc ell bare quo by ſuchrecantation& : and if he fallagaineinto- 


nos vtimur, nam iure the hereſie : by ſuch relapſe he doth incurre all 


os ve _ fic | 
ng + ovens 76. the puniſhments,whereunto he was ſubie&be- 


Jam cuirar peenam fore: neyther is his recantationany more to be 


mortis. Panor. inc. ! 
pen, de hxrer, cxtr, accepted 7 


Boer.deciſ.343.Boſl.traQ.yar.tit.de hxretitis, k Simo de Preris.de interp, vir.vol; 
kb.2.dub, t.ſoluc.4.n.56.cuius rei ratio eſt,quia teſtm.fuit ab initio nullum. 1 Clar, 
Boſl.Carcrius,Grillandus,& aly de hzreticis, 


Ofan Apoſtata. 


I 42 Apoſtata cannot make a Teftament: 
2 An Apoſlata worſe then an Heretiche, 
. 3- Whois an Apoſlata. 
4 The ſlate of the Hereticke andof the Apoſtata, 
aimmnable.. 


5, Three- 
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5 Three kinaes of Apoſtaſie, 
6 Enery Apoitate is not inteftable, 


0. xv, 


Hat + which hath beene ſpoken 
of an Hereticke may alfo be veri- 
ficdofan Apoſtata®. For heisf as 3 L.r.2.83.C. de ax 
badde or rather worſe and more urns 
execrableÞ, Fort an Apoſtatais qualirer. ty ; 
hee which doth wholly ſtart backe from the Þ Weſcnd. inrir. de 


Chriſtian faith , which once he did profeſſe : apoſt.C.L.vlr.C,cod. 


and wherein he was once baptizedzand becom- ; 
meth in profeſſion a Iew ora Turke, or ſome © 3*5ms Hoſlient. 
\ : « ; .de apoſtar. extr, c. 
other Infidell,approuing their deteſtablerices, non poreſt. 2. q. 7.c. 
and ſuperſtitions: wheras an Herctike,albeithe quidam " _ 
doe adtiuately perſcuere in his —_— hag. COLI 
reth not who f , butparticularly in ſome part 
of Chriſtian Religiond.Both in truth are abho- 4 Summa Hoftienſ. 


4 minable,and the f ſtate of eyther miſerable and — herct, & de 4- 


damnable.But ofthe twothe Apoſtata is more 

horrible, & better were it neuer to haue known 

the way of truth , then after the knowledge 

thereof, to reiectit,or ſtart away from it ©; wor- © 2Epiſt. Perr. c.2, 

thily therefore is the Apoſtatato be as ſeuerely j57731-EPRPaul. ad 

puniſhed,as an Hererickef. f Panor.inc, x,de a- 
There tbe three kindes of Apoſtaſie: Perfidie, P*Rar cxtr. 

Inobedientie Irregularitatis , one of misbeleefe, 

another of diſobedience,the third of irregulari= 

ties. Apoſtaſic of misbelecfe is whena man g Summa Hoſtienſ. 

doth vtterly forſake the Chriſtian beleefe, as SREIY _— 

mention is made-before: ſo did 1ulian the A- ** © 

poſtata, Apoſtaſie of diſobedienceis, whenthe 

| K 3 ſubie& 
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ſubic&refuſeth to obey the lawfull comniande- 
ment of his Ordinary or ſuperior Þ: and ſo doe 
nes, PanyAnabaptiſts atthis day.Apoſtaſie of irre- 
ly wp er-urer yer oularity is, when he that hath entred into the | 
Hebr.c.13.verf.17. miniſtery, and taken holy orders, forſaketh his 

| ſpiritual profeſſion , and becommetrh nor in ha- 
3 c. nobis. de 2p%- bite only, but in actions alay-man*?, Butt I ſup- 
ſta.cxtr, ; 
k Bar.in Rub, dea- POſe that an Apoſtata from obedience,or from 6 
poſta.C. ſpirituall profeſſion, is not diſabled to make his 


1 De quibus Ab.in c. k TY.xY 
1.de apoſta.exe.& Ho 1 C{FAMENt'*, though he beworthily ſubie& to 


| Kienſ.ſumma eod.tir. Other grieuous puniſhments |, 


$.qualicer punzantur. 
Of Vlurers. 


1 A manifeft vſurer cannot make a Teſtamente 

2 Enerywſurer is not inteftable. 

3 Whouwa manifeſt vſurey. 

4 Whether one att may make an vſurer to be ma- 
nifeit. 

5 Whether he be an vſurer which lendeth for 
gain,but doth not receiucany more the the P_—_— 

6 Anvſurer is not inteſtable in E neland,unleſſe 
he take aboue 10. in the 100. for a yeares forbeare- 
anceggr after that rate. 

7 The puniſhment for v{ury in England. 

8 Amanifeſt vſurer is not to be buried in any 
Church or Charch-yard. | 


þ. xvj. 
BN tManiteſt vſurer cannot make a Te- j 
*F \tament: and though he make one, 
Q it is voyd inlaw concerning | 


and cattels,vnleſſe he ſatisfic forthe 
EE  * 
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vſury , or putin caution for ſatisfation to be 

made 2. 

Where it is ſaid,a manifeſt vſurer,we are to 
note, thatnot euery vſurer is excluded from 
making a Teſtament,buta maniteſt vſurer one- 
3 1y, Þ, thatis to ſay, f ſuch an oneas hath beene 

condemned for an viurer,or hath publikly con- 
{cſſed thathe hath taken vſury, or is oublickly 
reputed , and taken for a vſurer — his 
neighbours,who are preſumed to know his life 
and conuerſation ©, The verity of the fact, and 
exCrcife ofthe trade of v{ury, being the founda- 
tion of the ſame, and common opinion, that he 
was an vſurer **.In which caſe he being not on= 
ly an viurer, buta manifeſt vſurer , exerciſing 
that trade,not priuately only,but publickly: his 
Teſtament is voydinlaw *7: vnleſſe he madere- 
ſtitution or ſatisfaction for the ſame in his life 
time **,orelſe caution beentred for reſtitution 

_ or ſatisfa&ion to be made after his death *?. 

4 Andfalbeit ſome are of this opinion, that 
a man cannot be ſaid to be a manifeſt vſurer,vn- 
leſſe he haue diuers times taken viury 4,yetthat 
opinion is notheld for ſound, amongſt the wri- 
ters of the Eccleſiaſticall lawes;who thinke that 
a man may be a manifeſt vſurer , by occaſion of 
one onely a&,the ſame being publicke and ma- 
nifeſt<, Againeour vſurers here in England , 
dealeſo cunningly,and ſo colorably ek the 
cloake of other contracts, ſhunning and auoy- 
ding the odious name ofan vſurer, and profeſſi- 
on of vſury, that albeit they praQiſe nothing 
more then yſury in very truth, yet by reaſon of 

| K 4 the 


2 


a c.quanquam de v- 
fur,!,5.Clar.$. teſtim. 
q. 26, Michacl Grafl, 
Tii-faur, com, op.$, 


teſtm.q. 33. 


b d,c. quanquam, & 
ibi.gloſ.&DD. 


c Gemi, & Franc. in 
d.c.quanquam. 

16 Vbicoſtarde ve- 
rizate excrcitij vſura- 
rum , & talis veritas 
fortificarur = fam3 
populi. ſe. 111i conſo- 
nitem vel confirma- 
rem, per talcs proba- 
tiones ſimu] iunfas 
inducitur probatio, 
manifeſti quoad fi- 
nem,dequo in c,qua- 
quam,de vſur.6.Io.de 
An.in c.3.n.3.de vſur 
ext.que vide R.4.Pa- 
nor.conhb] 2.1.2. 

17 Menoch deArbir. 
Iud.1.2.caſu.235.Mat- 
card. de probat. con- 
cluſ. 1418, Alphonſ. * 
villag. TraRt, de viur. 
q.35.N:2.% 3, 
18 Ed Ca.quanquam 
de viur, 1 6. 
19 Beroius in cap. 
Quam omnib? de ve 
ſur.ext.n,52. 
d Bar.in L.3.de furr, 
ﬀ. 


e Card. in clem.cos. 
de ſepul.q.19. 


29 Menoch. d. Caſu 
135.iaprin.&fin, 


f Dom.& Franc.ind, 
c.quanquam.de yſur, 
1,6.Ripa.rcſponſ, 116, 


g Stat.Eliz,an,13.c.8 


h d.Stat. 


The ſecond part. 


thecolor wherewith their ations aredied, doe 
bleare the eyes ofche world, and eſcape the pu- 
niſhment of law) nothing almoſt can be more 
hardly proued, then that they be manifeſt vſu- 
ters; ſo that a man may truly ſay, pg deficet ius 


ſedprobatio : wherein neuertheleſſe what proofe 


is ſufficient in. this caſe , ouer and aboue the 
proofs formerly deſcribed;js left vnto the wiſe- 
dome ofthe diſcreet and circumſpe&Iudge **, 
Neuertheleſſet it isnot ſufficient in law, to de- $ 
riuea manofthe authority or liberty of ma- 
ing a Teſtament,becauſe he hath lent his mo- 
ney or goods to viury,vnlefle he have taken en- 
creaſe ouer and aboue the principallf, Neither 
tis it ſufficientto haue taken vſury,and thatma- g. 
nifeſtly, to the effe& of making = vſurer inte- 
ſtable , vnleſſe he have receiued aboue the ſum 
of tenne pound for the lone or forbearing of a 
hundred pound for one yere,or after that rate 8; 
For | although all vſury be worthily condem-7 
ned by the Lawes and ſtatutes: of thisRealme , 
as vnlawfull and vngodly t: Yer neuertheleſſe 
euery kind of v{ury, is notpuniſhable with like 
penalty.: forifany do receive vſury onely aftet:. 
the rate oftenne pound in the hundred, for a 
yeares forbcarcance.or vnder that rate, heſhall 


- onely; forfeit ſo much as ſhall be reſerued or re- 


3. Tbid: 


k_Eod: Stat. Eliz.an: 
13-c.8,. 


ceined by way of vſury abouethe principali:but 
if any Tl kd has that _ he doh not 
only loſe his principall, together with -the inte- 
reſt, bur 'is alſo to bepuniſhed and corrected ac 
cording to the lawes Eccleſiaſticallk, By | the $; 
which lawes Ecclefiaſticall, ifany be a — 

| = 
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vſurer, not onely his Teſtament is voide, as is at 
foreſaid, but his body after he bee dead, is nor 
to be buriedamongſtthe bodies of other Chri- 
ſtian.men, in any Church or Church-yard,yvnrill 
there be reſtitution or caution tendered accor- 
ding tothevalueof ſuch goods 1, 


Of Inceſtuous perſons, 


. 


J 


I: Whether inceftuous-perſows may giueany 


thing by their Teftament,andto whom: 
2: What marriages be inceſtuous. 


1 d.c.quanquam. de. 


V2 . 


3 What degree of conſanguinite, doth hinder mas. 


Viage. 
4 Certaine cafes wherein the Teitators may be- 
queath I ome thing to their meeFtuors children. 


6. xvije. 


w Ecf which dothcontra@&t inceſty- 
J ous marriage, is prohibited to dif- 

poſe any goods or cattelles by his 
4 Y Teſtament or laſt will,either to his 
OOO children begotten in ſuch inceſtu- 


ous marriage,or to any other perſon ®,fauing to. 


his children begotten in lawfull marriage (it hee 


hauc any by aformer wife) or to his parents, or. 


to his brother; or-ſiſter, or to his. Vncle or 
2-aunte ®, By f inceſtuous marriage in'this place; 1 
vaderſtand ſuch marriages as are ſolemnized or 
had betwixt a man & a woman, being of kinred 
or aliance the one to the other, withia thoſe 
dcgrecs of conſanguinitie or affinitie, within ths 


which. 


a L, fi quis, C.de in- - 
ceſt.nup. 

b: d.L.fi quis, Per li-- 
beros autem intellige - 
non ſolim filium & - 
filiam, ſed neporem, 
& neptem, & dein- 
ceps alios viriuſque 
ſexus deſcendentes: 
& per parentes, non , 
ſolim patrem- & mas» 
rrem;ſed etiamauum, , 


. auiam, & alios aſcen- - 


dentes. Accurſ. Bald: 
& alij in d. L. 6 quis. . 
Simo de Prztis.de in. - 
rerp, vic. vol.l.z, dub,-. 
1.{ol4c;4.0.92. 


c Couar.de ſponſ.& 
wark.3.part.c.6.S.8.c. 
lex illa. $. inceſtus, 
36.9.1, | 

d Stat,H.$.an.32.c.38 
e Simode Prxtis.de 
znrerp, vir. vol. lib. 2, 
dub.1.ſoluc.4.n.gt. 

f c.cum inhibitio. $. 
f quis, decland. de- 
ſponſ. ext. &ibi Pa- 
nor,Brook.tit. baſt ar« 
dic, n. 23. Firzherb. 
tir.baſtardie.n.2, 

g Couar.epit.deſpo- 
{al.2.part,c.8.$.j.con- 
trarium tenet Brook. 
tit.baſtardie- n. 23, & 
alibi per cundem in- 
ter ſuos caſus, an, 24. 
Hen. 8, quem locum 
diligEter obſerues cus 

iO, 

Iſtud ita jure Can. 

c.cum hahcrert. de co 
qui dux. in vx. ext. 
quod. c, locum haber 
non ſolum in ſpurijs, 
ſed ctiam in inceſtu- 
ofis,vr eſt com.op.te- 
te Deciozin c.in prx- 
ſentia de prob. extr, 
n, 39. Gabr. lib.6, de 
alimen.concl.1,n,s. 
1 Inf.,s.part.$.7.Petr. 
Dubs: 366.Limir, 
9.yverb.filuus.Simo de 
Prztis, de interp, vir. 
vol.lib.5.fol.17.n. 27, 
k Infr.part.5.$.7. 


I Whois a Sodomite. 


Of a Sodomite. 


The ſecond part, 
which it tsnot lawtull to marrie* ; that is to ſays 
within the Leuitical degrees,or the degreespro- 
hibitcd by Gods law.For at this preſent,by the 3 
ſtatutes of this Realme it is declared and eſta- 
bliſhed, to be lawfull for all perſons to marrie, 
which be not prohibited by Gods law ; and thar 
no prohibition (Gods law excepted) ſhall trou- 
ble or impeach any mariage,withont the Leuiti- | 
call degrees 4. And therefore whoſoeuer doth 
marrie being prohibited by Gods law, ar being 
within the Leuitical degrees,cannotdiſpole any 
thing by his Teſtament but to the perſons a- 
bouc named, and eſpecially not to his or her 
children begotten in ſuch inceſtuous marria- 
ges; vnleſſcft theparents were ignorant of the 4 
impediment of ſuch conſanguinitie or affini- 
tic © : In which caſe the marriage being publike- 
ly ſolemnized, the children which ar 1 
ring ſuch their ignorance, or the ignorance of 
one of them, arcby theEccleſiaſticall Canons 
capable of all legacics andall manner of teſta- 
mentary benefits,as legitimatef ; albeitthe pa- 
rents afterwards ſhould bediuorced $:or vnleſſe 
ſo much onely were left vnto their ſaid children, 
as would ſerue for their competent ſuſtentation 
or nouriſhment * : or vnleſle the children were 
appointed bare Executors Without any other 
benefite:In which caſes the Teſtament is good i, 

as hereafter more art large &, | 


e borne du- 
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2 A Sodomite cannot make a Teflament. 
3 What if hee were neuer condemned of Soda- 


mitrie. 
p. xviij. 


Z2%A\Ea3 ſhethatdorh commit that wicked ©2592 folimillud 


7; 3 nefandum p_—_ 


and horrible fin againſt nature ?, inter maſcu os, ſed e- 


& as did the Sodomites,wherof me- fam flagirium illud 
> JR , . contra naturam cunt 


2 ture Þ,isf prohibited tomake a Teftament <,and nino communis eſt 


| tobequeath his goods and cattelles. Andalbeit Fey ot 


3 hewere neuer conuicted, } or condemned there-' catum, non ſodemi- 


a $8 rior am, ſed extravrdina- 
of in his lifetime, yet I ſuppoſe this excepriorr In» ny roma —f 


may be obieQted againſt rhe probate of the Te- tjoncm ici debere, 
ſtament 4, for that he was inteſtable at the time quemDD.communi- 


: rer reprobant, vt re- 
of the fact committed®. . ferrt Viuius, ib. com. 


op.verb,ſodomia.Dec.inL,j.de ſecundis nuprtijs.n.g.C.Card.iniclem.1.de conſang, & 
aff.qq13, þ Gen.c.ig. c Specde Inſtr.cdit.s.compendioſo.n.s, d Dec.in L. 
1. de ſccundis nup. D. Simode Preis. de intetp, vir. vol. lib. 2. dub. r. ſoluc. 4. n. 97. 


e Simode Prztis.& Dec.vbiſupra.Adde Cardinal.in clem.co3.de ſepul.q.19, 
Of. a Libeller. 


1 Whats afamous Libel. 
2 CALibeller inteſtable. 


J. xix. 


1 GE + Famous * Libcllis a writing made a Famoſum quidog, 


a tothe infamie ofany man, publiſhed inmalam partem ſu. 
mi multis ex cmplis 


? abroad tothatend Þ : and he that ſ 1s oſtendit Petrus 4 Pla. 


EESA condemned for deuiſing, writing, or ———— 
publiſhing rhe ſame, is thereby depriuedot the $1109, rho 


n abilitic _ 


The ſecond part. | 
e L&cuis.6qui.f. abjliticofmaking a Teſtament, or diſpoſing ofa 


de reſta.L.ynic.de fa - ny his goods or catrelles ©, 


mol, libel. C. Petr. a 
Pla.cpit.deh&L1.c.3 ; : 
Of him that killeth himſelfe, 


P. XX. 


Ahete® aff F any man doe wittingly andwil- 
20 b b- lingly kill himſelfe, his Teſtament, 
79 JAAN it hemadeany,is void, both con- 
ei ccrning the appointment of the 
D—* Execcutor,andalſo.concerningthe 
b Vaſq.deſuccere» Legacie or bequeſt of any goods; forthey are 
ſoluc.lib.t.$-3-2-3T. confiſcate Þ. 


a .L.fiquis filio.$. e- 
ins.de teſta.f,L.z,qui 
reſta,fac.polk.C. 


Of him thar is outlawed. 


1 Anoutlewed perſon loſeth his goods,and bene- 
fite of the law. | 

2 What if the ation be perſonall? 

3 What if the ation be uniu#t? 

4 Whether an outlawed perſon may make his Te- 
flament? ; 

5 What if the Prince giue the goods tothe Exe 
cutor, whether ic he therefore chargeablewith the 
paiment of Legacies? 

6 He that is outlawed doth ſometime for feite 
ot goods onely but lanas alſo. 

7 1 outlawed perſon may make his Teſtament 
of lands not forfeited. 

8 Anoutlawed per ſor may afiign: Tutors teſta- 
mentarie to his children. 

9 Certaine other caſes, wherein he that is out- 
Jawed may make his Teſtament, - 


d. x5). 
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-+50 


®,.3 N f outlawed perſon is not one- 
W>2 ly out of the protection of the 
>= Prince, and our of the aid of the 

'Þ lawes ofthis Realme ®,bur allo all 

5&9 his goods and cattelles be fortci- 
tedto the Prince, by meancs of theoutlawrieÞ, 
2-although f hee were outlawed but inan ation 
3-perſonall <, andalthough#-alſo the ation per- 
. aduenture were not iuſt:neuertheleſle his goods 
and cattelles areforfcited, by reaſon of his con- 


a_ Fitzh, Nat. Br.fol; 
161. Termes of Law, 
verb.vrlegarie. 

b Do. & Stu. lib.z.. 
C.3. 


e. Termes.vbi ſupr;. 


temptin not appearing; for it is awax/mein the 


common lawes of this Realme, that heethat ts 
outlawed doth forfeiteall his goods and cattels 
to the Prince;. without diſtinction whether the 
4 ation be iuſt or vniuftd. AndthereforeF it fol- 
loweth, that he. that is. outlawed cannot make 
his Teſtament of his. goods ſo forfeired ©. In ſo 
5 much that} if the Prince ——_— the for- 
feited goods of the Teſtator, ſhould giue the 
ſame againe to the.Executor; ncuertheleſle the 
Teſtamentis void inreſpetofſuch goods ; nei- 
ther can. the Legatarierecouer the ſame at the 
hands of the Executorf,for by the forfeiture and 
ſeaſin the propertiethereofis altered,andſo cea- 
ſing to bcethe. goods. of the Teſtaror, doe nor 

charge the Executor as aſſets 8. 
& lItjche Teſtator be outlawed by an outlawrie 
for fclonie, then he doth notonely forfeite his 
goods and cattelles, but alſo his lands and te- 
nements, whether they bee holden in fee-ſime 
- _ ib 


d Do&R.8&'Sru.l.2.c.3, 


e Iul. Clar. $.reſtim, 
q.19.DoR, & Stud.lt: . 
I.C.6, 


f. Doc.&Stu.1.r. c.6;. 


gs Doc.& Stu.l.2,c. 3. 
&lib.1.c.6. 


$ 
WA-T, 


The ſecond part, 


h Termes of Law ple or for terme of life : And heethar is thus 
| Vie ein keg .,,_ outlawed, can neither make his Teſtament of 
ur boc $. litera L. thoſe goods nor of thoſe lands, for they are 


quo ertia rendit quod one of his; 
{cripſeriart Brook Tir, . A 
' Gadns. & Petkins, Howbcit f I ſuppoſethathethatis outlaw-- 


tit. grant.fol.6, .edinanactionperionall, may make his Teſta- 
k Infr.part.3-$:V1]- ment of his lands, for they are not forfeited i. Or 


1 Is enim qui noftra- ; OY 
tibus dicicar velega- if t he do aſligne Tutors to his children (as with- $ 


eus, part differs 2 jn the prouinceof Yorke andother places by cu- 
ahi (ficur vr lega- ſtome there vied parents may doe; )the ſame a= 


i (4 png et, ſignation is tobe confirmed!, by the Ordinarie 
quam exilmum rem . 
Stratum. 1, relegari. © whom rhe probate of Teſtaments appertai- , 
#f. de pcen. Quinimo neth.Or f if there be any error or diſcontinuance 
& relegati quando- in rhe ſute, orproceſlſe, by meanes whereof the 


utetiam Vt- "For" . - 
Cn bona confi. outlawric is reuerſed or annulled. Or if the partie 


cara'unt.ſul, Cler.$. outlawedwere beyond the ſeas at the time of the 


reſtm.q.22, Artamen . k f 

non amircit teſt. fa- outlamric pronounced=; or if three Proclama- 

&ionem relegar*quo+ tions Were not made according to the ſtatute 
gar'q a : g . 

ad bona, 6 quz fint Jarely madeinthat behalfe, viz. one inthe open 


confiſcara. Iul. : 
Gerhia ao.Quere 6. countic Court,another at the generall quarter- 


cutrelegarus, itacti- ſefſions,and thethird at the Church or Chappel 


am vilegarus retict where the party defendant dwellerh *;in reſpect 
quid ſuperfir a6 pro- Whereof the outlawrie is reuerſed and voide: In 


criptum, five publi- theſe and like caſes the Teſtament is good, not= 
catum, Porro banni- 5 


eus non eft inteſtabi- Withſtanding ſuch outlawrie : Andlo itis if par- 
Jis. Clar.q. 17 denig; den be obtained, and hethereby fully reſtored 9, 


nec deportatus ad pi- 

as cauſas.Grafſus.$.reſtim.q.17.n, 9.mulrd minds efficitur velegarus inteſtabilis,quoag 
ca quz non ſunt applicanda fiſco, m Termes of law. verb, veleg, n Start, Eliz, 
AD,3x.c.3. © L.fiquis. $.quatenus.de iniuſt.reſt.ft. 


Of an Excommynicateperſon, 


1 An Excommunicate perſon may make a Te- 
fament. ' 
2 Sg- 


Who may make a Teſtament or wot. 62 
2 Sauing incertame caſes. | 


Q. xj 


Hether fan Excommunicate per- 
| {on may make ateſtament ornot, , vo 
is aqueſtion which hath many pa- com.c6cl.ir.de refta.. 


trons, both of the affirmatiue and <oncl. 1. Graff. The- 
ſaur.com.op.$.teſtm.. 


negatiue part, howbcit the affir- ©... per.Due.crad. 
matiue hath moein number,and thoſe alſo grea- reg. &fall. vbicirars. 


. . PTY Ws UT - , Tur & huijus, & illus. 
ter in weightor auQority® :Andthis affirmative 055 TE us 


concluſion proceedeth,although he be publike-- peat infiniri. 


2 ly excommunicated®,vnleſſc he be excommu- > Grafl.&Duen. vbi. 
. Ef: | ſupra, 

nicate for herefic,or manifeſt vſury, or for ſome ,. *$:4 an bic criam- 

, other cauſe, forthe which hee is prohibired to opus fir denunciatio-- 

make any teſtament <: or vnles he be excommu- 24Yi9c que ſuperins 

FR. "_ # dicta ſunt cad- part... 
nicate with that great curſe, which is called 4»a- 5.14.&5.18. 

thema,which is not to be inflicted but vpongreat 4 Socin.rrad. reg, &: 


cauſe, with great deliberation andſolemnitic ; vb excommus. 


Of Prodigall perſons. 


- Diners perſons inteſtable by the Cinill Lawe,, 
which are not prohibited by the lawes and cuſtomes of - 


0 XxxXilij. 


2 Thers | alſo for other cauſes are: a De quibus Vigetius- 
\ forbidden to make their Tefta-. 1? ſua method. iur.ci--. 
\ 1 merge uil.lib,9.c.5.& 6.cuar 
j B ments, by the Ciuill Law 2,name- fequencibus, 

& ly prodigall proper b and ſuchas . b Lis cui.f.de reſta,. 


« -vY . $.lte prodigus.Inftir, 
:=- ako doubr of their ſtate offree- quih? ao, permiſh 
—_ : 


- 


— 


c L. de ftaru, de res 
ſta.ff. a 
d L. qui in potciia* 
re.tf.de rcſta, 


The ſecond part. 
dome or bondage <; the ſonne alſo, ſo long as 
his father lined (in whoſe power he was) could 
not make a Teſtament,by the Ciuill Law 4. Bur 
ſecing thelawes of our Realmearecontrarie, I 
ſhall not neede to enter into any diſcourſe of 
thatlaw abouttheſe perſons. | 


Of him that hath ſworne not to ke 
a Teſtament, 


1 Itis an old queſtion, whether hee that hath 


 ſworne not to make a Teſtament, may notwithſlan- 


aDe qua.qBar.in L. 

fquis.ff.de leg. 3. Io. 
And.in c.quod ſcmel. 
de reg.iur.in 6.Bald. 
in Auth, hoc inter.C. 
de teſta, Spec. de In- 
ſtr.edi.$.compendio- 
ſe. verſ; quid f quis. 
Summa Hoſtienl. tit. 
de ſepulruris. $. an li- 
citum, Oldrad. co 


127. 
þ Specul. Hoſtienl, 
Oldrad. & aliz vbi 


ding make a Teſtament. 

2 Thegreater part hold the affirmatine. 

3 Nocautele wnder the ſamewhereby the liber« 
tic of making aTe(lament,may be taken away, 

4 Whether it be needfull that the Teſtator do ex- 
preſly reuoke his oath. | 


}. xxv. 


& T isf an olde queſtion, whether hee , 
a [-2/ that hath taken an oth notto make 
: j = a Teſtament, may notwithſtanding 
2045 © makea Teſtament: and although 
there were manywhich did hold,thatin this caſe * 
he could not make a Teſtament Þ, yet the grea- 
ternumber are ofthe contrarie opinion ©; eſtec« 
ming the othex(not to be lawfull,& conſequent- 
ly not of force to depriue a man of the liber- 


ty of makingia Teftamentd, And therefore; if 


ſupra. : c Bar.ind.L.ſiquis.Iu].Clar.$.reſtm.q.94.Michael Grafl.g.reſt.q.57. So+ 
arez.lib.rec.ſcnren.verb. reſt. n.67. & kzc opinio proculdubio communis cf, reſti- 
monio corundem Clar.Grafl, Soarez, d Bar.vbiſupr.cui acceduntetiam Olden.de 
aftion.,cla.5.in prin,Couar,in Rub.de teſta.extr.2.part, 


aman 
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amanfirſtmakea Teſtament, andthen ſwea- 

reth neuer to reuoke the ſame, yet notwithſian- 

ding he may make another Teſtament, & ther- RET: =" 
by reuokethe former® : for f there is no cautele fi Oat 
vnder heauen, whereby theliberty of making concl.tir.deiureiuri. 
or reuoking his Teſtament can be vtterly taken I —_ 
away f.Howbeit if} the Teſtator will make his F Bar. & Olden, vbi 
Teſtament contrary to his oath, then it is neceſ- ſupra 

ſary thathercuoke his oath allo; for the former 

Teſtament is not reuoked, vnleſſe the oath be 

alſo ſpecially'or expreſly reuoked 8. Or at the 8s OY 
lcaſt, mention eſpecially made of the former ba rngany gy wane" 
Teſtament, with the oath : as for example, doe $.reſtm.q.87.vbidicir 
now make this Teſtament notwithſtanding my for- — Vaan 
mer Teftament,with the oath therein conteynedgiot 

fo reuoke the ſame **, For in this caſe, the former 22 Menoch. de pres 
Teſtament is reuoked. And ſo itis, iftheſecond —_ -lib.4. peſump: 
Teſtament be confirmed with an oath:for then 

the former Teſtament, which the Teſtator did . 

ſweare notto reuoke, is neuertheleſle as effe- 

ually reuoked,as if the Teſtator had not one- 23 To.Dile&.Duran, 
ly made mention ofthe oath, bur preciſely re= 9<*< Teſtand. tits 
uoked the ſame ?3, Da 


4 


Of him that is at the Very point 
of death, 


1 Hethatt at the point of death cannot alwayes 
make his Teſtament. l 
2 What if it appearethat he is of perfite minde 
4nd memory. | 
3 What if his wordes can ſcarcely be under ſtoo 
4 What if it be doubted whether he be of per- 
L 


fite 
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The ſecond part. 
fite minde and memories 

5 Whether the Teitament made at the point of 
death by the motron of another be goodor not. 

6 What if the perſon be ſuſpetted which doth aske 
the queition. 

7 They which be extremely ſicke doe eaſily an- 
ſwer( yea)to any queition. 

8 Theformer Teitament is not renoked by the ſe- 
—_— by him that is ready te die at the interro« 
gation of a ſuſpected perſon. 

9 GR theT -— mock be good which is made 
at the interrogation of a perſon not ſuſpetted. 

Io What if the ſicke mans meaning doe not ap= 
peare but by his bare an(wer. n; 

11 Whether that Teſtament be good, which be- 
ing written by the Kinsfolkes of the ſicke man , and 
jy ncar readuntohim, and he demaunded whes 
ther he be content to haue the ſame ſlandfor his will, 
«1(wereth ( yea.) 


PF. xXv).. 


?D/D Hetherjhe that is at the verypoint: x, 
Z/@ of death may make a Teſtament, 
PAYAYVAS or whether the Teſtament made. 
pA by him when he is halfe dead, be 
| = orno, may be knowne by 
theſe caſes following, 
The firſt caſe is, when a man being ſo ex- 


tremely {icke, that he is wel nigh dead,yet} ne- 2- | 


uertheleſle it appeareth vndoubredly by his ge- 
{tures and ſenſible ſpeeches, that he is of good- 
vnderſtandingand ſound memoric; in this caſe 
FD ns there. 


\ "Rd 
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there is no queſtion , but he may make his Te- 
ſtament 3,for the integrity of the minde, and 
not of the body, is required in the Teſtator® , 
and the liberty of making a- Teſtament, doth 
continue euenyntill the laſt gaſpe<.Inſo much 
3 that fif the Teſtator benot able to pronounce 
his wordes ſo plainly and diſtin&ly as he had 
beene accuſtomed , but ſcarcely and with great 
difficultie can be vnderſtood of ſuch as be pre- 
ſent, / his tongueperhappes being ſwolne or 
becomeſtiffe,and vnruely, or otherwiſe diſtur- 
bed by meanes ofhis fickeneſle, ) yet doth not 
the Teſtament therefore loſe his force or ver- 
rue, | 
4 The ſecond caſe is, F when a man is atthe 
oint of death , but it doth not appeare 
plainely whether he be of perfe& minde and 
memorie,In which caſe, ſome are of opinion , 
thatneuertheleſle he is to be ner ha of per- 
fet minde and memory ©. Others are of the 
contrary opinion, comparing him that is in 
this caſe to a dead man, partly through the in- 
tollerable extremity of the ſickeneſle,and partly 
through the cogitation of imminent deathf.O- 
thers more indifferent do reconcile theſe con- 
trary opinions,with this diſtin&ion : either the 
ſicke perſon doth ſpeake ſo diſtin&ly as he may 
be vnderſtood,and then he is preſumed to be of 
perfe& minde and memory,and fo to be in that 
caſe thathe may make his Teſtament; er elſe 
he cannot ſpeakeſodiſtinly as hemay be vn- 
derſtood,and then he is notin caſe to make his 
Teſtament 8. | 
| \ L3 The 


a L.quoniam indig- 
num. C, de teſta. & 
DD. ibidem. Mantic. 
de conicR.vit.yol.lib 
2,tit.6. Simo de Pre- 
tis.de interp. vir. vol, 
lib.z.dub.vlr. ſoluc-4. 
b L. 2.fﬀ. de teſta. L. 
ſenium. C, qui teſta. 
fac. pol. 

c L.4.de adimen. leg. 
ﬀ. 


d d.L. quonii indig- 
num.Simo de Prxtis. 
vbi ſupr, Phil. Franc. 
in Rub.de reſta. lib.6. 
Alex.conhl.33. vol.3. 
n.7. 


e Panor. in c. fin. de 
ſucceſl; ab inteftar, 
eXtr,n.g, 


f Paul.de caſtr. con- 
fGl.155,vol.r, 


g DD.inL. iubemus 
C.de teſta. Mantic.de 
conic. vir. vol. lib. 2. 


tit.6.n.5.Viglius.ing, 
ſed cum paulatim.In- 
ſtir.de teſt. ord: vbi 
hoc diſtinioni foe 
dere cociliat iſtas cd 
rrarias leges, nempe 
L.quonii indignii, & 
L.iubem?.C.de tefta, 


h De hacgq. conſvlas 
velim Miric.de con- 
3c. vir. vol. l. 2. tir.6. 
&Gab.Rom.1.4.com. 
conc]uli. tit, de teſta. 
concl.2,vbi no paucis 
content? cſt diſtinRi- 
onbus, 

1 Paul.de Caftr,.con- 
fil.155.col.pen.vol.r. 
Zal.conl.3.vol.1.n.37 
Sotin.lun.confil. 183 
1:27.v01.2. qui refert 
hanc opin. eſſe magis: 
com. 

k Zaſd, conſf.3.n.37. 
yol. 1. vbiarttcſtatur 
hanc op.cfle com. 

] Socin.d.conſfil.18z. 
vol.2.n.39.Sichard.in 
L.iubem*.C.de reſta, 
n.,.in fin. 

m Paul, de Caftr, in 
L. hac coinluhma.s. 
at cli humana, C.qui 
ecſta. fac, pol. Manic, 
. de conict,vii,vol.l.z, 
tr.6.n,10.50cin, lun. 
conh1.144.v01.2.n.49. 
Sichard.in d. L. iube- 
mus, C. de teſta, n.7, 
Pecki®.trad. de tefta, 
coniug.hb.r.c.r 7, 

n Hic.cui moribund? 
(air Alex.) c<ſponde- 
xet;lra, ctiamfi inter- 
rogares min interfe- 
ciflerhominemgconſ, 


33.vol.3, 


CT 


The ſecondpart. 
The third caſe'is, 'when he that is at the , 
oint of death and hardly able to ſpeake , fo as 
= may be vnderſtood , doth not of his owne 
accord make or declare his Teſtament , but 
at the interrogation of ſome other, demanding 
of him whether he make this or that perſon his 
Executor,and whether he giue ſuch athing to 
ſuch a perſon , anſwereth,yea, or Idoe ſo. In 
which caſe it is a queſtion of ſome difficultie, 
whether theTeſtament be good or not,neither 
can it beanſwered ſimply, eyther negatiuely, 
or affirmatiuely , but diuerſly in x cn re- 
ſpe&ts Þ:for iff he which doth aske the queſtion 6 
of the Teſtator,be aſuſpe&ed perfoni,or be im- 
portunateto haue the Teſtatorto ſpeakek, or 
make requeſt to his owne commoditie! ; as if ' 
he ſay,Do you make me yourExecutor,or doe 
you giue this or that? And thereupon the Te= 
{tator anſwer,yea : in this caſe, itis to bepreſu- 
med,that the Teſtator did anfwer,yea,rather to 
deliuer himſelfe of the imporrunicic of the de- 
maundant, then vpondeuotion or intent to 
make his will ® , becauſe itt is for the moſt part - 
painefull and grieuous to thoſe that be inthat 
extremity , to ſpeake or bee demaunded a- 
ny queſtion : and therefore are ready to an. 
fwere(yea,)to any queſtion ® almoſt, that they 
may be quiet : which aduantage, crafty and co- 
rctous perſon knowing very well , are then 
moſt buſie, and doe labour with tooth-and 
naile,to procure the ficke perſon to yeelde to 
their demaunds, when they perceiue hee can- 
not caſily reſiſt them, neyther hathtime to - 
| uoke 


conceiued a 
deth the que 
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oodif the Teſtator doe onely anſwere, yea? 
ſuppoſe,thart without ſome conieQure of the 
Te ors meaning ; it , not ſufficien 

3 


tt. And 
though 


65 


woke the ſame afterwards , being then paſ- 
ſingrto another world?, And therefore worthi- 
ly and with great equity andreaſon, is that to 
bedeemed for no Teſtament, when the ſicke 
erſon anſ{wereth, yea, theinterrogation being 
made by a ſuſpe&ed perſon;as well in reſpect of 
preſumption ofdeceit inthe one, as of defect 
ofmeaning of making of a Teſtament in the 
$ other?. And this is true eſpecially, when 
there is another former Teſtament, for that is 
not to be reuoked by a ſecond Teſtament, made 
at the interrogation of another , in manner a- 
forceſaid 9, | 
9 Burfifthe perſon which maketh the motion 
be not any way ſuſpeQed , and it doth ap- 
peare withal by ſome conieRures,that the ſicke 
erſon hada deſire to make his will, as if the 
ke perſon ſend for his friend, who bei 
ynto him, asketh him whether he make this 
or that man his Executor, which otherwiſe 
were to haue the adminiſtration of his goods , 
ifhe died inteſtate; to whom the ick perſon an- 
ſwereth,yea; orI do make him my Execcutor: 
Inthis caſe this Teſtament is good*, albeitit 
were in prejudice of an other Teſtament made 7m G 
10 before!. Butt whatifir do not appeare by any Dos cenki ”R 
conieCture,thatthe Teſtator had a meaning to Socin. lun. confil. 
make his Teſtament,and yetno ſuſpition can be "4 3-44-45» 
yu the perſon which demaun- 
ton , Whether is the Teftamenr 


come 


0 d.L.iuben?,& DD. 
ibidem, 


p Mantic.de conie&, 
vit.vol.lib.z.rir.6.n.9. 
Couar.in c. cum tibi. 
de teſta.exr.n.q.Þ cc 
kin, d.c.17.n.2, 

q Socin.lun.d.confil, 
183.n.34 Zaſ. d. conf, 
3.n.41.Molinc*in ad- 
dic. ad confil. Decij. 
439. vbi non dubirtar 
aftirmare, Decium & 
alios contrarium c6- 
ſul. peſſime conſulu- 
ile. Adde Menoch.de 
preſump.lib.q. fol67. 
verb. quartii, quihoe 
diftum remperar 8 
Decium ſaluer diftin= 
fionis ope. 

r Zaſ:d.conſi}.3-n.zy 
Socin, Iun. d. con6}, 
183.n.31.Couar.ind. 
c.cum tibi.n.qgPecki® 


t Mantic.de conieR&, 


vir.yoL lib.z.rit.6.n.s, 
Socin.lun.conſil, 183 
vol.2.n.6.3 Ts 
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24 Menoch.craft. de though ſome of good authoriy doe ſeeme to 
piuypmillerce hold the contrary,and that it is ſufficient *4,yet 
br Menoch.d.prefii Idoe take it, that this opinion ought to take 
$.n.24.verhic.ſecund? place, When as it doth appeare ſufficiently , that 


c aſ> ybi extat 6.quod the Teſtator was of ſound memory , norwW ith- 


cum teſtator vere {a- . , 
ne mctis eſt, & ſicor- tanding the extremity of fickneſle,and propin- 


4 97 Xgeratq infir- uity O death 25 £ 
mi iacer, valctipfius * Tþ.« fourth caſe is, when the þ ſicke mans T1 


eeſtamentum adalte* _ 
thus interrogariovem kinsfolkes, or ſome other perſons doe cauſe a . 


condicumycuiusregu- Teſtament tO be written , aſter their inditing, 


Ix extenſio tertia eſt, , 
mf non conſta. ( the ficke Man as yet not knowing thereof ) 


rethuncteſtatorem, and then afterwards the fame being read vnto 


hacints b- 4. * , 
Tabard and. him , and he being demaunded, whether the 
one-tandi,- fameſhall ſtandforhis Teſtament, anhvereth, 


—_ conic. yea ,and ſhortly after dyeth : in this caſe the 
vit,vol.},z.cit.6, N10. a 

qui dicithanc op.cflc Teſtament is not good®, vnleſſe the Teſtator 
mgis com.Couar. in had firſt vttered his meaning to the VWriter or 


d.c.cum tibi.n.4. : k 
© bard.inLjube. INGITET therof*,orhadrequeſted rhem ro write 


mus.C. de reſta. n. 7. his will 7,or vnleſſe the Teſtator being of good 
Gabr.lib.q.com.con- 4; de and memory,had by plaine and expreſle 


cluſ.cir.de reſta.concl : ' 
2.,13-17- wordes,or other apparant coniectures , confir- 


 y Gabriel.vbiſupr. .med rheſame, then onely by wang 14s D, 


Mantic. 
7 rn yr Y -» But whar if a will be brought to e licke 
man; which bcing read ouer in his hearing, 


and hee demaunded. whether the fame ſhall 
tand for his laftwil and Teftament, anſwereth, 
yea: andit doth-not appeare whether the fame 
was written and prepared by rhe direction of 
the fickeman,or elſe of his kinsfolks 8 friends, 
a Alex.confil.z3.vot whetheris itto be prefumedto haue beenepre- | 
\Gabr.1.4.cn.$69- pared by his direion or by theirs? It ſeemcth, 


Ra.cenclz.n.15.Mc- : | 
noch.d. 1. 4. fo, 56,0 bythe ficke man,in fauour of the Teſtament * ; 


4" burwhenit appearcth indeede to haue beene 
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madercady by others, then albeitthe Teſtator 
being interrogated doe anſwere as before, itis 
preſumed that the queſtion was made by the 
ſuggeſtion or on-ſetting of the ExecutorÞ, 
and ſo the Teſtament is not good, as is afore- 


ſaid. 
Of Eccleſiaſtical perſons. 


« Twoſorts of Eccleſiaſtical perſons,veoular and 
ſecular. 
2 Whoare meant by regular perſons. 
3 Religious perſons compared to bond-men. 
4 Religions perſons compared to dead men. 
5 Whobe here meant by ſecular Clerkes. 
6 Eccleſtaſticall perſons are not ſimply prohibi- 
ted to make their Teftaments. | 
7 Eccleſtatticall perſons may make their T efta- 


ments of all _ , which they hane not in right of 


their Charc 


8 Eccleſiaſtical perſons cannot make their Teſta- 


ments of things immoneable, which they poſſeſſe in 
right of their Charch. 

9 Att Eccleſiatticall perſon may make his Teits- 
mentof the glebe by him ſowen, 

10 Whether an Eccleſtaticall perſon may make 
his teftament of the fruites not receiued. 

11 Allfruits which happen during the vacation, 
are duc tothe next incumbent. 

I2 Whether au Eccleſiaiticall payen may make 
his teitament of all moncable googas,which he hath in 
right of his Church. 


b Mantic.de conie&, 
vit,vol.L2.tit,6, n.10, 


I3 Some caſes wherein Eccleſtaiticall perſons | | 


L 4 | cannot 
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cannot diſpoſe of their goods. 


$. XXVij. 


© Fj Ecclefiaſtical perſons there be 1 
7 two ſorts, the one Rezular,the 0- 
ZRS4 FE ther Secular *, By RegulartI doe 2 
3/2 vndeiſtand Monkes, Friers, and 
8 other religious perſonsÞ, wherof 
ft becauſe we hauc nonerthis day in the Church.3 
of England, (hall not neede to enter into any 
diſcourſe concerning them: Onely this by the 
way, that theſe religious perſons in reſpe& of 
their canonicall obeyſance, vowed vnto their 
Abbots. and Prelates, arcin law compared vn- 
« Specul. de ftaru. ro bond=men©,andfin reſpec of their vowe of F 
_ \ tie. ville. CNEIr. perpetuall pouertie , or renouncing the 
nage circa medium. World,theyare compared vnto dead men ©, and 
e Quodſiquis ſire jntheſerelpeRts they could not make a Teſta- 
e Monachus Fieee. MENT®. Butifareligious man had madea Teſta- 
ſtabilis,legaclul.Clar, ment, before his. entrance into that profeſſi- 
+ wry Jy 7 x8 on, then was the-ſame to haue becne-proeucd 
in.q 34-&Ferdins, and cxecuted, as if hee had beene naturally 
Vaſq.de ſuccefl. pro- deadf :andit hehad made no Teſtament, when 
greib.r$.j. .- hehadentred into religion, then the Ordi 
f Litleton..vbi ſupr. eugion, tnen tne Urainary 
| might have committed the adminiſtration of 
I. wn gta his goods, as of one that haddyedinteſtate 8. 
nurins.de c.Teſta.cr, Butt was andis otherwiſe with fecular Clerks, 
n.r.fol.67. - who albeit they bee ſometimes comprehended 
k Panor.inRub. && VAder the name of religious perſons Þ, yerthe 
regular.cxtr. law diſpoſeth otherwiſe concerning their Te- 
i Ve ftarius ſequirur ſtaments, then of the Teſtaments of religious 
koc$, perſons !.. 


a c.duo.12.9.1.glofl. 
in Rub. de regulati- 
bus.cxtr, 

b. c.2.de teſta.cxtr. 
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5 By ft Secular Clerks Ivnderſtand Archbiſhops,. 


Biſhops, Deanes, Archdeacons, Prebendaries, 
Parſons, Vicars, and other Eccleſtaſticall mini- 

6 ſters. or cleargie men *, Theſe perſons f are in 
fome reſpe&s prohibited to: make their Teſta- 
ments, bur they are not ſimplic forbidden; 
Wherefore that we may the betterknowwhen 
they may make a Teſtament, and when they 
may not; weeare firſt to conſider whether the 
things whereof they make their Teſtaments,doe 
belong vato them. in any other reſpe& then in 
therightof the Church, or of their Eccleſtaſti- 
call living =, 

7 Forfof other things then ſucl1as are gotten 
by right ofchs Church, whether the ſame be left 
vnto them by their parents, or giuen by ſome 
friend; or whether they got the ſame by their 
owne induſtrie, either by preaching of the Goſ- 
_ by teaching of Schollers, or other la- 

our ®, of ſuchthings they may freely diſpoſe 
and make their Teſtaments, aſwell as lay-per- 
ſons: alchoughthe: ſame be giuen, or gotten 
after they be entred into the miniſterie, and alſo 
afrerthey haue obtainedſuch ſpirituall promo- 
tion P: | 
If any thing doe appertaine vnto- them in 

_ right ofrheir Church, = 1h weeareto conſider, 

$ whether the ſame be m3zc45le ornor, For off 
#19 74e4le things, as of hoſes,or of demeanes, 


or of glebc,and luch like, Eccleltalticall perſons P 


cannortdiſpoſe by their Teſtam2nrs 4, nor ofthe 
trees,. or fruites, growing vpon the ſame de- 
g:mcans,orglebe®:ſauing | wherethe incumbent 
| before 


k Michael Graff: The« 
ſaur.com.op.$.teſtim; 
q- 34. Iul. Clar;$.re- 
ſtm.q.27. 

I c.1.c.cum in offici- 
15.c.relarit, el.2.c. re- 
quiliſti.de rcſta, extr,. 
Couar.in d.c.x. 


m- Ira diſtinguirur. im 
d.c.rclatum.cl,z, 


n._ Panor.ind.c.rela- 
tum.c1.2.de telta, cx . 
ec.flores.yit.vol. pare.. 
1.fol.4. 

o d.c.t,deteſta.extr.. 
& Couar,ibidE.Grafl.. 
$. teſtmm; q. 34. Per-- 
kins.tir.deuiſes.c,8.in: 
prin. 

p Cyn. &alij in Au- 
then. licentiam. C.,ds 
Epiſcopis & Cler, 
Grafl; d. $. teftm. q. 
34-N.2, 

q L. wbemus, C. de 
{acroſan eccle. c.cuim: 
in officijs. c reJatum, 
el. 2. de reſtam, extc.. 
Perkins tir.deuiſes, in 
rinc. 

r Perkins vbi ſupr.. 
Epiſtola cuiuſdam li-- 
bri qui inſcyibirur, . 
Au anſwer 10 au abs- 
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their Teſtaments of the f ruits of their liuings, 

aibcit not as yet recciuecd, but paiable that yeare 

ot harucſt following. Neuerthbeleſſe by the fta- 

tures ofthis Realme,fuch cuſteme and conſticu- 

II ton is takenaway,by which ſtatute *;j all fruits, z 4.Scar.H.8.an, 28, 

tithes,oblations,and other emoluments whatſo- <7 

ever belonging toany Archdeaconrie, Deanry, 

prebend, parſonage, vicarage,hoſpitall, warden- 

ſhip, prouoſt-ſhip, or other ſpirituall promoti- 

on, benefice, dignitic or or office, (chaunteries 

onely excepted.) growing, riſing or comming, 

during the time of the vacation of theſame ſpi- 

ritual promotion, belonging to the nexrincum- et | 

bent, and to his Exccutgrs towards the paimenr INS 

ofthe firſt fruits. & Stud. lib,2.c.39.40. 

Of goods # moucable which an Ecciefiaſticall 3,5 152m quidem 

. perſon poſleſſeth, albeit the ſame were gotten dine huius romnd Alb 
in right of the Church, or by meancs ofhis Ec- gliz : ſedartento ww 
clefaſticall living, he nay make his Teſtament, !*gononprocedi 

like as of any other his temporall goods ©; whe- c.relatuw.cl.z. de re- 

ther ſuch Eccleſiaſtical perſonbe Biſhop, Deane, —_ 6 ieftfis 

Archdeacon,Prebendarie,Parſon,or Vicar,or 6- q. :7.Grafl s. ads 

therwiſe termed or intituled {certainecafes one- 4 34- 

13 ly excepted>;)riz.fof goods which aBiſhoppe ©,6,"nmcl2.4 

hath common with a Deane or Chapter ©, or cir.deuiſes in princ. - 

which a Deane or Chapiter haveconimon to P24 &5rud. lib, 2. 

themſelues 4; or which a maſter or brethren of 4 Ficch, Abridg, tic. 

an Hoſpitall or Colledge have alfo amongeſt *<fm.o.7. 

themlſclues, inthe right of their houſe ©; or of 5... i fapra, _— 

goods which are dedicated to the Seruice of f riologia eſt,quia 


God, as ornaments of the Churchf; or of the ivimodirerumnul. 


. . ; lum eft c6 on. 
Ecclefiaſticall rights, not reccined ornort due, 6 multi Late de, 
nor pa/able in the time of the incumbencie of rum.diuil. - 

: | the 


The ſecond part. 

the Teſtator, butreſerued to thenext incuna- 

e d.Star.H.8. an. 28, bents: In which caſes it is not lawfull for Ec- 
ET: ceptio enim fir. IELaſticall perſons to make their Teſtaments 
xceptio enim fir- . "a 
matregulam in non of ſuch opds which caſes excepted » It 15 

excepus.Dec. in L.i. Jayfull for an Ecclefiaſticall perſon ro de- | 


— Eeregiur ure Clarchis willh, cither of the goods themſclues, 


quo nos viimur.artic. (if they remaine and are extant)or of the money 


cler.c.1,Do&.& Stud, , . ; 
a coo fhcteinre taken for the ſame being ſolde or alienated?. 


can.Panor.ig d.c. rclatum.cl.2.n.3.GraFd.$.reſtt.q.z4.lul.Clar.$.c.ctin.g,27. 
Of Kings. 


1 Examples borrowed out of the old Teita 
ment, wherehy it may ſeeme lawfull for Kings ts 
gine awa) their kingdomes. | 

2 ” a humane reaſons ending to the ſame 

WY Co 
F - Other examples taken ovt of the prophane hi- 
flories of Kings, which hane diſpoſed of their king- 
domes by their Tefaments. | 

4 By the Ciuill aud Canon Lawes, a King cannot 
gine away his kingdome. 

5 Whether by the lawes of this Realme, a King 
may giue away his kingdome. | 

6 Anvncriaine concluſion. 

9. xxvilj. 
og T may ſceme lawfull for a King 
2 PR by bis Teſtament, to make his 
9 | [GP heire whomſocuer he ſhall thinke 
9/9) GIA good,ortoleauec his kingdometo 
Ow whomechcewill, both by Gods 
Law/and mans lay, ; 


By 
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x By Gods law,becauſef Moſes a man,to whom 
God did ſpeake as it were face to face, left the 
principalitic or gouernment ofthe Uſraelires to 
Toſua, a,being of the Tribe of Ephraim band not a Deutero.c.vilt,verſ. 
ro any of his owne Tribe, which wasthe Tribe Po 
of Leui ©, King Dauidlikewiſe,a man after Gpds 8,9... oY 
owne heart, did beſtow the kingdome on Sxo- rain Rub, 
0n 4, hauing the ſame time an elder {onne, fin Le Moe 
namely, Adoniah ©: the ſame Salomon, the wilelt d Lib.x.reg.c,1. ver- 
man that euer was or (hal bef,whiles he reigned —— 39. cu ſe- 
as King, did giue vnto Hyram King of True, e cod. c. verſic. 41, 
twentic Citties of the kingdome of /rael, firu- cumiequen, 
ate inthe land of Galles. The holy Patriarke 7 , H_——_——_— 
cob alſo, euen he that wraſtled with an Angell ®, h Genel. c. 32. verſ, 
depriued his eldeſt Son Ruben ofhis birth-right, *4 + 
and gauethe ſame to the fonnes of 7oſeph i. i Geneſ. c, 49. Para- | 
By mans Jaw, becauſe the voice and will SATO. 
ef a Prince hath the force of alaw &; becauſe & $- ſed & quod, In- 
alſo a King is ſaid to be a mortal God}; and ther- OO ——— 
fore what he commaundeth ought to be obey- 1 Bald.in g.prererea, 
ed without reſiſtance ®, if it doe not repugne - prohib. alienac, 
| ; : ud, per fzder.n, 14+ 
thelawe of God immorcall®. To beſhorrt, if a pſal.8:.verſ.s. 
King might not diſpoſe of his owne kingdome m Bald.in auth. hoc 
athis ownepleaſure, then his ſtate were not ſo. 50205 © — 
good as the ſtate ofhis ſubie& 9,for the meaneſt lim videas. 


ſubicc may freely diſpoſe of his owne ?.Beſides * &Apotea.verl, 
19,& c.5.ver{.29, 


which vrgent reaſons, whereby appeareth the o Oldrad. confil, 94. 

roote and life of this humane lawe, there bee infin- 

ſundrie pregnantexamples, which as branches a, A HOK 2a 

ſpringing trom that liuely roote , hauein ſun- 

drie ages and countries brought foorth faire 

and good fruir, whereby the torce and cth- 

Cacic of that law hath beene made manifeſt to 
+ PI __ 


The ſecond part. 


go +" 45 WE all the world; let theſe fewe ſuffice for a taſte. Tt 
!uſtr, quzit.c.1, 


Cicero Ora. r. pro isrecorded that <Mtalus a King in 4/iatheleſle, 
I:ge agrar.alias lib.z. did in his Teſtament inſtitute the Romaxe people 


- *<F d.c.r. his heire, who by vertue of that Teſtament did 
© Eodem loci,  enioy: the kingdome 1: likewiſe that _Aexanger 
u Cornel. Tacitus... King of ,f£gypt, did bequeath ynto the ſame Ro- 


> 00m gg 9 mane people the kingdomes of Alexandria and 


x Quorum meminit «Egypt *, Prolemens the King of «Egypt gaue as 


NE Rnad ho way the kingdome ofthe Cyrens \, Vuguinus was 
L.prohibere.s.planz. King of the Gothes by the appointment of Hal- 
f, quod vi aurclam. 1,1: Tocomeneerer (I meane inreſpedt of 
TIaſ. in L. debicorum _ 

C.de paRtis. Bald. in Place not of time) we may read how Praſutagus, 


proem de feudis. n. one of the Kings ofthis Realme of England, a 


| nope aa -Fanhl lictle after the death of Chriſt,did make the Em- 
z Innocen.Cardinal. perour Nero his heire *: And diuers otherKings 
_— pong A- hauedonethelike*.Sothatit is neither newnor 
Ie&o.de iuretur.exer. [Xrange, that Kings haue by their Teſtaments gi- 


Felin, inc. dileftide yen away their kingdomes from thoſe, who 0+ 


pn eridoaic therwiſe ſhould hauc enioyed the ſame. 


deuiſe. n, 5. tit. exc- Notwithſtanding} alwell by the Ciuill Law Y, 
cur.n. 108, hiſce ver- ae by the Canon Law *, (with the which lawes 
bis:L'opini6 de pluis - , 

luſtices & DoRors. the lawes of this our Realme of England, doe in 
del cannon & ciuil this point ſeeme to ioyne hands ®: )Itis vnlaw- 


ley, affembles in le : . ap 
Elbequer chambre, 11 for a King to giue away his kingdome from 


quant Roy Henry his lawtfull heires; for the confirmation whereof 


quare morult-fuirque djuers writers viediuers reaſons Þ. 
11 plc faier reſttn, 8& 


legacy des biens que But famongelt all theirreaſons, Iſeeno rea- 5 


il auer, mez.dez bits ſonto induce meeto aduenture any further in- 
de Royalme,ceſt afſa- j | 


uoyer ancient,Corone & Iuells,i] ne puir,.Eodem tendunt quz 4 Guliel.Lamberto, vi- 
ro doiſhmo,tranſcripta ſunc,ſub hac verborum ſerie : Deber vers de iure rex omnes 
cerrras & honores,omaes dignitates,& iura, & libertates Coronz tegni huius,in inte- 
grum cum om integritate,& ſine diminutione ſeruare, &defendere,&c. lib.de prif- 
cis Anyl.legib. tic.de reg.othc.fol.zzo. b De hac q_.conſulas Franc.Hotto.iuriſcon- 
iulcorum omniuw,quos iſta peperit ztas,celeberrimum.lib.r lluſtr.queſt.c.r. 
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to the examination of this deep and dangerous 
ueſtion,muchleſle to "2947 0 to the conclu- 
Ga not onely becauſe the ſame being ſo high 
an obic&, doth farre excecd the ſlendercapacitie: 
of a meane ſubie& :bur alſo forthar this prince- 
ly controuerſie, as it hath ſeldome receiued or- | 
dinary triall heretofore; ſo hereafter if the caſe- 
wereto bearguedin very deeds, very likely it is. 
tobe vrged with more violent arguments and: 
ſharp ſyllogiſmes,then by the vabloody blowes 
of bare words, or the weake weapons of inſtru- 
ments made of paper and parchment :. And on: 
the other ſide to be anſwered with flatte denials 
of great force,8& diſtinions of greater efficacie,,” 
then can —_ from any legall orlogicall en- 
gine; andinthecndto be decided andruled by: 
tlie dead ſtroke of vaciuill and martiall Can- 
nons, rather then by: any rule of the Ciuill or: 
Canon Law. , 


Videant Quorim interett; 


THE THIRD PART 


OF THIS TESTAMENTA- 
RIE TREATISE. 


WHEREINISEXAMINED 
what things may be ore by wil, 


—_— es. at. 


> — TT >" OE. THT — ..c— ——J ce 


The Pargraphes or Cp ofrhg 


d part. 


—Y 


| Hat things are examined in this 
thirdpart. 0.I, 

Yes 1 unds.tenements and hereditaments 
| FÞ ceanotpaſſe by willbut in certaine 
caſes. þ.2. 

Certaine _ approued by cuſtome, wherein it is 

lawful te bequeath,or deviſe lands tenements and 
haeditements. +3 
Certaine cafes authorized by the flatutes of this 
Real me whereby it is lawful to deniſe lands, tene- 


ments and hereditaments. 4 
Of the demiſe of goods and cattols. 
Diners kinds of goods and cattele not 't denifable b 
will. 0.6. 
Of the aigning of tutors,and diſpoſing of dies 


Of committing the tuition of children and cuftody f : 
their portions within the o_—_ of Torke. _ : 
0 


17ho may appoint a tutor. 

who may be appointed tutore 

To whom « tutor maybe appoinited. . 

Of che manner of appointing tutors, 

Of the of fice and anthority of «tutor. 

By what meanes the momeg is ended. 
e 


VW HAT: THINGS 
ARE EXAMINED IN 
THE THIRD PART. 


. THETHIAD PART. 
T The third principall part denided into two 


members. 


2 The firſt member three-folde. 


N the third part 
Z\| of this Teſtamen- 
(| tarytreatiſc,there 
I | wi -- be _— 
what things, 
£7 - q Fo mp ns, 
#2, || the Teſtator ma 
Al diſpoſe, —_ 
> || by his Teſtament. 
| Concerning 
the - former of 
thelc,it ſhall Fn", amifſ to ſpeake firſt ofthe 
bequeathing or deuiſing of land, tenements and 


hereditament 5®. 


2 Inf, cad. part, $$, 
Secondly, of the bequeathing or m— 2:34 
M 2 


| The third part. 
of gods and rattels'Þ, and thirdly, of the com- 
milting of the taitiowof children , andcuftody of 
theirportions and rights , during their mino- 


backeotonc, 3. rity 
p.&e. Pxm.SS.7. rities <. 


b Inf.ead.par.$5-5,6 


Ofthe deuiſe of lands. 


3 The rule of the deuiſe of lantls is negatine, 
2 Theexceptions of this rule areof two ſorts. 


h. ij. 


9a ef Rucitis, that this matter of the 
KW, [EY deuiſe oflands,conements and he- 
of 4) WAY reditaments, within this Realme 
6&3 Lea” of England, with all queſtions in- 
cident thereunto,is to be determi- 
ned,according to: the layes temporall of this. 
Realtne;andis notſubie& ro the rules anddeci- 
fions of the taws ciuil or Eccleſiaſtical:leſt ther- 
fore whilfFE world ſeeme a meere profeſſor of 
the cinilltaw,/Imightſceme altogether toneg- 
tet both wand ciuility,by thruſting my fickle 
inito'anothers harueſt, and ſetting my foote in: 
anorficrspolRffions, without licenſe firſt ob» 


tainediForthe auoyding of thisioffence , before: 


I'go any fatther;Tamto crauethis fauourſlear- 
ned profeſfors,and1crious ſtudentsof the haws 
temporal ofthisRealme,)) that for as much as. 
this yoor fielde,wherein groweth all theſeque- 
ſions concerning the denife 6f landes, doth tie: 


fa iuſt betwixt me and thoſe orher'groundes,. 


whetcin chematke whereat'T aime,'is placed, 


and: 


what things may be deniſed by will, +77 
and wherein the fruit which I would gladly vt- 
tcr is planted : ſo thatI cannot(as now my iour- 
ney lieth) haue ready acceſle vnto the one , bur 
through the other : It would therefore pleaſe 
you glue me i little leaue to walke through a 
corner of your large Dominiens,' vnto thoſe 
foreſaid places, more proper to them of mine 
aeyne profeſſion, (Your territories, I conteſle, 
are very fertile,and full of hidden treaſure: the 
fruit alſo of thatſoile,I meane the golden cafes, 
much like the golden fleece of Co/chos : the gro- 
wing very pleaſant & profitable : Howbeityou 
neede not be affraidof any preiudice, forncy- 
ther will I diſturbe your quiet poſſeſſion with a- 
ny long abode: neyther canTI, if I would, con- 
uay _ the riches you ſhould _—_— diſclo- 
ſing ofthe myſteries of your gainfull arte,zo me 
vaknowne, vnleſſe I would ſeeme tobemore 
bold then blinde baiarde, more arrogantthen 
the ignorant Cobler,who for his ſaucineſle re- 
cciued this admonition , Ng ſutor witra crepi- 
dew.) And further, that as apoore paſſenger, I 
may beallowed to take a taſte of thoſe things 
which you haue ſet abroach to all the world, 
and which by your ſundry bookes you haue 
madecommon to all traucllers, therather for 
thatTI ampreparedin ſome ſort to requite the 
fame. This onely I defirc, andthis I hope you 
willnotdenie. To the purpoſe therefore. 
Touching the bequet or deuiſe of landes,te- 


nements and hereditaments, this appeareth to 
bea true poſition,and ground agreeableto the 
ciuilllaw®,and alſo chela 


M 3 that 


: "hs. . 
b ms, * - 


a £. Imperialis, de 
ohib.feud.alien.1.z. 
eud.Bald. inc, x. de 

ſuccefl.feud. 

b StatH.8.an.z7, c, 

10, in princ, Do, & 

Srud.1.1.c.$. Perkins, 


wes of thisRealme®, tic,deuiſe.103, 


c Infr.$.prox, 
d Infr.cad. Patt,$+4, 


Thethirdpart. 
thatlands,tenements or hereditaments, cannor 
be diſpoſed or deuifed by will , but in. certaine 
caſes,of which ſome are approucd by force of 
certaine culomes<,within this Realme,and fome 
by force of certaine ſtatutes 4. 


Certaine caſes approued by cuſftome ,wherein 
i is lawfull to deuiſc lands, tene- 
| ments or hereditaments.. 

1 Gauelkind lauds may be deuiſed by will, 

2 Thecauſe wherefore the cuitome of Gauelkind: 
did continne., | 

3 Burgage landdzuiſeable by will. 

4 Towhom, and after what manner Baroage 
lands be deuiſcable. 

5. Whether any other perſon-may deniſe Burgage 
lendes but a Citizen, 

6 Burgage tenure a kind: of tenure in Soccage. 

7 Whether liuerieor ſeaſin be needfall , where 
burgage lanais deuiſed, JS! 

8 Whether the Tojntemnt may bequeath his part 
of Bur gage land otherwiſe deniſeable; 

9. Of lands deuiſed to certaine w/es, 
10 Thecuſlome of dewiſing lands to feoffes refor« 
med. | 
11 The cauſes of this reformation. 
12 The ſtatute or att of reformation. 


þ. ij. | 
Ap cfirſt cafe wherein by cuſtome of 
Y #9] this Realme of England itis lawful: 
"43 EL tor a man by his laſt willor Teſta- 
WEN | 
ment, to deuiſe or bequeath landes, 
cole> 
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what things may be dewiſed by will. 74 
tenements or hereditaments, is this , namely, 
when lands, tenements or hereditaments are 
I holden in Gauel-kind : for ſuch f lands, tene- 
ments or hereditaments by ancient cuſtome, 
may be giuen or deuifed by will 2 , {the ſame 0- ; Dyer.fol.153.verb. 
2 therwiſe being duly made. }For after that 391/- 70e: Terms offaw. 
liam Duke of Normandy,had inuaded and con- ſzpiſſims accepi 3 
queredall England, Kentonly excepted, at laſk Jornuttis bui regu 
alſo theKentith men yeelded,but ypon conditi- repub. Angl. pas 
on, that they might enioy their auncientcu- 4 
ſtomes of Gauellkind, which was graunted vn- 
ro them, andſince hath continuedÞ: amongeſt Þ Tawberr peram- 
which cuſtomes, being very large and "a 7 er EE 
all, tbisis one; that they which hold lands in 
Gauclkind, may giue andſell the fame, withouer 
1 licence asked of their Lordes: ſauing vnto the 


Lordes, the rents and ſeruices due out of the 


ſame tenements © : F 
' P 4 Termes of law.vbi 
"2 | J The ſecondcaſcis , when the lands or te- pcLegbanrbifh) 
| | - d ra.t01.416, 

nements be holden -- Burg —_—_— For } Ficaheb Nat Bre, 
, it is the cuſtome of diuers Cities and Bor- « graui quercla. in 


roughs of this land, ( as in London, Yorke, prin.DeR. & Stud.li. 
Oxtord,8c.) that ſuch perſons as are ſeaſed of **©7$19- 
lands,tenements or hereditaments, lying and 

being in ſuch Cities or Boroughs , and « Brook. Abridg.rix. 
hold the ſame in Burgage tenure, may by their deuiſe.n 33.51. Firzh, 
Teſtaments or laſt wils, giue or bequeath the nn: 
ſame to whom they will ©, to hold in feeſim- c.7.&10.Lindw.in c. 


: : +» Ratur.de reſtam. lib. 
ple,or infec taile,or for lite or YeaTres, Or other prouincial.confiitue. 


F wiſe;and ſuch bequeſt or deuiſe is good, the Canr.rerb. de coſue- 
+ will being lawfully made, and proued before ar wb bor roeng 


the Ordinary, as touching the goods and cat- | x;..1.0r in 4 Brev: 
, tels bequeathed-in the ſame , and enrolled. ex graui ng 
iy | M 4 before | 


The third part. 


s Firzherb.ind.Bre, beforethe Mayor of the ſaid City or borough s. 


ex graui querela, 


h Brook, Abridg. tit. 
deuiſe.n.gz. us 


: Brook 4c deuife, fin,or poſſeſſion by the Balifei, Neyther is it ne- 


Howbeit, it is not alwaies neceffary , thatthe 


Teſtament be proued before the Ordinary, or 


inrolled, wherein landes onely, and no goods 
and cattels arc bequeathed b:For in ſome places 
by the cuſtome there vied, the deuiſee may en- 
ter tothe lands deuiſed, of his owneauthority , 
without any probation or inrolment prece- 
dent: andin otherplaces he isto be put in ſea- 


n.43.principalgrofids ceflary, that the will wherein burgage land is 
r 


tit,burgage,fol.43. 


s H.8.3a.ca.t. 


2 Sup.part.1.$.1.0, 
6. 


k Brook. tit, deuiſe, 
m.22. 


1 Old. renures, verb, 
burgage. 


deuiſed, ſhould be written according to the 
forme preſcribed in the Statute of Henry the 
eight *,the ſaid land being deuiſable before the 


making of that Statute, preſcribing a forme of 


the deuiſe of landes, which could not pafleby 
will, before the making of that Statute,as I haue 
formerly declared *. Andit ſeemeth not to be 
needefull to the yalidity of the deuiſe in this 
caſe,that the Teſtator ſhould be a Citizen, or 
Burgefle of that Citie, or Borough where the 
lands or tenements deuiſed doe lie: but itis fuf- 
ficient,if the lands and tenements be holden in 
burgage 6: For thatnothe onely is ſaid to hold 
in burgage,who is a Citizen or Burgefle ofthe 
lace where the lands or tenements be, and. 

oldeth of the King, or other Lord lands or te- 
nements,lying in the Citie or Borough, yeel- 
ding therfore to his ſaid Lorda certaine yeare- 
ly rent: buthe alſo that is no Citizen or Bur- 


geſlſe, which holdeth of any Lord lands or tene- 


ments inburgage,yeclding vnto him acertaine 
rent by the yearel; whichtenor in burgage, is 
2 
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but a kind of tenure in ſoccage®.,Howbeit there = Littleron.cix. bur- 
is this difference betwixt citizens, burgeſles,and 578-2 princ. 
free-men,& thoſe which be nat citizens, burgel- 

ſes or free-men, that is to ſay,citizens, bungie 

and free-men,may bequeaththeir burgage lands 

to Mortmaine,which others cannot dee ®. And , prook Abride.tic. 
in ſome borough by the cuſkome rhereof,a man cuſtome. n. 7. 38. ar. 
may deuiſe by his Teſtament lawfully wade, his ce may ar = 
lands and tenements, which he hath in fee-fime <c.1o. "Mm 
ple within the fame boroughat thetime of his 

death, and by force thereofthe deuilee, after the 

death of the Teltator, may enter intothe tene- 

ments to him deuiſed, to gave &tohold ro him: 

after the forme and the deuiſe, withour 

any. livery of ſeaſin rhereof to bee madevnto | 
him 9. But if there be two ioynt tenants in fee- 9 Litleton. ir, bus-- 
fimple, within one borough, where the lands ©*'*** 
andtenements.within the ſame be worn ak 
Teſtament,ifone ofthe ſaid ioynt tenants deui TH 

that which to him belongeth, by Teftament,and 2 Principal grounds 
dic,this deuiſe or legacicis void? : Thereaſpnis, 

for that nodeuiſecantake effeft il after the death 

of che Teſtator, who did bequcath &:deuifethe 

ſame,butby his death all the land dath inconti- 

nently by the lawof this realme,cometo the fur 

uiuer, who neither claimerh nor hath any thing 
by deuiſe but of his owneright by theſuruiucic 
according to the courſe of the law of this land, Principal grounds. 
and for this cauſe ſuch deuiſe is void 9. fol.20.b. 

An other caſe there was allo ſometimes v- 

ſed and praQiſed,of deviſing lands,tenements,8: 

hereditaments by wils to certaine vſes,intents,, 
andiruſts; which wils os Teſtaments of lands,te- 


NEMENES. 


r Sear, H. 8. an, L7, 
E.10, 


The third part. 


nements &hereditamets in feoffees hands were 
for the time accompted and taken for good”, 

But this cuſtome was reformed in manie 
things, for diuers good conſiderations : name- 
ly,becauſe by thecommon lay of this Realme, 
lands,tenements and hereditaments, be not de- 
uiſcable by Teftament:and alſo for that ſuch de- 
uiſes were not onely hurtfull to the heire ofthe 
Teftator, being many times thereby diſfinheri- 
ted, buralſo for that diuers other inconuenien- 
ces did by reaſon thereof inſue:as that the Lords 


| loſt their wards, marriages, relicfes, harriots,ef- 


# 4. $rat, H.$.an. 27. 
£,10; 
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cheates, aides, Pur fgire fitz chinaler & pur file 
merier.FurthermoreBy occaſions of ſuchwils, 
and other conueyances, to ſecret intents, vices 
and trufts, men could nor be certainely aſſured, 
of any lands by them purchaſed, nor knew not 
againft whom they ſhould vie their ations and 
executions, for their rights and titles. Beſides 
this, men marriedloſt their tenances by the cur- 
tefie, womentheir dowries; finally the Prince 
himſclfcloſt the profics of the lands of perſons 
attainted: For reformation whereof a ſtatute 
was made inthe time of King Heyrje the cight, 
and cnaQted as followerh!. 

Thatis tofay, that where any perſon or per- 
ſons,ſtand or be ſcized, or at any time hereafter 
ſhall happen to be ſeized of andin any honors, 


caſtels, mannors, lands, renements, rents, ſer- 
uices, reuerſtons, remainders,or other heredita- _ 


ments, to the vie, confidence or truſt of any 0- 
ther perſon or perſens, 'or of any body poli- 
ticke, byreaſon of any bargaine, ſale, or feot- 

| ment, 
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ment,fine, recouery, couenant, contrat,agree- »» 


' ment, will, or otherwiſe, by any maner meanes 5» 


whatſocuer it be, that ineuery ſuch cafe;aliand >» 
eucry ſuch perſon and perſons, and bodies poli- 5» 
tike, that haue or hereafter ſhall haue any ſuch 5» 
vſce,, confidence,or truſt, in fee-fimple; fee taile, 52 
for terme of life or of yeares,or otherwiſe: or a- »» 
ny vic, confidence, or truſt in remainder orre- -» 
uerter, ſhall from henceforth ftand and bee (ci-- >» 
zcd, deemed, and adiudged-in lawfull ſeizon, e- > 
ſtate, andpoſicſhonof and in the fame honors, »» 
caltels, manors,lands, tenements, rents, ſerui- » 
ccs, reuerſions, remainders, and.hereditaments 2 
with their appurtenances to all intents ,. con- >» 
ſtructions, and purpoſes inthe law, of and-in -» 
ſuchlike eſtates,as they had or ſhall haue, in vic 
truſt, or confidence,of or inthe fame. Andthat > 
the cſtate,title, right, and poſſeſſion, that was in >. 
fuchperſon, or perſons, that were'or hereafter >. 
ſhallbe ſeized, of any lands, tenements, or:he= >> 
rediraments, tothe yſe, confidence, or truft,. of 
any ſuch. perſon or perſons,. or of any bodie >» 
politike, bee fromhence-forth cleerxcly deemed 53>. 
andadiudged. to he. in him.orthem, that haue, 33 
or hereafter ſhall haue,. ſuch vſe, confidence or 3, 
truſt,after ſuch quality,manner, forme and con- ,, 
dition, as they:had before, in or tothe vſe,confi- ;,. 
dence,or ttoln them 7c 
And bec- it further enaedby rhe authoritie ,, 
aforclaid, that where diuers and many perſons , 
be or hereafter ſhall happento be, ioyntly ſei- ,, 
zcd of andin.any. lands, tenements, rents, re- »,. 
ucrfions, remainders,. or other hereditaments, 3. 


tO- 


bp, 
2 
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» tothe vſe, confidence, or truſt, of any of them 
» that bee ſo ioyntly ſeized, that in every ſuch 
»» Caſe, thatthoteperſon orperſons, which haue, 
»» Or hereafter ſhall haue, any ſuch vſes, confi- 
»» dence, or truſt, in any ſuch lands, tenements, 
» rents, reuerſions,remainders,or hereditaments, 
»» ſhall from henceforth haue, and be deemed 
2» andadiudpged to hauc, only to him or them, that 
»» haue, or hereafter ſhall haue, ſuch vie, confi- 
»» dence, or truſt, ſuch eſtate, poſſcſhon and ſei- 
2» Z0n, of and in theſame lands,tenements, rents, 
»» reucrſions, remainders, or other hereditaments 
2» In like nature, manner, forme, condition, and 
3» courle, as he or they had before in the vſe, con- 
3» fidence, or truſt of the ſamelands, tenements, 
2» or hereditaments;:ſauing andreſeruing to all and 
» ſingular perſons, and bodies politike, their heirs 
-» andſucceſlors, other then thoſe perſon or per- 
»» fons, which be ſeized, or hereafter ſhall be ſei- 
2» zed,of any lands,tenements, or hereditaments, 
3» to any vie, confidence or truſf, all ſuch right, ti- 
2» Uc,catrce,intercſt, poſſeſſion, rents, and ation, 
-» as they or any of them had,or mighthaue had, 
2» beforethe making ofthis ace. | 

» Andalſoſfaving toall andfſingular thoſeper- 
»» ſons, and to their heires, which be or hercafter 
»» ſhallbeſeized to any ve, allſuch former right, 
,» tirle,cntree, intereſt, poſſeſſion, rents, cuſtomes, 
» leruices, and ation, as they or any of them 
,» Mighchauc had to his or their owne proper vie, 
-» in orto any manors, lands, tenements,rents, or 


+» heredicamwents,wherofthey be or hereafter ſhall 


TY be ſcized to any other vic, De 
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had neuer beene had or made : any thing con- ,, 
rained in this ae to the contrarie not with- ,, 
ſtanding. 2” 

And where alfo diuers perſons ſtandand bee ,, 
feized of, andinany lands, tenements, or here- 2, 
diraments,in fee-ſimple,or otherwiſe, to the vie ,, 
or intent that ſome other perſan.or perſons, :, 
ſhall haueandperceiue yearely tothem, and to >, 

his or their heires, one annual rent; of tenne 2, 
pounds, or more, orileſfe,,outof the ſamelands ,,. 
andtenements; and ſome other perſan,.one:o- 2, 
ther annuall renters him:and his aſſignes,. for 2, 

rermeof life, oryeares,orforſome other {peci- 2, 

all rime,-according -to:ſuch intent and vic,as 2, 

hath bintheretofore declared, limited, and made 2, 

thereof. Beitthereforeenacted by:the authori- ,, 


 'tie aforcſaid, 'that/in-euery'ſuch caſe, the ſame >, 


perſons, theirhetres, andafſignes;thathaue ſuch .,, 
»ſcandintereſt, tohauc and perceiue-any ſuch >, 
annuall renzs, our'of any lands, tenements,.or ,, 
herediraments , that they and-cuery:of them, ,, 
theirheires, and aſſignes,. be adiudged.and dee- ,, 
med-tobe in poſſcflion and ſeizon-of the ſame ,, 
Tent, of -and-in ſueh like eſtate, :as they -hadin ;, 


the title, intereſt,,or vieofthe ſaidrentorprofit,. ,,. 
and asif aſufficient grant;or otherlawfullcon-.,, 


uctance;had bin madeand executed tothem; by ,, 


ſfuchas were or ſhalbe ſeizedto the vie or intent .,, 
"of any fuchrent,;to behad, made, or payed ac- ,,, 
cording to the very truſt-and intent therof. And.,,. 


thar all and-euery ſuch perſon-or- petſons, -as.,, 

hauc,orhereafcer Pal hauc,any title, vie;andin- ,, 

ecreſt, in'orto any ſuch rentor profit, ſhall = > - 
| if ; | uy: 
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- fully diſtreine for non-paiment of the ſaidrent, 
» and in their owne names make aduouries, or by 
» their bayliffes or ſeruants , make cognizances 
» and iuſtifications, and haue all other (utes , en- 
»» tries, and remedies for ſuch rents, as if the ſame 
» rents had beene actually and really graunted to 
» them, With ſufficient clauſes of diſtreſſe , reen- 
2» tree,or otherwiſe,according to ſuch conditions, 
-» paines , orother things, limited and appointed 
-> yponthetruſt andintent, for payment of ſurety 
-» of fuchrent. * | 
» And be it further enacted by the authority 
2» aforeſaid , that where as divers perſons haue 
»> purchaſed or have eſtate, made and conueied, 
» of, andindiuverslands, tenements, and heredi- 
»» taments , vnto them and totheir wiues, and te 
» theheires of the husband, or to the husband 
»» andtothe wife, and te the heires of their two 
2. bodies begotten, or tothe heires of one of their 
2» bodies begotten, or tothe husband andtothe 
2» Wifcfor terme of their liues, or for terme of life 
»» of the ſaid wife : or where any ſuch eſtate or 
-» purchaſe of any landes, tenements, or heredita- 
' 23 ments, hath beene or hereafter ſhall be madeto 
»» any husband and to his wife, in manner and 
-» formeaboucexpreſled, orto any other perſon 
2» or perſons, and totheir heires and aſsignes., to 
»» the vic and behosfe of the ſaid husband and 
»» Wife, or to the ve of the wife, as is beforere- 
2» hearſcd, for the joynter of the wife: that then in 
-» cucry ſuch caſe, every woman maried, hauin 
»» ſuch ioynter made, or hereafter to be made,ſh 
>» not claime, nor hauc title to haue any dower of 
| the 
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the reſidue of the lands, tenements, or heredita- 5» 
ments, that at any time were her ſatd husbands, 
by whom ſhee hath any ſuch ioynter , norſhall > 
demaund nor claime her dower of, andagainſt » 
them that haue the landes and inheritances of > 
her ſaid husband, Bur ifſhee haue no ſuch ioyn- 3» 
ter, thenſhee (hall be admitted and inabled to , 
purſue,. haue and demaund her dower, 'by writ > 
of dower , afterthe due courſe and order of the ;, 
common lawes of this Realme : this a& or any > 
law or prouiſion.made to the contrary thereof ,, 
notwithſtanding. - ” 
Prouidedalway , that if any ſuch woman bee > 
lawfully expulſed or evifted from her faidioyn- 3» 
ter, or trom any part thereof: without any fraud > 
or couin, by lawfull entree,a&tion,or by diſcon- > 
tinuance of her husband : then euery fuch-wo- ,, 
manſhall be indowed of as much of thereſidue , 
of her husbands tenements ,. or hereditaments, ,» 
whereof ſhee was before dowable, as theſame , 
landes and tenements ſo: euited and expulled, ,, 
hall amount or extendvnto. 33 
Prouided alſo , that this a& , nor any thing ,- 
therein contcined or expreſſed, extend, or bee ,> 
in any wiſe hurtfull or preiudiciall ro any wo- ,, 
man or women: heretofore being maried, of, ,, 
for, or concerning ſucheight,.title, vic, intereſt, ;, 
or poſleſsion.,. as they or any of them haue, ,, 
claime, or pretend to-haue, for her or theirioyn- ,, 
ter or dower, of, in, or to,. any mannors, lands, ,, 
tenements , or other hereditaments of any of ,, 
their late husbands ,. beingnow dead or:decca- ,, 
{cd,. any thing conteinedin thisa to the con- ,,. 
trary notwithſtanding, Pro- 


The third part. 


»» Providedallo, that if any wifchane, or here- 
»» after ſhall haue, any manors, lands, tenements, 
-» orhereditaments, vnto her giuen or aſſured, at- 
- ter mariage for terme of her life,or otherwiſe 
- in ioynter, except theſame aſſurance be ro her 
»» made by a& of Parliament, andtheſaid witc,af- 
-» ter that fortune to'ouer-liue the ſame her huſ- 
»» band, in whoſctimetheſaid ioynter was made 


-» or aſſured vntoher, that then the ſame wiſe,ſo - 


-» ouer-liuing, ſhall and may act their liberty,after 
»» thedcath of her ſaid husband, refuſe to haue 8& 
-» takethelands and tenements, ſo to her given, 
2» appointed, or aſſured, during the couerture, for 
2» terme of herlife, or otherwiſe in ioynter ; ex- 
2» cept the ſame aſſurance be to her made bya& 
9 oft Parliament, as is aforeſaid, and thereupon to 
»» haue, aske, demaund and take, her dower 
»» writ of dower or otherwiſe, according tothe 
-»» common law, of, and inallſuchlandes, tene- 
»» ments and hereditaments, as ber husband was 
-»» and ſtoodſcized of any ſtate of inheritance, at 
-» any time during the couerture, any thing con= 
-» tcinedinthisaG to the contrary, in any wiſe 
»» notwithſtanding. . 
»» Prouided allo, that this preſent a&t, or any 
-» thing therein conteined, extend, or be at any 
-» time hereafter interpretated, expounded , or ta- 
-» kentoextind, releaſe, diſcharge, orſuſpend a- 
-» ny ſtatute, recognizance, or other bond, by the 
-» Execution of any eſtate, of, orin any landes, te- 
-» nements, or hereditaments, by the authority of 
-» this a&, to any perſonor perſons, or bodies po- 
-» litike : any thing conteined in this a&t to the 
| co1- 
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contrary chereofnotwithſtanding, y 
And for as much as great ambiguities and »» 
doubts may ariſe of the validity and inualidity >» 
of wils , heretofore made of any landes, tene- »» 
ments and hereditaments, to the great trouble »» 
of the Kings ſubiecs,the Kings moſt royall Ma- >» 
ef eaindn the tranquillity and reſt of his 1o- »» 
uing ſubje&s, of his moſt excellent and accu- »» 
ſtomed goodnes,is pleaſed and contented, that »» 
itbe enacted by the authority of this preſent »» 
Parliament,that al maner true and juſt wils and »» 
Teſtaments heretofore madeby any perſon or 2» 
perſons deceaſed, or thatſhall deceaſe before »» 
the firſt day of May,thatſhall be in the yeare of >» 
our Lord God 1 36.of anylandes, tenements, 22 
or other hereditaments, ſhall be taken and ac- »» 
cepted good andeffectuall in thelaw,afterſuch » 
faſhion,manner and forme, as they were com- »» 
monly taken and vſed at any time within fortie 2 
yeares next aforethe making of this ate: any »» 
thing conteynedin this at, or inthe preamble »» 
thereof,or any opinion ofthe common law, to »» 
the contrary thereofnotwithſtanding, 23 
Prouidedalwayes, that the Kings Highneſle » 
ſhall not haue,demaund,or take any aduantage »» 
or profit, for or by occaſion of the executing of »» 
any eſtate onely,by authority of this a&,to = 2» 
perſon or perſons, or bodies politique, which » 
now haue , or on this fide the ſaid firſt day of »» 
May,which ſhall be in the yeare of our Lorde » 
God 1536 ſhall haue any We or yles, truſtes or » 
confidences,in any manors, landes, tenements »» 
or hereditaments , holden of the Kings High- »» 
N neſle, 
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,» neſſe,by reaſon of primer ſeizon, liuerie, OuHer 
,» le maine;fine for alienation , relcefe, or harriot: 
,» bur thatfines for alienations , relcetes, and ha- 
,» riots,ſhall be payed to the Kings Highnes, And 
»» alſoliueries and Oſter le marines ſhall be ſued 
,» for vſes,truſts and confidences to be madeand 
2» exccuted in poſleſſion, by authority ofthis ace, 
>» after and from the ſaid firſt day of May,of lands 
»» and renements, and other hereditaments hol- 
»» den of the King, in ſuch like manner and forme, 


,» toall intents , conſtructions and purpoſes, as 


» hath heretofore beene vſed or accuſtomed, by 
» the order of the lawes ofthis Realme. 
»> Prouidedallo, thatno other perſon or per- 
>» ſons,or bodies politike , of whom any lands, te- 
,» nements or hereditaments,be or hereafter ſhal 
»» be holden mediator immediat,ſhallin any wiſe 
-» demaund or take any fine,relcefe,or harriot,for 
,» or by occaſion of the executing of, = eſtate by 
,» the authority of thisa&, to any perſon or per= 
,» ſons or bodies politike, before the ſaid firſt day 
-» of May,which ſhall be in the yeare of our Lord 
»» God 1536, | 
»» Andbe it enacted by the authority afore- 
faid, thatall and ſingular perſon and perſons, 
,» and bodies politike, av au any time on this 
»» {1de thefaidfirſt day of May, which ſhall bein 
»» the ycareof our Lord God 15 36 ſhall haue a- 
-» hy eſtate vnto them executed of and in any 
»» landes,tenements,or hereditaments , by the au- 
thority of this a&t,ſhall and may haue and take 
the ſame or like aduantage, benefite, voucher, 
-». aid,praier,remedy,commodity, and profiteby 
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a&tion,entree,condition,or otherwiſe,to all in- 
tents,conſtructions and purpoſes,as theperſon ,, 
or perſons ſeized to their vie, of orin any ſuch 
lands, tenements or hereditaments, ſo execu- ,, 
ted, had, ſhould, might or ought to haue had at ,, 
the time of the execution of the eſtate thereof, 
by the authority of this ace, againſt any other ,, 
perſonor perſons, ofor for. any wall, diſſcizon, ,, 
treſpaſſe, condition broken, or any other of- ,, 
fence, cauſe or thing concerning or touching ,, 
theſaid lands,or tenements, fo executed by the ,, 
authority of this act. ” 
Prouided alſo, andbeit enatedby the au- ,, 
thority aforeſaid, thatations now depending , 
againſt any perſon or perſons, ſeaſed of or in a- ,, 
ny lands, tenements or hereditaments, to any ,, 
vie,truſt,or confidence,ſhal not abate,ne be dif- ,, 
chargedfor or by reaſon of executing of any e- ,, 
ſtate thereof by authority of this a&, before the ,, 
ſaid firſt day of May,which ſhallbe inthe yeare 
of our Lord God 1536. any thing conteinedin 
this a@t to the contrary notwithſtanding. ” 
Prouidedalſo, that this ate or any thing ,, 
therein conteyned, ſhall not bee preiudiciall ,, 
to the Kings Highneſle for wardſhips of heyres ,, 
now being within age, nor for liueries or for ,, 
Onſter le maines,to be ſued by any perſon orper- ,, 
ſons,now being within age,or of Fl any vos _ 
landes,or tenements, vnto the ſame heire or ,, 
heires now already deſcended : any thing in , 
this aCte contained to the contrary notwith- , 
ſtanding. 
_ Prouidedalfſo, and be it enacted by the au- ,, 
N 2 tho- 


The third part. 


thority aforeſaid,thatall and ſingular recogni- 
fances heretofore knowledged, taken or made 
to theKings ve, for, or concerniug any reco- 
ueries of any landes, tenements, or heredita- 
ments heretofore vſed or had, by writ or writs 
ofentrce vpon diſſeizon in Ze poſt , ſhallfrom 
henceforth be vtterly voide and of none effect, 
to all intents,conſtructions,and purpoſes, 
Prouidedalfo, that this a, nor any thing 
therein conteined,be in any wiſe prejudicial or 
hurrfull ro any perſon or perſons borne in 
VVales,or the Marches of the ſame, which ſhal 
=_ any eſtatetd them executed by authority 
ofthis a& in any lands,tenements, or other he- 
reditaments within this Realme , whereof any 
otherperſon or perſons now ſtand,or be ſeized 
to the vie of any ſuch perſon or perſons borne 
in VVales,or the Marches of the ſame:but that 
the ſameperſon or perſons borne in YVales or 
the Marches of the ſame, ſhall or may lawfully 
haue,reteine and keepe the ſamelandes, tene- 


ments or hereditaments, whereof cſtate ſhal be 


ſo vnto them executedby the authority of this 
at, according to the tenor of the ſame: any 
thing inthis act conteined,or any other ate or 
prouiſion heretofore had or made, to the con- 


 trary notwithſtanding, 
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Certaine caſes wherein by the Hatutes of this 
Realme it is lawful to deniſe landes tenements,or he- 
 redituments, 


4. ij, 


hes Ow followe certaine other caſes 
Na. authoriſed by the ſtatutes of this 
PFs Realme of England, whereinitis 
5 > lawfull to bequeath or deuiſe 
- landes, tenements and heredita- 
ments by will, ſometimes wholly, and ſome- 
times in parc only,or ratcably,according to the 
nature ofthe tenure of ſuch landes, tenements 
and hereditaments, as in the ſame ſtatutes, 
which Ihauc hereſet downe at large doth ap- 
PCAICs | | 


An Acte, declaring how bythe 
Kings grant lands, tenements and **3H.8/ca- 
hereditaments,may beby will, Teſtament, 


or otherwiſe diſpoſed, and concerning 
War des and primer ſeeſin,c. 


Here the Kings moſt royall Ma- ,, 
\ /@ icſty in all the rime of his moſt ,, 
AVAV/SE gratious and noble reigne, hath ,, 
PRRERE cucr beene mercifull, louing , ,, 
and begeuolent , and moſt gra- ,, 


IF 
ly - 


tious Soucraigne Lorde , vnto all and ſin- ,, 


N 3 gular 


The third part. 


;, gulerhis louing and obedient ſubies, and at 


3» 


22 


23 


many times paſt hath not onely ſhewed and 
imparted to them generally by his many and 
often,greatand beneficiall pardons heretofore 
by authority of his Parliaments granted, bur al- 
ſo by diuers other wayes & meanes,many great 
and ample pane benignities,in ſuch wiſe, 
as al his ſaid fubiets bin moſt bounden,to the 
vemoſt of all their powers and graces by them. 
receiued of God, to render and giue vnto his. 
Maieſtie,their moſt humble reuerence and obe- 


dient thankes andſeruices, with their daily and. 


continuall pu to.almighty God, for the con+ 
tinuall pre 


with grace,goodneſfe,and liberality, moſt ten- 
derly conſidering that his ſaid obedient and lo» 


uing ſubie&s cannot vie or exerciſe rhemſclues: 


according totheir wn CI Ir 4 and 
qualities, or to beare themſclues in ſuch wiſe, 
as that they may conueniently keepe and main- 
taine their hoſpitalities and families, nor the 


ts educations,and bri ging vp of their law- 


ull generations,which in this Realme, laude be 


ro God, is in all parts very great and abundant, 
but that in manner ofneceſlity,as by daily expe- 


' riefce is manifeſted and knowne, they ſhall not 
- be able of their 2 54 goods, cattels, and o- 
. ance, to diſcharge their- 
,» debts, and after their cegpees ſer forth, and ad- 
uance their children andpoſterittes, Wherfore: 
our ſaid ſoucraigne Lord, moſt vertuouſfly con- 
' fadering; 


ther moveable ſi 


ruation of his moſt royall eſtate, in. 
moſt Kin Sly honor andprofperity: yet alwaies. 
his Maieſty being repleat and endowed by God: 
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what things may be deniſed by will. 22, 
ſidering the mortality, that is to euery perſon ,, 
at Gods will andpleaſure ,moſt common and ,, 
vncertaine,ofhis moſt bleſſed diſpoſition and ,, 
liberality , being willing to relecue andhelpe , , 
his ſaid fubic&s in their ſaid necefhicies & aebi. w 
licie,is contentedand pleaſed, thatit be orday- ,, 
ned,and enacted by the authority of this pre- ,, 
ſent Parliament,in maner and forme as hereaf- ,, 
terfolloweth : that is to ſay, that all andeuery ,, 

erſon anc perſons, hauing, or which hereafter ,, 

Foal haue any manors,lands, tenements or he- ,, 
reditaments,holden in ſocage, or of thenature ,, 
of ſocage tenure, and not hauing any mannors, ,, 
landes,renements or hereditaments, holden of ,, 
the King our ſoucraigne Lord by Knights ſer- ,, 
uice,by ſocage tenurcin cheife,or of thenature ,, 
ofſfocage tenure incheife,nor of any other per- ,, 

ſon or perſons by Knights ſeruice,from the 20. ,, 

day of luly,in the yeare of our Lord God 1500. 2, 

and forty,ſhal haue full & free liberty,power & 3, 

authority to giue,diſpoſc,will and deuiſe,afwell , 
by his laſt will and Teſtament in writing,or o- », 

therwiſe,by any ate or ats lawfully executed 2, 

in his life, all his faid manors, landes,tenements 

or hereditaments, or any of them at his Free ” 
wil and pleafure,any law,ſtatute,or other thing ,, 
heretofore had,made or vied, to the contrarie ,, 
notwithſtanding. | ” 
| And thar all and cuery perſon and per- ,, 
ſons, hauing mannors, landes, tenements or ,, 
hereditaments , holden of the King our Soue- ,, 
raigneLord, his heires or ons , in ſo- ,, 
cage, or of the nature of focage tenure in ,, 


N 4 cheite, 


97 
33 
32 
3» 
27 


The third part. 
cheife,and hauing any other mannors , Ilandes, 
tenements , or hereditaments , holden of 
any other perſon or perſons in ſocage, or of 
the nature of ws tenure, and not hauing 
any mannors , landes , tenements , or heredt- 
raments , holden of the King our Soucrai 
Lord by Knights ſeruice , nor of any other 
Lord or perſon by like ſeruice,from the ewenti- 
eth day of Iuly , in the ſaid yeare ofourLord 
God,1 50o.and fortie, ſhall haue full and free li- 
berty,power andauthority to giue,will,difpoſe 
and deuiſe,aſwel by his laſt wil or Teſtament in 
writing or otherwiſe,by any a& or a&tslawful- 
ly executedin his life, all his ſaid manors,lands, 
tenements and hereditaments , or any ofthe 
at his free will and pleaſure,any law, ſtatute,cu- 
ſtome,or other thing heretofore, had, made,or 
vſed,to the contrary notwithſtanding, Sauing 
alan reſcruingtothe King our Soueraign 
Lord, his heyres and ſucceffors,al his right, title 
and intereſt ofprimer ſcizon, relecfes , and alſo 
all other rights and duties for tenures in ſocage 
orof the nature of ſocage tenure in cheife, as 
heretofore hath beene vied and accuſtomed, 
the ſame manors, landes, tenements or heredi- 
raments to be taken , had and ſued out of, and 
from the hands ofhis Highneſle, his heires and 
ſucceflors,by the _ or perſons to whom 
any ſuch manors,lands, tenements or heredita- 
ments,ſhall be diſpoſed , willed, or deviſed in 
ſuch and like manner and forme, as hath beene 
vicd by any heire or heires, before the making 
of this ſtatute, And ſauing and reſeruing alſo 
ES SN fines 
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what things may be deuiſed by will, | $3 
fines for alienations of ſuch manors, lands, te- , 
nements, or hereditaments, holden of the King ,, 
our Soucraigne Lord in ſocage,or ofthe nature ,, 
of ſocagetcnure in cheefe,whereofthere ſhal be ,, 
any alteration of free-hold or inheritance,made ,, 
by will or otherwiſe as is aforeſaid. me 
And it is further enacted by the authority a- ;» 
forcſaid, that all and ſinguler perſon & perſons, ,, 
hauing any manors,lands,tenements,or heredi- ,, 
taments ofcſtate of inheritance, holdenof the ;, 
Kings highneſle in checfe,by Knights ſeruice,or ,, 
ofthe nature of Knights ſeruicein cheefe, from ,, 
the ſaid twenty day of Iulie , ſhall haue full ,, 
power and authority,by his laſt will,by writing , 
or otherwiſe by any a& or a&s, lawfully exe- ,, 
Cuted in his life, to giue, diſpoſe, will, or afligne 3, 
two parts of the ſame manors, lands, tene- ,, 
ments, or hereditaments, in three partsto be ,, 
diuided, or elſe as much of the ſaid manors, ,, 
lands,tenements, or hereditaments, as ſhall ex- ,, 
rend or amount to the yearclie value of two ,, 
parts of the ſame inthreeparts to beedeuided, ,, 
in certainty and by ſpeciall deuiſions, as it may ,, 
beknowne inſeucralty, to,and for the aduance- ,, 
ment of his wife, prefermenc of his children, ,, 
and payment of hisdebts., or otherwiſe at his-,, 
will andpleaſure, any law, ſtatute, cuſtomeor ,, 
other thing to the contrary thereof, notwith- ,, 
ſtanding. Saving andreſeruing to the King our ,, 
SouerugneLord, the cuſtody, wardihip,&pri- ,, 
mer ſcizon or any of them , as thecaſeſhallre- ,, 
quire, of as much ofthe ſame manors, lands, te- ,, 
nements, or hereditaments,.as ſhal amovnrt and ,, 
extend 
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The third part. 


» extend to the full and cleare yearely value of 
-» thethirdpartthereof, without any diminution, 


dower, fraude, couin, charge, or abridgement 
ofany oftheſame third part, or of the fullpro- 
firs thereof : Sauing alſo and reſeruing to the 
King our ſaid Soueraigne Lord, all fines for alie- 
nations of all ſuch manors, lands, tenements, 
and hereditaments , holden of the King by 
Knights ſeruice in cheete, whereof there ſhal be 
any alteration of free-hold or inheritance , 

madeby will or otherwiſe, as is aboucſaid. 
And be it enacted by authority aforeſaid, 
that all and ſinguler perſon and perſons, ha- 
uing manors, lands, tenements, or heredita- 
ments of eſtate of inheritance, holden of the 
King in cheefe by Knights ſeruice, and hauing 
other manors , lands, tenements, or heredita- 
ments, holden ofthe King, or of any other per- 
ſon or perſons, by Knights ſeruice or otherwiſe, 
cucry {uch perſon and perſons, from the ſaid 
twenty day of Iuly ſhall haue fullpower and 
authority to giue, diſpoſe, will or aſsigne by his 
laſt will in writing, or otherwiſe by any a& or 
acts lawfully executed in his life, ewo parts of the 
ſame manors, lands, tenements , or heredita- 
ments, in three parts to be deuided,, or elſe as 
much ofthe ſame manors,lands,tenements,and 
hereditaments,as ſhall extend or amount to the 
yearclievalue of two parts of the ſame, inthree 
parts to be deuided in certainty and by ſpeci- 
all diviſions, as ir may be knowen in ſeucralty, 
to, and forthe aduancementotf his wife, prefer- 
ment of his children, and payment ofhis debts, 
SG 
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What things may be deniſed by will, 84 © 
or otherwiſe at his will and pleaſure, anylaw, »» 
Rature, cuſtome, or other thing to the contrary »» 
thereof, notwithſtanding. Sauing alway and »» 
reſeruing to the King our Soueraigne Lord,the »» 
cuſtody, wardſhip,. andprimer ſcizon, or any of »» 
them, as thecaſc (hall require,ofas much of the »» 
ſame manors, lands, tenements , or other here- »» 
ditaments, as ſhall amount and extend to the »» 
fall and cleare yearelic value of the third part »»- 
thereof, without any manner diminution,dow- >: 
cr, fraude, couin, charge , or ſubtraction of the »» 
fame third part, or of thefull profits thereof * »». 

Saving alway andreſeruing to our ſaid foue- > 
raigne Lord theKing,, all fines for alienation of .» 

any ſuch manors, lands, tenements,or heredita- , 
ments , holden of the King by Kinghtsſeruice »». 
in cheefe, whereof there ſhall be any alteration > 
of frechold or inheritance ,, madeby will or 0- >. 
therwiſe, as is aboucſaid. @ 

Be it further enacted by the authority abone- 3,. 
faid, that ifany perſon or perſons, hold any ma- 
nors, lands, tenements, or hereditaments, one- > 
ly ofany other Lord or perton,then ofthe King +» 
our faid Soucraigne Lord by Knights ſervice, ,, 
and other lands , and tenements in ſocage, or ,, 
ofthenature of ſocagetcnure, that then every ,,. 
ſuch perſonſhall or may giue, diſpoſe, or aſſure, ,,. 
by his laſtwill., or otherwiſe by any a& or ads, ,,, 
lawfully executed inhis life , two parts of the ,,. 
faid manors, lands, andtenements,. holden by ,,, 

Knights ſeruice, or of as much thereof as (hall ,,, 

amount to the full yearcly value of:rwoparts, ,,, 


in manner and forme as is abone declared : and ,,. 
alſo. 


The third part. 


alſo all the lands and tenements, holden by ſo- 
,» cage, orof thenatureof ſocagetenure, athis 
will and pleaſure as is aboue written , ſauing 

and reſeruing to the Lord ofthe lands and tene- 

ments, holden by Knights ſeruice, for his cuſto- 

dy and ward(hip, as much of the ſame lands 

and tenements, as ſhall extend or amounr to 

the full and cleare yearclie value of the third 

art of the ſamelands and tenements, holden 
y Knights ſcruice , without any diminution, 

»» dower, fraude, couin, charge, orſubtra&tion of 
any portion of that thirdpart, or of the cleare 
»» yearelie value thereof, in manner and forme a- 
,» foreſaid. 

»» And be it further enatted by the authority 
»» aboucſaid, that if any perſon or perſons hold a- 
,» ny manors, lands, tenements, or heredita- 
,» ments, only ofthe King our Soueraigne Lord 
»» by Knights ſeruice, andnotin cheefe, or hold 
any manors, lands, tenements, or heredita- 
,» ments of our ſaid Soucraigne Lord by Knights 
,, ſeruice, andnortincheefe: and alſo hold other 
,» manors , lands, tenements, and other heredi- 
,» caments, of any other perſon or perſons by 
,» Knights ſcruice, and alſo hold other manors, 
»» lands, tenements , or hereditaments, of any 
,, other perſonor perſons in ſocage, or of the na- 
,» ture of ſocage tenure, that then all and cuery 
,, ſuchperſon and perſons , ſhall and may giue, 
,» diſpoſe,will, deuiſe, and aflure, by his laſt wil or 
,» otherwiſe, by any a& or ads, lawfully done 
,» andexecutedin his life , two parts of the ſame 
,» Manors, lands, tenements , and hereditaments, 


holden 
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holden of our ſaid foueraigne Lord theKing by ,, 
Knights ſeruice; and rwo parts of the manors, ,, 
lands, tenements , and hereditaments , holden ,, 
of any other perſon or perſons by Knights fer. ,, 
uice, or as much of either of them as ſhall a- ,, 
mount to the full yearclie value of two partes, ,, 
in manner and forme as is aboue declared: and ,, 
alſo of all his lands and tenementrs, ſo holdenin ,; 
ſocage, or of the nature of ſocagetenure, athis ,, 
free will and pleaſure. Saving and reſervingto ,, 
the Kings highneſle, the cuſtody and wardſhip ,, 
of as much of theſame manors, landes, tene- ,, 
ments, or other herediraments, asſhall extend ,, 
and amount tothe full and cleare yearelievalue ,, 
of the third part of the ſaid manors, lands, tene- ,,. 
ments, and hereditaments, ſo holden of his ,,. 
Highneſſe by Knights ſeruice , without any di- ,, 


- minution, dower,fraude,couin,charge,andſub- ,, 


traction of any portion of that third part, or of ,, 
the full profits thereof. And alſo ſauing and ,, 
reſeruingto the Lords, of whom any of the ſaid ,, 
manors , lands, tenements,, orother heredita- ,, 
ments , becne holden by Knights ſeruice for .,, 
cuſtody and wardſhip', as much of the ſame ,, 
manors, lands, tenements, or hereditaments, ,,. 
holden of them or any of them by Knights ſer- ,,, 
vice, as ſhall extend and amount to the full and ,, 
cleare yearclie value of the third part of the ,, 
ſame, without any diminution, charge, fraude,. ,, 
couin , or ſubtraction of any portion of that ,, 
third, or ofthe cleare ycarclic value ofthe third ,,. 
parttherof,in manner & forme abouedeclared, ,, 
Prouided alway,. and it is further ena&ted by ,, 
c 
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The third part. 


the authority aforefaid, that if chat third part of 
the manors , landes , tenements, or heredita- 
ments, of any of the Kings ſubie&ts, which in 
any ofthe caſes aboucſaid, ſhall hereafcer come 
to the Kings highneſle, his heires or ſucceſſors, 
by vertue ofthis a&, as is aboueſaid, benot or 
doc not amount to the cleare ycarelic value of 
the third part of all the ſaid manors , lands, te- 
nements, or other hereditaments , whereof the 
Kings Highnefle is or ſhall be intituled to haue 


thecuſtody orprimer ſeizon , as is aboucſaid: 


that then our ſaid Soueraigne Lord, and his 
heires ſhall and may at his or their free liberty 
andpleaſure, take into his or their handes and 
poſleflions, as ef the other two partes of the 
{aid manors, lands, tenements, andother he- 
reditaments , as with that of the ſame manors, 
lands, tenements , or hereditaments , holden 


-and remayning in the Kings hands,ſhal make vp 


theclearcyearelic value of the full thirdpart of 
the ſaid manors, and tenements, ſo to be had to 
the Kings highneſſce in title of ward(hip and pri- 
merſeizon, or any ofthem, as the caſcfhallre- 
quire, andlike benefit and aduantageto bee gi- 
uen to euery Lord and Lords, of whom any 
ſuch manors , lands, tenements, or heredita- 
ments, beene or ſhall be holden by Knights ſer- 
uiceas is abouecſaid, concerning only his third 
part of or for title of ward(hip. 


Prouided alway, and be ir further enacted. 


by the authority aforeſaid, that euery perſon 
and perſons, thall ſue their liueries, for poſleſſi- 
ons, reuer{tons, or remainders, andalſo pay re- 
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what things may be deniſed by will. $6 
leefes and hariots after ſuch manner and forme, ,; 
as they ſhould or ought to haue done before ,, 
the making of this a&, and as if this a& had ;, 
neuer beene made. And that fines for aliena- ;, 
tions (hall be paidin theKingeschancery, for, ,, 
and ypon writes of entree inthe poſt, tobe ob- ,, 
taynedin the ſame Court ofchancery, after the ;, 
faid twenty day of Julie , for common reco- ,, 
ueries, to be had or ſuffered of any manors, ,, 
hands, tenements, or hereditaments, holden ,, 
of the King in cheefe : in like manner and forme ,, 
as is vſed vpon alienations of ſuch manors, ,, 
lands, tenements; or hereditaments; ſo holden ,, 
in cheefe, by finc orfeoffement. Er 9 
Prouidedalſo, and be it enacted by the au- ,, 
thority aforeſaid, that in ſuch caſes, where fines ,, 
for alienations ſhall be paied in the Kings chan- ,, 
ccry, for writes of entree in poſt , as is atoreſaid, ,, 
that then none other fine ſhall be paicd in the ,, 
ſame Court for any ſuch writes, any vſage or ,, 
cuſtometo the contrary thereof, notwithſtan- ,, 
ding. 9” 
And bee it further enacted by the authority. ,, 
aforeſaid ,. that where two or more perſons ,, 
now hold, or hereafter ſhall hold any manors, ,, 
landes, tenements, or hereditaments , of the ,, 
King our Soueraigne Lord by Knights ſer- ,, 
vice, toyntly to them andto the heires of one. ,, 
ofthe, andherhar hath the inheritancethere- ,, 
ofdyeth, his heire being within age, that in e- ,,. 
very ſuch caſe the King ſhall haue the. ward. ,, 
and mariage of the body of ſuch heire, ſo be- ,, 
ing within age, the life of the free-helder or ,, 
free- 
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The third part. 


free-holders of the ſaid manors, lands, tene- 
ments, or hereditaments, ſo holden by Knights 
ſeruice,notwithſtanding. Sauing andreſeruing 
to all and cuery woman and women, all ande- 
uery ſuch right, title, intereſt of dower, as they 
or any of them ought to. haue, or be, orſhall 
be juſtly intituled to haveclaime, or demaund 
of any manors, lands, tenements, or heredi- 
raments, by the lawes of this Realme , to be ta- 
ken or aſſigned vnto them, or any of them , our 
ofthe two parts of the ſaid manors, landes, te- 
nements , or hereditaments, ſcuered and deui- 
ded from the third part, as is aboueſaid, and 
not otherwiſe: And ſauing alſo tothe King our 
Soueraigne Lord, his heires and ſucceſlors, the 


 reuerſions of all ſuch tenants in ioynttenure 


anddower, immediately after the death of ſuch 
tenants, if they ſhall happen to die, during the 
minority ofthe Kings wardes. 


—— 


An other Act for the Explana- 


tion of the former , concerning 
wils, andthe deniſe of lands. 


DB Hereas inthe laſt Parliament, be- 
gunne and holden at Weſtmin- 
er, the 28. day of Aprill , inthe 
3I. yeare of the Kings moſt gra- 


tious raigne (cap. primo wils. 2.) 


»» And there by diuers prorogations holden and 
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what things may be denifſed by wil, $7 
continued vntothe foure andtwenty day of Iu- ,, 
ly,in the two and thirtieth yeare of his faide ,, 
raigne.[t was by the Kings moſt gratious andli- ,, 
beral diſpoſition,ſhewed toward his moſt hum- ,, 
ble and obedient ſubiets , ordained and ena- ,, 
Qed, how, andin what manner landes, tene= ,, 
ments and hereditaments, mighrby will, or ,, 
Teſtament in wricing,or otherwiſe by any ae ,, 
or aces, _— executed in the life of euery ,, 
perſon giuen, diſpoſed, willed or deuiſed, for ,, 
the aduancement of the wife, preferment of ,, 
— —— of debres , of euery ſuch per- ,, 
ſon,or otherwiſe,at his wil or pleaſure, as in the ,, 
ſame Ate more plainely is declared.Sithenthe ,, 
making of eſtarute , divers doubtes, queſtions, ,, 
andambiguitics haueriſen, beene mooued and ,, 
growen,by diuerſity of opinions taking , in and ,, 
ypontheexpoſitionofthe letter of the ſamee- ,, 
ſtatute. ” 
For a plaine declaration and explanation ,, 
whereof,and to the intent andpurpole that the ,, 
kings obedicnc and louing ſubic&s, ſhall and ,, 
may take the commodity and aduantage of the ,, 
Lings ſaid gratious andliberall diſpoſition, the ,, 
Lords ſpiritualland temporall, andthe Com- ,, 
mons in this preſent parliament aſſembled,moſt ,, 
humbly beſeechingthekings Maieſty , that the ,, 
meaning of theletrer ofthe ſame eftatute , con- ,, 
cerning ſuch matters hereafter rehearſed, may ,, 
bee by the authoriry of this preſent Parlia- ,, 
ment enacted, taken, expounded, iudged, de. ,, 
clared andexplancd ,in manner and formefol- ,, 
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- Firſt,whereit iscontained in the ſame for= 
,, merſtature, within diuers Articles and branches 
ofthe ſame, thatall and ſingular perſon and 
perlons,hauing any mannors,lands,tenements, 
or hereditaments, of the cftate of inheritance, 
(hould haue full and free liberty, power and 
authority,to giue, will, diſpoſe, or aſſigne, as 
well by lait will and Teſtament iawriting,or 0- 
therwiſe,by any a or aQees lawfully execured 
in hislifc,his mannors, landes , tenements, or 
hereditaments , or any of them, in ſuch man- 
ner aid forme;as in theſame former Ace more 
at large it doth appeare. VVhich wordes of 
eſtate of inheritance, by the authority of this | 
preſcat. Parliament, is and ſhall be declared;ex- 
pounded , taken and iudged, of cltates.in'fee 
limple oncly, And alſo: that all and fingu- 
lar. perſon and perſons ,:;having-a-ſole citare 
or intereſt in tee ſimple , or ſeized in fee fimple, 
in copercenarie,or in common in fee ſimple, of 
andin any mannors,lahdes,tenements,rents or 
other hereditaments,in poſſeſſion, reuerſion or 
remainder,or:of rents or ſeruices incidentto- a- 
ny reverſton or xemainder, and haning no ma- 
,, hors, landes, tenements, or hereditaments hol- 
den ot the King, his heires or ſucceſſors , or of a- 

,, fy ather perſon or perſons by knights ſeruice, 
,, {ball hauetulland free liberty , power and au- 
,, {oxity!, ro give, diſpoſe, will or deuiſeto any 
,, perlon or pertons( except bodies. politike and 
,» corporate)by his laſt wil and Teſtament,in wri- 
,» Tting,or otherwiſe, by any a or aces, lawfully 
» xccutedin his life, by himſclic ſoly , or by pra 
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What things may be deniſe{ by will, 8 
ſelfe and other ioyntly, ſcuerally , or particular- ,, 
ly,or by all thoſe wayes or any ofthem,as much ,, 
asin him ofrighris orſhall be, all his ſaid man- ,, 
nors, landes , renements, rents and heredita- » 
ments,or any of them,or any rents, commons, » 
or other profites or commodities, out of, or to. ,» 
beperceiued oftheſame, or out of any parcell »» 

thereoh,at his owne free will and pleaſure, any »» 
clauſe in the ſaid former Ace notwichſtan- »» 


din »! Ji. 7» 
And further be it declared and enaQted by the ,, 
authoriry aforcſaid,that al & ſingularperſon and ,, 
erſons, having a ſoleeſtate or intereſt in fec- ,» 
Rog ſcizedin fee ſimple incopercenary,or , 
in common in fce ſimple,of,or inany mannors, »» 
lands,tenements,rents or other hereditaments, »» 
in poſſeſfion,reuerſion or remainder, or of & in »» 
any rents , or ſeruices incident to any reuerſion ,z 
or remainder,holden of the king by knights ſer- ,» 
uicein chiefe,or of the nature of knights ſeruice »» 
inchiefe, hath, and by the authority of thispre- »» 
ſent Parliament,ſhall haucfull and free liberty, ,, 
ower and authority,to giue,diſpoſe, will or af ,z 
Ro to any perſon or —_ ( except bodics »» 
politik & corporate)by his laſt wil & Teſtament ,, 
in writing,or otherwiſe by any a& or aQts law- ,, 
fully executedin his life, by himſelfe ſoly , or by ,, 
himſelfe &other ioyntly,ſeuecrally , or particu- ,» 
larly,or by al thoſe waies or any of the,as much ,, 
asin him of right is or ſhall be,two parts aſwel ,, 
of all the ſaid mannors,landes,tenements,rents » 
and hereditaments, asof all and ſingular his 0- ,, 
ther rents and — of any ofthem ,» 
2 or 
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' Thethirdpart. 
or anyrents,commons,or other profits orcom- 
h__— of,or tobe percciued of theſame 
two parts,or out of any parcell thereof,in three 
partesto be diuided, or as much thereofas ſhalt 
amount tothe full and cleere yearely value of 
two parts thereof,in three parts to be divided, 
of what perſon or perſons focuer they be bok 
den.at his free will and pleaſure. And that by 
theauthority aforeſaid, theſatd Will ſodecla- 
red,ſhall be good and cffteQuall for two parts of 
the ſaid mannors,landes.tenements and heredi- 
taments,although the will ſo declared be made 
ofthe whole, or of more than of two partes of 
theſame. Theſame diuifion to bee made and 
(cr forth by the deuifour or owner of the fame 
mannors, landes, tenements and hereditaments. 
by his laſt will inwriting, or otherwiſe in wri- 
i: Andindefaultthereof, by aCommiſsion 
to bee graunted out of the kings Court of the 
Wardes and Liucries, vponthe enquiry of the 
true value thereof, by the oathes of twelue men,. 
and returne or certificate therofhad inthe ſame 
Courrt,of the faid mannors,landes, tenements ,. 
and hereditaments, diuifion to be made bythe 


Miſter ofthe Wardes and Liueries, if the Maſt. . 


ofthe Wardes and Liueries forthe timebeing,, 
and the parties thereunto- ,cannat otherwiſe a- 
gree vponthe fame diviſion. And that the if 


ſucs andprofices.ofthe two partes of theſame 


mannors,landes,tenements and herediraments 

n cuery ſuch diuifion,to bereſtored ro rhem 
thatſhall haue right, or title tothe ſame, rom 
the death ofthe owner or deuiſor thereof, 


And: 


what things may be deniſe] by will, 89 
And further be it enacted and declared, by »» 
authority aforeſaid, that all and ſingular per- 
ſon and perſons, having a ſole eſtate or intereſt » 
in fee-ſimple,orſeizedin fee-ſimple, incoper- >» 
cenary,orin common, in fee-fimple, of andin »» 
any mannors,landes,tenements,rents, or other 3» 
hereditaments , in poſſcſhon, reuerſion, or re- »» 
mainder,or of and inanyrents or ſeruices, in- »» 
cidentto any reuerſton or remainder, holden »» 
ofthe King; his heyres orſucceſlors by Knights »» 
ſeruice,andnotin cheete, or hoiden of any o. >» 
therperſon or perſons by Knights ſeruice ſhall », 
haue full and freelibertie, power and authori- », 
ty to giue,diſpoſe, will or deuiſe , to any perſon »» 
or perſons,except badies politique and corpo- », 
rate,by his laſt willand Teſtamentin writing, 4» 
or otherwiſe,by any a& or acts lawfully execu- » 
ted in his life, by himſelfeſoly , or by himſclfe » 
and otheriointly,ſcuerallyorparticularly,or by ;, 
all thoſe waies, or any of them, as muchas in ;, 
him ofrightis orſhallbe, two parts of allthe ,, 
ſaid mannors , landes,tenements and heredita- ,, 
ments,or any of them ſo holden by Knights ſcr- , 
uice,or any rents common or other profites or , 
commodiries,out of, or to beperceiued of the ,, 
ſametwo parts,orout ofany parcell thereof,in ,, 
three parts to be diuided, or as much thereof,as »z 
ſhal amounttotheful and cleereycarlyvalue of ,, 
two parts thereof, inthree parts to be diuided, ,, 
at his free will & pleaſure. And that the ſaid will ,, 
ſo declared by authority aforeſaid,ſhal be good ,, 
and effecuall, for two parts of the ſaid manors, , 
landes,tenements,or hereditaments , although , 
O©O 3 the 
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The third pert. 
the will ſo declared be, or ſhall be made , of the 

whole landes and tenements, fo holden by 

Knights ſeruice, or of more , than of two parts 

of the ſame. And alſo forthe whole of all other 

ſuch mannors,landes,tenements., and heredita- 
ments,or any ofthem , not holden of the King 
by Knights ſeruicein cheefe, or otherwiſe by 

Knights ſeruice, nor of any other perſon by 
Knights ſeruice, and of any rents, commons,or 
other profites or commodities, out of, or to be 
perceived of the ſame, or out of any parcell 
thereofat his free will and pleaſure. The ſame 
diuiſfion to be made and ſet forth , by the ow- 
ner of theſaid mannors, landes,tenements, and 
hereditaments,by his laſt will and Teſtament in 
writing, or otherwiſe in writing. And in de- 
fault thereof for as much of the ſame mannors, 
landes, tenements, and hereditaments as ſhall 
concerne the Kings intereſt, by commiſſion,to 
be directed out of the KingsCourt of the wards 
and liueries, in maner and forme as is aforeſaid, 
ifthe Maſter of the V Vards andLiueries for the 
time being, and the parties thereunto,can not 
otherwiſe agree vpon the ſame dinifion, And 
that reſtitution of the iſſues and profites of the 
two parts thereof,ſhall be had and made,in ma- 
ner and forme aboueſaid. And forſuch of the 
ſame mannors, lands, tenements and heredita- 


ments, as ſhall concerne the intereſt of any . 


other Lord or Lordes, by Commiſſion to bee 
graunted our of the Kings court ofthe Chaun- 
ccry,to enquire thereof,by the oathes of twelue 
men,it the ſame Lord or Contra the —_ 
there- 
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what things may be deniſed by will, go 
thereunto cannot otherwiſe agree vpon the »» 
ſame diuifion. | » 
And be it further enacted and declaredby >, 
authority aforeſaid,that the ſauings,reſeruings, »» 
and prouifions, concerning ſauing of the cu- >» 
ſtodic,wardſhip, relecte , and primer ſcaſon to--, 
the King,of ſuch mannors, landes, tenements.,. », 
and hereditaments, or as much thereof, as »» 
ſhall appertaine vnto him,by vertue ofthe ſaid >» 
former act,andby the declaration and expoſiti- »» 
on thereof,declared by this preſent act, during »» 
the Kings intereſt therin. And alſo of the cuſto- »» 
dy and wardſhip to other Lords, of as much of > 
fuch mannors, landes,tenements and heredita- »» 
ments holden ofthem, as ſhall amount and ex- 2 
tend to the cleerc yearly value 'of the third part 5» 
thereof, ouer and aboue all charges, without a+ » 
ny diminution or abridgement of the third 3» 
part,or ofthe full profites thereof, compriſed »» 
and mentioned in diuers Articles in the faid 
former ate contained, by the authority afore- », 
faidbe and ſhall be intended , expounded, and 3, 
taken,as hereafter enſueth : that is to ſay, that »» 
the King ſhall haue and take for his full third » 
art of all ſ\uch mannors,landes,tenements,and »» 
Lene —— he is or ſhall be in- »z 
tituled by the ſaid former a&, and by this pre- »» 
ſent a&t,ſuch manors, lanes, and tenements,as 5» 
ſhall by any meanes diſcend, or come by dif- 
cent,as well of the eſtate of inheritance in fee- » 
taile,as in fec-ſimple,or in fee-taile,onely tothe » 
heyre ofany ſuch perſon,or thatſhall make my » 
will, gift, diſpoſition , or deuile by his laſt will > 
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The third part. 
in evriting,or by any ator as lawfully execu- 
tedin his life , immediately after the death of 
the ſame deuiſor or owner thereof. And that the 
wil,gift,and deuiſe,of euery ſuch deuiſoror ow- 
ner,of and for thetwo parts of the ſaid manors, 
,» Jands,tenements & hereditaments refidite,ſhall 
,» by the authority aforeſaid,be &ſtand good and 
,» cffeQuall in the law,albeit the ſame will, gift or 
,» deuiſe, be had and made of all his fre fm ple 
»» lands,tenements & hereditaments,andin caſe 
the ſame manors,lands,tenements, and heredi- 
taments, Which after the death ofany ſuch ow- 
ner or deuiſor, wehſhal make any ſuch gift, dife 
poſition,ordeuiſe,by his laſt willin writing, or 
otherwiſe by any a& or aQs, lawfully executed 
in his life to his wife, children, or otherwiſe; as 
,» is aforeſaid, which ſhall immediatly after his 
,» death,diſcend,reuert, remaineorcome, to his 
,» heire or heires, as well of eſtate of inheritance 
in fee taile,as ofeſtatcin fee ſimple, or fee taile 
onely,benot,or ſhall not amount or extend to 
the full cleere yearely value of the all third 
part,with the full profites thereof, of all the ſaid 
-» mannors,landes,tenements , or other heredita- 
ments ofthe ſaid deuiſor or owner, according 
to the true intent and meaning of the ſaid for- 
- mer a&, and of this preſent a&; that then the 
King ſhal and may haue and take,into his hands 


22 


”” 


-» andpoſſeſſion, to make vp his full third part, 


-» With the fiill profites thereof, according to his 
intereſttherein,as much of the other mannors, 
»» landes,tenements,or hereditaments, willed, pi: 
--2, uen,diſpoſed , orafſigned by any ſuch perſon 
| ro, 
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what things may be deniſed by will. 9 
to his wife, children, or otherwiſe, as is afore- ,, 
faid, as with ſuch of theſame manors, lands, ,, 
tenements, and hereditaments deſcended, or ,, 
by any meanes come vnto the heire, as heire of ,, 
any ſuch deuiſour or owner, ſhall makevpthe , 
cleare yearelie value of the ſaid full third part, , 
with the full prefits thereof, of all the ſaid ma- , 
nors, lands, tenements, herediraments, of cue- ,, 
ry ſuch owner or deuiſour, ſo to bee had to ,, 
the King,.in the title of wardſhip or primer ſea- ,, 
ſon, as thecaſeſhall require. Andthe deuiſion ,, 
thereof, to bee had and made, and withthere- ,, 
ſtitution of the profits of the two parts of the ,, 
faid manors, lands.,. tenements , and heredira- ,, 
ments, in ſuch manner and' formeas is aboue ,, 
rehearſed. Andlike benefit and aduantage, to ,, 
begiuen , had andtaken, by the ſaidauthority, ,, 
toeuery Lord and Lordes , of whom any ſuch ,, 
manors, lands , tenements ,. or hereditaments, ,, 
beene or ſhall be holden by Knights feruice, in ,, 
manner and forme as is aboucſaid, concerning ,, 
only his or their third parts thereof, according ,, 
to their ſaid intereſt therein: ” 
And be itfurtherenaQed, by the authority ,, 
aforeſaid, that if it happen the fame thirdpart, ,, 
or any part thereof, left, willed, or aſſigned, to ,,: 
the King or other Lord,at any time during their ,, 
intereſts therein ,. to bee lawfully cuicted or de- ,, 
termined, that thenthe King & the other Lord, ,,, 
ſhall haue as much of the. two parts reſidue, ,,, 
as ſhall accomplith and make vp a full third ,, 
part, in cleare ycarclievalue, afterthe rateand ,,. 
portion of. ſuch manors , lands ,, Ren 2» 
and: 


7”? 


 Thethirdpart. 


,» and hereditaments, as (hallthen happen to re- 


maine of the ſame third part, not deuicted nor 
determined; and of the other two parts of ſuch 
manors, lands, tenements, and hereditaments, 
as the King or other Lordihouldor oughtto 
have had, by vertue of the ſaid former at, and 
this preſent a@: and theſameto be deuided, in 
manner and forme aboue rehearſed, any clauſe 
inthe ſaid former a, notwithſtanding. 

And beit further enacted and declared by the 
authority aforcſaid, that the ſauing and reſer- 
uing for fines for alienation , by any ſuch laſt 
will and Teſtament, of ſuch manors, lands, te- 
nements, or hereditaments, holden of the King 
by Knights ſeruice in cheete, or of the nature 
of Knights ſeruice in cheefe, or by ſocage in 
checfe, or of the nature of ſocage tenure in 
cheefe, or for fines for alienation, of ſuch ma- 
nors, lands, tenements, or bereditaments, 
whereof there ſhall bee any alteration of free- 
hold, or of inheritance, madeby any ſuchlaſt 
will , compriſed in diuers and ſundry articles, 
nentcs inthe ſaid former a&, bee andſhall 
bee intended, expounded, taken, deemed , and 
iudged, by the authority aforeſaid, that all ſuch 
perſon or perſons, to whom the {aid manors, 
lands, tencmeats, or hereditaments, or any 
ofthem, be or ſhall be giuen,, diſpoſed, willed, 
or deviſed, by any ſuch laſt will, ſhall be exone- 
rated, acquited anddiſcharged for euer, againſt 


the King, his heires, and ſucceflors, for all ſuch ' 


fines for alienations, by any ſuch laſt will or Te- 


»» ſtament, withour licence, by ſuing forth of the 


Kings 


mM amo co imo =-.o@a co. ma a. 


Do 


w fas w*,v T5553 A000 


w 


w *%x 


ww TD {# «a FFOr_ 


what things may be dewiſed by will. 92 

Kings pardon for alienation our of the Kings ,, 
Court of Chancery, paying to the King , his , 
heires or {ucceſlors , for the fine of cucry ſuch ,, 
alienation, the third part of the yearelie value 3» 
of the ſame manors, lands , tenements , or 0- 2, 


. ther hereditaments, to him or them willed or ,, 


deuiſed : and this a& from timeto time , ſhall ;, 
be a ſufficient warrant, to the Lord Chancellor ,, 
ofEngland,or Keeper of the great ſeale,for the 3, 
timebcing, for the graunting out of the ſaid 2, 
pardon or pardons, vnder the Kings great ſcale, ;, 
as heretofore hath beene vſcd for pardons for 2, 
alienations, without any further ſuite to bee ,, 
made to the King for the ſame. £75: 

Anditis further declared and enafted,by the ,, 
authority aforeſaid, that wils or Teſtaments, ,, 
made of any manors , lands, tenements, or 0- ,, 
ther hereditaments, by any woman couert, or ,, 
perſon within the age of 21. yeares,idiote,or by ,, 
any perſon de xon ſane memoric, ſhall not bee ta- ,, 
ken to be good or effectuall in the law. BE 

And further be it enacted by the authority ,, 
aforeſaid, that if any perſon or perſons, hauing ,, 
eſtate of inheritance, of, or in , manors , lands, ,, 
tenements , or hereditaments, holden by the ,, 
King by Knights ſeruice incheefe, or otherwiſe ,, 
of the King by m_ ſeruice, or of any other ,, 
perſon or perſons by Knights ſeruice, hath gi- ,, 
uen at any timeſithen the ewentieth day of the ,, 
ſaid moneth ofTuly, 32.Hen.8. An. Dom.1540. ,, 


or hereafter ſhall giue, will , deuiſe, or aſſigne, ,, 


by will or other atexecured in his life, his ma» ,, 


nors, landes , tenements , . or hereditaments, ,, 
or 


= 


The thirdpart. 
or-any of them by fraude or couin , te any 
other perſon or perſons, for terme of yeares, 
life, or liues, with one remainder ouer in fee, 
or With diuers remainders, ouer for terme of 
ycarcs, lifeorin taile , witharemainder ouer in 
fee ſimple , to any perſon or perſons , orto his 
ortheirright heires, orat any time fithence the 
ſaid 20. day of Iuly , hath conueyed or made, 
or hereafter ſhall conuey , or make by fraudeor 
covin, contrary to the truc intent of this a, 
any eſtates, conditions, menalties, tenures, or 
conueyances, to the intent to defraude or de- 


ceiue the King of his prerogatiue,primer ſciſon, 


livery, releefe, wardſhip, mariages or rights : or 
any other Lord of their wardſhips,relcefs, hari- 
ots, or other profits , which ſhould or ought to 
accrue, grow, or come vnto them or any of 
them, by, or after the death of his or their te- 
nant,by forceand according to the former cſta- 
rute,and ofthis preſent a and declaration :and 
the ſame eſtates and other conueyances, being 
found by office to bee ſo made or contriucd by 
couin, " Mes or deceit, as is aboucſaid , con- 
trary to the true intent and meaning of the ſaid 
former a&, andof this a& : Thatthen the King 
ſhall haue as well the wardſhip of-the body, 
and cuſtody of the lands, tencments, and here- 
ditaments, as liuery, primer ſeaſon, releefe, 
and other profits , which ſhould or ought to 
appertayneto the King, according to the true 
intent and meaning of the ſaid former a&, and 
of this preſent a, as though no ſich cſtates 


or conueyances by. couin , had neucr beene 


had 
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hador made vmill the ſaid office be lawfully ». 
vndone by trauers qrotherwiſe, And that the »- 
other Lord aud Lords, of whom any ſuch. ma-. -» 
nours,lands,tenements, or hereditaments ſhall » 
be holden by knights ſeruice., as is aforeſaid, »» 
ſball haue their remedicinſuch caſes, for his or »» 
their wardſhips of bodies and lands, by writ of > 
right of ward, andſhall diftreine and make a> >» 
uowric or recogniſance, by themſalues or their >» 
balifes, for their reliefs, heriots,and other pro- >» 
firs, which ſhould haue beene tothem due, by, » 
or after the death of their tenaunt, as if noſuch »» 
eſtate or conueyance had beene had or. made. »» 
Saving and geſeruing alwaies, by ths authoritie »» 
aforeſaid the right and title of the donees, feof- »» 
fees, leafſees,and deuiſces thereof, againft the »» 
faid deuiſour and his heires, after the intereſt »» 
and title ofthe king or other Lord thercin en- 3, 
ded anddetermined. 2» 
Prouidedalwaies that this a, explanation, ,, 
and declaration, or any of them, or any thing »» 
i this faida&, explanation or declaration con» , 
tained, ſhal not extend to the will or deuiſe of ,, 
Sir Iohn Gaynsforde, late of Crowherſt, in the ., 
county of Surrey knight,deccafed : Nor tothe ., 
will or deuiſeof Sir Peter Filpot knight dccea- 2, 
fed: Nor the will or deuife of Richard Creſwell , 
hte of Mattingley in the countie-of South. ,, 
gentleman deceaſed, nor tothe will or deuiſe ,, 
of Thomas Ynton late of the countie of Berk. ,, 
gentleman deceaſed, fonne of Sir Thomas Vn- ,, 
ton knight alſo deceaſed: or (hall be in any wiſe ,, 
preiudiciall or hustfull , re any perſon _ FA 
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»» ſons,for or concerning any manours,and lands, 
»» tenements,or herediraments,conteined or ſpe- 
»» Cificd in the ſaid willes or deuiſes, or in any of 
»» them, but that the ſaid laſt willes & deuiſes,and 
»» euery of them, ſhall ſtand, abide, remaine, and 
,» be, intbe ſame caſe, force and effec in the law, 
,» toall intents,purpoſes andconſtruions,as the 
»» ſaid laſt wiiles and deuiſes, and euery of them, 
,» were before the making ofthis a, declaration, 
,» andexplanation, and of none other cffe& or 
»» force: this a&, declaration, and explanation, or 
»» any ofthem, or any thing therein contained to 
,» thecontrary thercof in any wiſcnotwithſtan- 


» ding. _. | 
»» -. Prouided alway, and be it nated by the au- 


,» thority aforcſaid, thar all and cuery perſon and. - 


2» perſons from whom the king and other Lordor 
» Lords,fſhall take any manours,lands,tenements 
,» or hereditaments for his or their full chird part, 
| oz orto make vp his or their third part, ſhall and 
23 ay, by authority of this preſent a, in any of 
» the caſes aforeſaid vpon his or their bill exhibi- 
» tedin thekings court of Chauncery, againſt all 
4» and euery ſuch perſon and perſons, which ſhall 
»» beentitled by or ynder any ſuch will, gift, dif- 
» poſition or deujſe, to the other two parts, haue 
» ſuch contribution or recompence for the ſame, 
2» as by the Chancelour of England, or by the 
»» - Keeper ofthegreatſeale of England tor 

»» .. the timebeing,ſhall be thought 

» .goodand conuenient, 


of 


of 
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Of the deniſe of Goods and 
Chattclles. 


1 4/l manner of goods and chattclles may be 
deuiſed by will,certaine caſes excepted. 
. 2 Therulev the deniſe of lands contrary tothe 
rule of diſpoſing of” goons. Fer | 


þ,V- 


2 Oncernihg he: ſecond kind of 
» thinges deviſcable :/by Teſta- 
. ment, namely.goods andchat- 
Mage tels z this: may. bee delivered 
Cv & 2, for'a-ryle:;;;Thatall manner of 
'goods. and. chattelles ;cmay bee bequeathed, 
or d-uiſed-by will or teſtgment 3, certaine caſes 
onely excepted boil doin , on | 442 37 «L.carers fdeleg® 
» Which, /Rule, is gleate;contraric: to the $:42mcorporaesn 
former.of the /deuiſe of lands ;, tenementes, 7 indw.inc.ftararum- 
and hereditaments ; for they cannot- bee de- de reſta.Jib.z, proutt® 
To : | cial. conſtiruc. Cant. 
viſed, ſauing where ſome cuſtome, or tas poi. ic dcuile. c. 
tute hath gained liberty, of bequeathing or 8.fel.99. 
deuiſing of the ſame <: But heere in- fteede b Pogrtmeennn 
of the Negative rule, is ſctdowne the Afhir- $632.45 Aro nday 
mative, the excepllſons of which rule are pro- ' 
ſecured in the next Paragraphe. 

In the/meanetime, before we proceed any , x quedinrerum. 
further, it ſballnot bee amiſle, to recite ſome 4c Lega.r. Inftic. tir. 
few ampliations, ſhewing , how the 2 faid {8865-03 0s 

| matue 
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affirmatiue rule is extended. The firſt ampli- 
fication is, That not enely that thing, may be 
deuiſed or bequeathed, by the Teſlator, which 
is truly extant, or hath an apparant being , at 
the time of the making of the will, or death of 
the Teſtator, but that thiog alſo which is not in 
rerum nature, Whileſt the Teſtator liueth : there- 
fore it is lawfull for the Teſtator , to bequeath 
che corne, which ſhall be ſowen or growin ſuch 
a ſoyle after his death,or the Lambs which ſhall 
come of his flocke of ſheepe, the next yeare, 
depaſturing inſuch afield, Bur if there ſhall be 

no ſuch corne growing in that ſoyle, nor any 
lambs arifingour of thatflocke, then the lega- 
cic is deftitute of effe@, becauſe no ſuchthing is 

4 L. Cumira. $. ſpe- extantatall, as was bequeathed +. But if the Te« 

—— Lf ator deuiſeacertaine quantity of graine, or 

Sole £00-  numberof Lambes;as forthe purpoſe, tweri- 
tie quarters of corne;or twenty Lambes, and 
doth will and deuiſe, that the ſame ſhall be paid, 
out of the corne , which ſhall grow in ſuch a 
field, orariſeof his — depaſturing in ſuch 
aground: though not ſo much, or no corneat 

,theregrow,ornot any,ornot any,ornotſo 

many Lambes thereariſe : yet neuertheſle the 

executor is compellable by law to pay the 

4.4.1.6 fic.$.1.deleg, Whole legacies entirely 5; becaufe the mention 
x.L.quidreſtam&oin ofthe ſoile, and ofthe flocke,wasrather by way 
mane of demonſtration, then bilbvay of condition, 


Iulianus ſeverus.$.de rather ſhewing,how or by what means the ſaid - 


leg-3, &L. Lucius. ff. Jeo2cymight be paid,then whether it ſhould be 
deci paidatall ycaor no,which intention of theTe- 
ttavoris: colleted by this, that the quantity is 

nor 
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notioynedto the ſubſtance of the Legacy, bur 
ro thepayment thereof onely, otherwiſe the 
Legacy were voyde, as hereafter more fully is 
Sk Howbeit in contraQts and graunts 
amongtheliuing, itſceemeth that the lawes of 
this Realme doe not acknowledge any ſuch dis 
ſtintion, whether the quantity of the thing 
grauntcd,be ioynedto the ſubſtance, orto the 
payment therof, but that itis due in both caſes: 
ſo thatifa man grantto A. B. an annuity of ten 

ounds;to recciue out of his coffers, though he 
Lo neyther coffers, nor money in them; - 
his perſon (halbe charged with the annuity, 
cauſe the- graunt ir ſelie , induceth a charge | 

fromthe graunter. Solikewiſe ifaman grant 
an annuity of tenne pounds out of his landin 
Dale,though he haueno land in Dale, yet is nor 
the graunt thereof voyd, but his perſon ſhall be 

chargedtherewith *. | 6 Fulbeck.2.part.pas 

The ſecond. ampliation is, That albeir by 521<}.tt. de condind- 

deed of gift, made in thelife time of any perſon, g ag p 

to another,of all his goods and chartrels, debts 

or things in aftion,doenotpaſle: yetifthe Te 

ſtator by his laſt will and Teſtament,do giue or. 

bequeath to another any debt due vnto him, 

orathingin ——_— vnto him; the 

Legacy is good, and effectuall in the law 7,and 7 Inſtic.ir.delega.s. 

may be recouered in this maner: thar is to ſay; _ ng 

if the Teſtator doemakethe Legatary Execu- cumſimil. ; 
tor of that particular debt, or thing in aQtion. 


bequeathed : then the Legatary as Executor 
thereof, may commence ſute.in his own name, 


and recouer the ſame to his owne vie, againſt. 
| him 


The third part. | 
him by whom it was due, But if the Teſtator 
doe not make the Legatary Executor of the 
debt, orthing in a&ion bequeathed, then his 
remedy lieth in the Ecclefiaſticall Court,where 
he may-conuent the Executor, and compell 
him eyther to ſue for thatdebtin a Court com- 
petent, and vpon the recouery and payment 
thereof,to pay it ouer, tothe Executor : or elſe 
to make a letter of Arturney to the Legatary 
for the recouery of the debt, orthing in ation 
bequeathed,in the name of the executor, to the 

= »- ga; In- yſe of the Legatary * Howhbcitif the Teſtator 

T1” himſelfe,after the making ofhis will , exatthe 
9s d$.Tamautrem, debt bequeathed,then is the Legacy void. Or 
if the husband make his will of a debt, or other 
thing in aQtion ,. which he hath in right ofhis 
wife,the Legacy is void:ando itis,[t he diſpoſe 
of any chatcellreall, or leaſe which he holdeth 
in right of his wife ; for after the husbands 
ro Abridgement of death, they returne to the wife **. 

| me; 9" The third ampliation is, that albeit the Te- 

(4 ar 560g ** ſtator haue no ſuch thing ofhis owne, as is be- 
queathed, yet neuerthelefle the Legacy is good 
in law: thercfore ifthe Teſtator doe bequeath a 
Horſeor a yoke of Oxen,the Legacy is good in 
law, though the Teſtator hatic neyther Horſe 

11 Llegato geners- nor Oxe of his owne®, But who ſhall make 

Bar Paul de T-aftr ae Choice in this caſe of the thing ſo bequeathed,is 

emncs.DD.ibid, aqueſtion notto be negleted. And thefolution 
is this ; that ifthe words of the deuiſe, be diret- 
edto the Le atary Jas ifthe Teſtator ſhall thus 
fay:1 will bo A. B.ſhall haue a Horſe, the 

choice doth belong to the Legatary ; butif «x 

WE. words 
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words be diretedto the executor: as if the Te- 
ator ſhall thus fay , I will that my Executor 
giue to A.B.a horſe,the cletion doth belong to \ mnt a3 hl 
the Executor**.Prouided neverthelefle,that to oo oma os 
whomſocuerthe etcQtion doth belong , whe= num. $.legatum q.6z 
ther to the Legatary, or to theExecutor, they Four ang; | 
muſt not be vnreaſonable in their ele&ion, but : hes 
framethemſclues to the meaning of the Teſta- | 
tor ,{ ascl{ewhere I have delivered )*3 other- 13 Inf.part.7.$.10.n, 
wiſe the Legatary might make choice of the **© '% 36 hnem. 
beft horfe,and che Executor of the worft inthe 
Countrey,contrary to the meaning of the de- 
ceaſed. To this purpoſe itis wellaid, though 
he were no Lawyer thatfaid itz: -— 

Eit modus,inrebus ſunt certi dexiq, fines, 

Ouoss wuitra,citrag, nequit confiſtere reetum. 

A fourth ampliation might be added out of 
_ theciuillaw,thatit is lawful for the Teſtator to 14 $s. non ſolum. In. 
bequeath, not onely his owne things or goods, fitdelega.lalienum 
bur alſo another mans, which the heire muſt 15 Cap.fili# de tells. 
buy,or elſe pay the valuethereof, if the owner <x.8 ib.Couar.in fin; 
will nor ſell them *+: but becauſe the ciuill law (qp25n Pe cum 
in this point,is notonely contrary to the lawes Barcra&.de difiintec 
Ecclefiaſticall of this Realme *5, bur alſo'to the 75 can-& ciuil.n. 86, 

wang; _—_ 16 Plowd. In caf.in- 
lawestemporall**, in ſtead ofan ampliatios.l co Bransby & Gran- 
por — y 

haue placediras a limitation or exception to tham.DoR. & Stud. 


this at "ner Ty 2.ca,ylt. prope fincm., 


Diners kindes of goods not deniſe- 
able by will. | 


I Goods which « man hath ioyntly with another, | 
canwot be aeniſed by will. al 
P 2 2 What | 
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2 What if the other ioynt-tenant be made Extcus 
. tor,whether is the bequeit good? 

3 Goods which a man hath as adminiſtrator cane 
not be giuen by will. | 

4 Emery Adminiitrator accountable to the Ora;- 
warie. 

5s Difference betwixt the Executor ,and the Ex- 
ecutor of an Adminiſtrator. 

6 Goods of the Realme that ts to [ay ,of the anci- 
ent Crowne and lewels,cannat be giuen by will. 

7 Goods belonging to a Church or Hoſpitall,can- 
uot be deniſed. | 

8 Goods belonging to a Citie , Borough or Com- 
minalty,cannot be deniſed. 

9 Church goods cannot be deniſed. 

10 Things which deſcend totheheireandnot to 
the Executor are not deniſeable by will. 

. 11 Whether the corme growing _= the ground, 

whereof a man us ſeaſod in; right of 


wifeable. 


12 Whether corme on the ground be deuiſeable by 


the leſſee,the leſſor being ſeaſed in right of his wife... 
. © , 13 Cornegrowing aeuiſeable by the tenant bythe 
 curteſie of Epgland. : fo tb 


14 Corne growing aeu i[eable by the tenant in 


dower. iti £ 
I5 Whether corne growing eniland moreazed,be 
acuiſcable, ofthe Ny.” 
16 Whether corn growing ;.may be deaiſedby 
the Teftators daughter ,where aſonne and heire is 
afterwards borne,or wherein the mother doth reco- 
wer ber dower, : ; 


17 TheT, ſtator cannot bequenth that whichis | 
( 0.vj.Firſk 


ABOHHEY mans. 


is wife , be de=' 
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v. Vi. 


Irſt, a man cannot giue or bequeath 
by will uy of thoſe goods or cattels 
which he hath jointly with another: 
for if heſhould bequeath his portion 
thereofto a third perſon, this bequeſt is voyde 
by the lawes ofthis Realme 2, and the ſuruiuor 
which had thoſe goods or cattels ioyntly with 
another,ſhall haue that portion ſo bequeathed 
notwithſtanding the ſaid will d. Infomuch that 
ifthe Teſtator make the other ioynt-tenant his 
exccutor,againſt the which executor, an ation 
is commenced in the Ecclefiaſticall Court ina 
cauſe of Legacy: neuertheleſlethe executor is 
not to bee adiudged to poſleſſe the ſaid goods 
as executor,or by right of the will, bur by the 
title andright of the ſurujuor ©, and ſo the exe- 
cutor is _ diſmiſſed , and the will in thatre. 
ſpe& to be iudged void. 

Secondly, an Adminiſtrator cannot make a 
Teſtament of thoſe goods which he hath as ad- 
miniftrator,to any perſon dying inteſtate © , be- 
cauſe he hathnot any ſuch goods to his owne 


| proper vief,but ought therewithall to pay the 


debtes and Legacies of the dead perſon , andto 
diſtribute thereſt , ( if any thing doe remaine ) 
in. godly and charitable vſes 8 : and for that 
cauſe, cuery Adminiſtrator is accountableto 
the Ordinary for ſuch diſtribution ofthe goods 
of the deceaſed, committed to his Adminiſtra- 
tionÞ, And albeit an executor of an executor 


a Perkins.rit deuiſe., 
fol.1or1.Do@.8& Stud, 
L.c. 6. licet  civile 
contrarium dicart, L, 

cum alienum. C, de 

legaris. 

b Hoc vef iure regni 
noſtri Anglie. Do, 

& Stud. lib.z.c.25.ſc- 

cus iure ciuili, vrlars 

per Olden,de ation, 

clafl.4, ation. pro ſas 

cio, 


c Do@&8& Stud. 1.2.c, 


25. 
d Vide ſupr.cad.par. 
$.3-n.8. 


© Brook. tit. admini- 
firarer,n.7.Firzherb, 
cod.tit.n.z, 
f Plowd. in caſ. inter 
Bransby 8 Granthi, 
fol.525.526, 


- 


: c. ira quorundam' 
c teſtam. lib, 3. pro 
uincia). conſt. Canr, 
ſtar.Ed.3, an.31.c.1r. 
h Stat.Ed.3.an.31.c. 
II, 


P 3 may 


I Star. Ed.3.a1. 31.c. 
Se, , ” # ; 


"-, 
a 
#9 


k Brook. Abridg. tir. 
adminiſt,n. 7. Princi- 
pall grounds,fol.6r. 


t Plowd. de caſcinter 
Bransby & Granthi.. 


m. c.ſtar.de reſta. 1.3. 
prouincial. co 
Canr. 


® Eod.c.ſMtaturum, 


27 Sup. parte. 25,9, 


91 Thethirdpart. 
:may adminiſter the goods;of the former Te- 


ſatori : yet the Executor of an Adminiſtrator 
cannot adminiſter the goods of the former 


' deceaſed, but a new adminiſtration is to bee 


committed by the ordinary of al the goods vn- 
adminiſtred by the late Adminiſtrator, as if he 
had alſo dicd inteſtate,any teſtament or aſfigna- 
tion ofan Executorby him notwithſtanding k: 


By this then it appeareth, that the authority of 


an Executor is greater then of an adminiſtator : 
for an Executor may appoint an Executor to- 
the firſt Teſtator, ſo cannot an Adminiſtrator. 
How be it an executor cannot giue away the: 
goods,of the Teſtator inhis will by legacies,no 
more then an Adminiſtrator !, forthoſe goods. 
arenot theproper goods of the executor: but 
are to be imployed for the behoofe of the Te- 
ſtator: andin that reſpe& alſo is the executor 
accountable to the Ordinary,as well as the Ad- 
miniſtratos ®,l meane of a bare and meere exe- 
cutor:: of whoſe diligence the Teſtator made 
ſpeciall choiſe,to whom nothing is bequeathed 
in theſaid Teſtamene. But of the profites and: 
fruites, which happen and ariſe out of thoſe 
goods, which belong to any as executor , hee 
may make his Teſtament, though not of the 
goods themſelues,as hath beene aforeſaid””. 


Thirdly,by the opinion of diuers Iuſtices of * 


this Realme,and DoQors ofthe Canon and Ci- 


uill law,the goods ofthis Realme;, that is to ſay, 


of the ancient Crowneandlewels, cannot be 


o FirzhezcAbridg.tit, diſpoſed by will ®,as is aforefaid?; 


exec.n.ios. 
p_ Supr.part.2.$.vit, 


Fourthly,thoſe things, which belong to any 
| | Collcdge: 


”% I Son SS -_ 
wr —__ j 


what things may be deniſedbywill. g$ a 
Colledge or Hoſpitall,cannot be deuiſed by the 
Teſtament orl _ - the Maſter of the _ 

' Colledgeor Hoſpitall 4. The ſame may be ſaid TIS 
ofa __ of n: Citie or Borough Tho hee meg 1 
cannot by his Teſtament, bequeath any thing lib..c.z9. 
belonging to the Citie, Borough or Commit 
nalty*,no more thena Maſter of aColledgeor 
Ho CR things as he hath in right ofthe 4. an 
Colledge or Hoſpitallſ. | _ + Inft.delega.rer.ſed fi. 

Fiftly, the goods of the Church cannot be © ?*knsvbiſupra. 
deuiſe by Teſtament © : but the cornegrowing t C.1.deteſtam.extr. 
ypon the glebeu,and certaine other goods may , 11g. 4. 
be bequeathed,as hath beene before declared ®, rs. © © 
_ Sixtly,thoſe things which after the death of * Supr-part3. S-pe- 
the Teſtator, deſcend to the heire of thedecea. ** 
ſed, and not to his executor , cannor be deui- 
ſed by Teſtament?, except in ſuch caſes, where y Perkins,tir.deuiſes 
itislawfullcodeuiſe yg Suga. here- 3quo ſequeres caſus 
ditaments. And therefore if a man ſeaſed of 4s lum. 
landes in fee or fee taile, bequeath his trees 

owing the ſaidIlandat the time of his 

th,this deuiſe is not good except as before: 
bur if he deuiſe the corne growing vponthe 
{amelandat the time of his death, from'the 
heire to ſome other perſon : this deuiſe is good, 
albeic the land whereupon it groweth beinor 
deuifeable: thereaſon of the difference is,be- 
cauſe the trees are parcell of the free-hold,, and 
deſcend together with the land to the heite, 
and not to the executor : bur ir is not'ſo of 
corne,for the ſame ſhall goe tothe executor as 

parcell ofthe Teſtators goods. And therefore 

ifa manbeſcaſced of Jandes inthe right of his 

OE hes P 4 | witc, 
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wife, and ſow the land,8& deuiſe the corn grow- 


ing vpon the ſame land,and die before the corn 
be reaped : in this caſe the Legatary ſhall haue 
the corne,andnot the wife : but itis otherwiſe 
of graſſe, and hearbes not ſeparated from the 
ground, at thetime of the death ofthe teſtator, 
If a man ſeaſed in fee inright ofhis wifte,doelet 
the ſame lands for yeares to aſtranger, andthe 
leflee ſoweth the ground, and afterwards the 


_ Wifedieth,the corne not being ripe: in this caſe 


the leſſee may deuiſe the ſame corne, notwith- 
ſtanding his eſtate be determined. Sois it, if he 
thatistenant by curteſie of England of lands, 
tenements or hereditaments for his life, letthe 
fameland to another for yeares,and theleaſſor 
dic within the terme of thoſe yeares:in this caſe 
the leſſee may deviſe thecorne which ſhall be 
growing vpon the ſatne land, nor ripe atthe 
time of the death ofthe Teſtator Likewiſe ifthe 
tenant in dower,ſow thoſelands which he hath 
in dower, and make his executors, and after di- 
cth,the corn not ſeparated, there the executors 


| ſhallhauethe corne, notwithſtanding the ſame 


benot ſeeded andſo the tenant in dower : may 
deuiſe the corn growing vponthatland which 
ſhec holdeth in dower at the time of her death; 
But it is not alwayes lawfull for aman or a wo- 
man to deuiſerhe corne by them ſowen, for if 
2 man ſeaſed of lande in fee doe in feoffee a 
ſtraunger in morgage vpon payment, and not 
payment made on the partic of the feoffer,, at a 
certaine day : and the teoffee ſow the land, and 
the feoffer pay the mony atthe day appointed; 
and 


— — 


_ What things maybe deniſedby will, 99 
and enter : in this caſe it is thought, that the 
feoffee cannot deuiſe the corne growing vpon 
theſaid land. Likewiſe if he that is tenant in 
taileof certaine land, doe let the ſame land for 
rerme of life, andthe leſſee doe ſowe the ſame 
land, and the tenant in taile die, andthe iſſue 
doe recouer the ſame in formdon in the diſcenr 
before the corne be ſeparated : itis thought in 
this caſe that the iſſue in taile may bequeath the 
ſame by his Teſtament » Moreouer if '2 man 
feaſed in fee; hauciſſue a daughter, and die, his 
wife being great with child, and the daughter 
enter and ſowe theground, and afterward be- 
forethecorne be ſeucred , the wife is delinered 
of aſonne,and thereupon his nextfriend do en- 
ter forhim yer the daughter may deuiſe the 
corne growing vpon the ſame land: bur ifafter 
the ſowing ofthe corne, and before the birth of | 


the ſonne,the mother hath recouered her dow- © 


er againſt her daughter, and the ſame land thas 
is ſowen, is allotted or aflignedvnto her by the 
Sheriffe , for her-dower, inallowance of other 
lands., there: the morher mayeuiſethe corne, 
growing vpon the ſaid land,and not herdaugh- 
ter. Scauenthly , foraſmuch as thoſe: thinges 
whichafter the death of the Teſtator, deſcend 
to the heire, and not to his. executor,arenot de- 
uifable by hiswillz except inſuch caſes, where 
lands,tenements, and hereditaments, be deuiſa- 
ble: thereforethoſethings which be affixed vn» 


' tothefrechold, are no more deuiſable thenthe - 


freehold it ſelfe, as the windowes-withtheta- 
bles ,. dormant. and benches. affixed therunto, 
20 Or. 


2-8. 


| $ D. Cooke. lib. 4. 
In HerlakEdens caſe, 
Kelaway. Reſponts, 


The third part. 


or mortiſed in the earth. In ſo much that-if a 
tenant for yeares , doc vpon his owne proper 
coſts and charges, ſet glaſſe in the windowes of 
the houſe, which hee holdeth of another, the 
ſame is thereby made parcell of the houſe or 
tenement; and being parcell thereof,. cannot 
be taken away , without danger ofpuniſhment 
for waſtc,and conſequently not deuiſable,by his | 
laſt will and Teſtament. For without the glaſle, | 
the houſe is not perfe&, as without the which, 
theſamelying opentotempeſts, andraine , the 
timbertherof is ſubic@ ro putrifationandwaſt, 
andtherefore, the glafſe annexed vnto the win» 
dowes of the houſe, cither by nailes or other- 
wile, together with the furnaces, and ouens, ſer 
in morter or ſtone, ſhall acrewto the heire of 
the Landlord, and not to the executors of the 
tenant**. The like may bee reſolued, of the 
wainſcot annexed vnto the houſc, either by the 
leſfor, or by theleſlee; forbeing affixed, it is 
parcell ofthe houſe, and ſo not otherwiſe deui- 
fable, then the houſe it ſelfe, whereunto itis af- 
fixed. Neither is there any difference, whether 
theſarne be affixed by nailes,preat or little,or b 
skrues,or yrons,lct inthrough thepoſts or w 
ofthe houſe : for being affixed to the free-hold, 
by theſe or by any other wayes or meanes, the 
wainicot cannot be remoued , by the tenant, 
which if he doe he is puniſhable in an ation of 
 waſt, and therefore cannot make kis Teſtament 


x9 D.Cooke incaf. thereof *2, | 
Herlakenden,WilP. Finally, whereas bythe ciuill law,it was law- 


fall for the Teſtator to bequeath not onlyhis 
-- | eas 


aa EOS 


_ what things way be deniſedby will, 100 
ownethinges., butan other mans alſo ® : info « g.Nonfoldm. 1n- 
much that the executor was compellableto re- ftir.de lega.L.clim a- 
deeme the ſame thing, anddeliverittothe le. 3mm” _— 
gatary,or ifthe owner would not fell it, then to 
pay the iuſt value thereof, to the ſame legata- 
ry ®,vnleſſe the Teſtator were ignorant that the Þ Eod.S.non folim, 
famething did belong to another, and didſup- _ Es wo 
ſcit tobchisowne : In which'caſe the! EN. 

' Eyis void, (orhat the Executor is neitherbound. * 
to buy the thing, nor to pay the value thereof ©; c—— 
becauſe peraduentureif the teſtator hadknowr lega, x 
thatit had beene another mans , hee would not aa 
have bequeathed the ſame 4 : yer neuertheleffe 1;, + rg _— 
both by the lawes eccleſiaſtical ©, and alſo by c fil, deweta.cx- 
the lawes ofthis Realmef,no-man can bequeath F2 X Bi Couar. in 
or deuiſe any thing by his Teſtament or laſt wil,, cum cſſes, cod. s mY 
fGuing only that which is his owne ,, andthat 28.Bar.cradt.de ditfe- 
which he hath to his proper vſes 3 andifhedoe &cl.ns,. 

ucathany other mans, the bequeſt is voide; f Plowd.in ca. inter 
fo thatthe execuroris neither bound toredeem janet} & Gricham.. 
the thing for the legatary » NOTTO paythe value quz ſuperi® ſeribun« 
thereof; and that withoar diftinftion,whether 5 in initio huius, $. | 
the teſtator did know or nocknow, herherthe J5orooiprodcues: 
thing bequeathed. were hisowne;, or an other g. Plowd, vbi ſup. 
mansi, Bur whar if the-Teſtator doe bequeath TEN nos Sb 

. » . h- 11UPra, 
ſomething , whickat thetime ofthe making of ; Sicnimignoraſſer 
the Teſtamentis not his,. but the Teſtator after- rem elle alicnam,ric 
wards doth buy the ſame: Whether is this thing |. Jegunats $: mow 
duc or recouecrable by the legatarie, yea,or nay? ſfoluw. Inſtic. de lega 
By the ciuill law it is not.due k, butin ſome few ® 7-1deregul. Ca. 
caſes!.. By the lawes ofthis Realme. it ſcemeth-1 Repertor. Ber. 
that weareto diſtinguiſh, whether ſome ſpecial 52chni.verb.cegylas 
thing bedeuiledor not ; for if a ſpeciallorcer- 
raine. 


The third part. 

tainething bedeuiſed,as if the Teftator doe be- 
veath'themanourof Dale, thenalbeitthe Te- 
ator had no ſuch manour when the will was 
made: yet by thepurchaſe madeafterwards,the 
Teftator is preſumed to haue had this meaning 
from che beginning, to purchaſe the ſame for 
| the bencfic ofthelegatary , and ſo the deuiſc is 
m Plowd. incaf. in- good ®, Butifthe legacy be not ſpeciall bur ge | 

re: Bret,& Rygder, nerall, as if the Te ator doe bequeath all his 
”” lands , then rhe. Teſtator hauing ſome lands ar 
the time of making the Teſtament, and purcha- 
fing other lands afterwards, theſe lands purcha- 
ſed afterthe making ofthe Teſtament, ſhall nor 
= Plowd, vbiſupra, paſſe ®. Bur howſocuer the lawes ofthis realme 
| A iy wh concerning the deuiſe of lands 
tenements, and hereditaments, purchaſed after 
the making of the Teſtament : yet concerning 
oods , if the Teſtator doc bequeath any ſuch 
thing in generall tearmes,, asa horſe or an oxe, 
although the Teſtator haue neither horſe nor 
oxc atthe time of his Teſtament made, neither 
yet at thetime of his death, the legacy is not 
© Bar.Paul.de Caftr, therefore voide ®, but the executor is bound to 
nb go At. ge: deliuver-an horſe, or an oxe, asclſe where is con« 
Mee" firmed , where alſo is ſhewed to whom the 
| choicebelongethin this caſe, and what manner 

p Inf, part.7.5.z. thing is to be deliuered?. 


The 
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what things may be deiſed by will, 101 


Of Afsigning Tutors , diſpoſme of * 
childrens portions, during their mino- | 
ritics, generally conſidered. 


1 Many queitions about the tuition of thildren.' 
2 The matter of tuitions both large andwncer- 
faine. | | th 


ig Flſbouldvndertaketo ſpeake ful- 
> ly ot the aſſignement, or appoin- 


> ſtody- of theirportions;; or other, 
H—Crs rights during their nonage', not 
only many -queſtions would offer themſclues. 
to be handled, (namely who may grant the tui-: 
tion, of whom; to whom after what manner, 
what isthe office and authority ofatutor,when- 
the tuirion is finiſhed, what a@ioff the pupill 
hath againſtthe tutor , for the recouery of his 
rights, or'therutor againſt theipupill fovthe 
charge” of his 'edagation/ and'conſervation of 
ſuch things, as are due to thechild;-and finally, 
if the tutor Teſtamentary excuſe himſclfe , or 
refuſe the tutorſhip , what order is to be taken 
in'the bchalfe'of the child:) which queltions 
ate ſo ample,-and miniſterſo pron aboundance: 
of matter, thatir isnor poſſib erocomprehend 
the ſame withia any compaſle, fit for this: 
briefe Treatiſe. Bur further , the cuſtomes vf 
this Realme are ſo divers and contrary-aneto- 
Alk 
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The thirdpart. 
an other, which doe coneerne this matter, that 
I might caſily fall into diuers errors. 
Wherefore as wel for that this matter ſhould 
notexceede the proportion ofa iuſt member,as 


alſo for that I would be loathto play the blinde 


_ [ thoughrir better, and moreſafe, to re- 


errethe Reader tothe learned of cuery place; of 
whom hee may be moreſufficiently certified of 
their particular cuſtomes,then to fill vp this vo- 
lume with the multitude of different; yea, and 
contrary obſcruations , of ſundry Countries, 
andplaces within this Realme, whereof I can 
obteyne no founder warrant nor better aſſu- 
rance of the legalicy thereof, thenthebarcre- 
ports, andrelations of others. Eu. 7 
Howbeir, foraſmuch as within theProuince 
of Yorke, I my ſclfe hane had ſome reaſonable 
jenceintheſc affaires for many yeares, I 
thought it notamiſle, briefly to ſignific what is 
thereoblcrued, ; 


Of the committing of the tuition of chil 
dren, andcuſtody of their portions, 
withia the Prounce of 
Yorke. 


I No parents of any Country haue like power 0- 
wer their children, as had the Romans. | 
2 Whence the authority of aſsigning children, 
did deſcend. mg 
3 The cuſtomes of the North parts of this 
Realme, pg very much reſemble the Cinill law. 
| _ Þ»vil 


what things may be deniſed by will, 102, 


d. viij. 
Lbeit neither within this Realme 
of England,nor withinany Realm. 
Se Chriſtian ,, any parents haue the 
like power ouer their children , as 
| had the Romans 2:0 whom alone a $-Ius autem.Inftie.. 
that patria poteſias was proper and peculiar Þz derurclis.&ibigloſla. 
which was the cheefe cauſe whereby they did fpim aur ofts_ in 
and might by their Teſtaments,commit the bo- quibusius parriz po+ 
dics oftheir children, and their portions at their roms 
.$.necns traQ.. 
pleaſures,to.the cuſtody of others, according to derepub.Angl.lib.z; 
the ciuill Jaw © : yet in diuers places within this, © 7--Intelligeramen- 
Realme, and namely throughout the Prouince bows. ago 9 
of Yorke, there doth remaine acertainereſeme. c L.r. fderefta.cu- 
blance of that-power and determination ofthe = permiſlum, In- 
ge” de tutel.. 
ciuill laws, as in many other things , ſo alſo in _ 
theafligning or appointing of tutors by their 
Teſtaments or laſt wils 4,whether we regardthe. q yr parerex his 
perſon of the Teſtator, or of him that is aſſigned quz ſubſequunuur.. 
tutor, or of the children,or. the manner of alsig- SS. 9.10.LL,12:13,144. 
nation, orthe office and authority of the tutor, | 
or the mcanes whereby the tuition is ended. 


which I muſt only point art. 


_V FM) ”- 
ce F ” 
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Who may appointa Tutor, 


r The father may appoint atator, by his Tefta-- 
ment or laſt will. ; 
2 Whether themother may appoint « tutor. 
3 Whether a ſtranger may aſsigne 4 tutor. 
4 whether the Ordinary may aſs1gne 4 tutor. 
þ. is. 


a De qua conſueru- 


_ dine apertiſſime, per 


indubitatz fdei ata 
& inſtrumenra anti- 


qua, in archiuis Ar- * 


chiepiſcopi Eborac. 
repoſita, conſtar. 

b Fatcor quide no- 
ftratiſi liberos ab illa 


atria poteſtate fer. 


ſolutos, & quaſi ema- 
ciparos eſle, vr refert 
D.Smith in ſue craQ. 
de repub.Ang]. Quin 
ramenhzc conſueru- 
do,quz vel przcipue 
in partibus - boreali- 
bus viget, ſumma ni- 
ratur #quitate & ra- 
tione,negari non po- 
reſt, Quisenim dili- 

entins de pupiJl re- 

us cogirat,quam pa- 
rentes ?aut Cui maio- 
x1 curz efle porerir, 
vr ex comaximequi- 
tumuis nulla alia ſub- 
effer cauſa, jjs licerer 
mortientibus, in Te- 
ſtamentis ſuis defig- 


_ Thethirdpart. 


p- is, 


SEE Nderſtand therefore that by generall 
8 NW/37 cuſtome obſerued within the Pro- 
(20 uince of Yorke 2, the fatherby his laſt 
__— — 5 .. / . 
will or Teſtament , may for- a time 
committhe tuition of his child, andthe cuſto= 
dy of his portion Þ, for within thatProuince, 
children haue their filial portions of their fathers 
goods, according to the civill law ©, except he 
be heire , or advancedin the life time of his fa- 
ther, which Teſtament and aſſignation is to be 
confirmed by the ordinary ©, who alſo is to pro- 
uide for the execution of the ſame Teſtament. 
If the father die, notutor being by him aſfig- 
ned.and the mother doc in her laſt wil and teſta- 
ment appoint a tutor, theſame wil is to be pro- 
ucd,and the aſfignation of the tutor confirmeds. 
And if no tutor be aſsigned by either of the 
parents, then may a ſtranger it he make the Or- 
phane his executor, and give him his goodes, 
aſsigne a tutor vnato him ©, which tutor is by 
the Ordinary to beconfirmed i, 


nare liberis vice parentes eos, quorum experta fide norunt fururos efle liberis ſuis tu- 


corcs,id eſt tuitores, five defenſores, c Erquidemdeberur eadem prorſus quantiras, 
nam vr quandoquetricns, quandoque ſemis competit (auth. nouiffims C,de in offic, 
teſton.) pro numero liberorum, ita tut e quo nos vtimur, media pars deþetur liberts, 
nulla rcliQta vxere, qua ſuperſtite,rettia pars bonorum js comperere dignoſcitur,infr. 
ead.part.$.16, d Videinfr.cad.part.$.16. e Idquodiuricuiliconſonatſz.fi parer 
filio cmancipato tutorem afſignaueric,omnino Iudicis ſententia eofirmandus eſt.g. fin. 
Inſtir.de turel. &f Infr,part,6.g j. g Confirmaiur quidemtutor 2 matre datus, ſed 


cum inquiſitione proprer fragile mulierts conſfilium. Sufficit vers modica inquiſitio fi- 
lius 6 inftiruatur, alias requiritur magna, L.mater;C.de reſta turel.L.z.ff.de confir.rur, 
' Bar.in L.naturali.g.fi quzrarur.ced, , þ. L.patronus. f. de confir. tit.nam qui inſtituir 
impuberem, videtur cum eligere quaſi in lum. Et ipſe babetur loco patris, Bald. in d. 


And 


L.{i patronus, i d.L.6 patronus, 


What things may be deniſedby wil. 103 
Andifthere be no Tutor teſtamentary atall, 
then may the Ordinary commit the tuition of | _ 
F ; | De hacporeſtarere- 
the childe to his next kinſman!, demaunding Qimoninm non- ab. 
the ſame, according as in adminiſtrations, © perhibenr om- 
—_— ONS) niafere ata &i 
where any dicth inteſtate®,ſo that the childe be EE EE 
not warde, for then the Ordinary may not dife wm nn 
poſe of the cuſtody of his perſon, asis hereafter |;7.9, E—_ 
declared ®, . cuſtodira, 

m Nam vbiſucceſi. 

onis cmolumentum ibi refidet tutelz onus.L.r.f.de turel, m Infr,cad. party. x), 


Who may be appointed Tutor. 


x: He that cannot be Executor cannot be Tutor. 

2 Whether he that s unatr age or lunattke may 
be appointed Tutor. 

3 Whether a woman may be Tuttix. 


fd. * 


Ny perſon may be aſſigned tutor _ 
which isnot forbidden, whois 5 mntorxpane 
0 3 
=& forbidden may appeare by that culdubio admicrun- 
which is hereafter ſpoken of an ur. Nam firmar ex- 
Executor Þ; for he that cannot Aeishec.aCag- 
be an Executorcannot be a tutor ©. nol.in L.1.dercg.iure 
He that is not 21. yeares olde ,oris notof & 

. 2 b Infr, arr.F. 
perfe& minde and memory,may be aſſigned tu- c I.cefta.£derefta, 
tor: butt is to be vnderſtood that he ſhall be wrsl. | 
rutor when heis offull age,or when he doth re- 

- . d 
rurne to CR x = Me at 
By the ciuill law a woman (the mother and ,,; yr.ceſta.dari poTT 


grand-mother excepted cannot be. aſſigned ts 
Tutrix ©; butit is not oblerued as alaw within eeſtaqruirgh 


"0; the 


- IN HIN . war. 
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£ Ve per afta & in- 
trumenta.d, ſcacarij 


ArchicpiſcopiEbor. 


The thirdpart. | 
the prouince of Yorke,where not only the mo- 
ther and grand-mother are admitted, but other 
women alſo,albeit they be maried, andvnder 
the gouernement oftheir husbandsF#, 


Towhoma Tutor may be appointed. 


1 Atutor may be aſſizned to him that is not 14. 


years old,es to her that hath not accompliſhed twelue.” 


2 After 14.and 12. he and ſhe may chuſe their 

CRY AFG). 
when the curator ti to be confirmed. 

4 Atutor may be aſiigned te the childe unboyne. 

5 No tutor cars be aſſigned unto him that is 
ward by reaſon of his lands. 

6 Nether to Infants or idiots wardes, 

7 Who ſball haue the ward-ſhip of a childe that 


bath lands. 


8 what the Gardian may doe. 
9 The hardeſtate of warats. 
10 Al infants wardesare not ſubjeitte like coum- 
ditions. 
Ii Who ſball be Gardian te the infant which 
hath lands in ſocage. | | 
12 Prochein ami accountable to the warde after 
bis full ages 
13 1diots in the cuſtody of the Prince , whether 
the cuſteay of an infant or idjote may be deuiſed by 
the Teitator. 


e.xj.By 


hat things may be deniſed by will. 104 


0- xj. 

= q\ the ſaid cuſtome generally ob- 

21 ſcrued within the Prouince of 
AS Yorke ,thar-a Turor may be aſhg- 
PI nedtoa boſly at any time vntill he 
> G& hauc accompliſhed the age of four- 
tecne yeares, andte a wench vntil ſhe haue ac- 
compliſhed the age of twelue yeares ®.But after 
thoſe yeares, he orſhe reſpectiuely may chuſe 
their owne curators, notwithſtanding their fa- 
thers will Þ ; but ifthey doe norele& any other 
curator after their ſeucrall ages, then he that is 
aſſigned in the wil,is to be confirmed curatorto 
ey _ of the ſaid children,albeit he were aboue 
fourtecne yeares, andſhe aboue twelue when 
the will was made <. 

A Tutor may alſo be aſſigned to a child that 
is not borne ; likewiſe to an idiote,or him that 
is lunatike ©, 

But all this which is here aforeſaidis tobe 


_ 


Land 


reſtrained, ſo that it be notto thepreiudice of 


a L.turel, C.de refla, 
rur.$. permiflum, Inſt. 
de turel.tir.quib*mg- 
dis tur. finirur, Inſtir, 
in prin, 

b $.Item inviti.Inft, 
de curator.L.diuus.$, 
curatores. ff. qui-pe. 
rut. L, matris, C. cod. 
in fin. qui op.longz- 
uus approbauit vſus. 
c L.tutele. C.dere- 
ſta.rur.$. dantur. Inſt, 
de cura. 

d $.cum autem. Inſt, 
derur. 

e $. furioſi. Inſtic.de 
cur. & licer huiuſmo- 
di perſonz maiores 
ſint 25.annis,eriit ſub 
curatione.d.$.furiofi, 
an hec authoritas fir 
penes teſtatorem,vel 
ordinarium,an ad re« 


him that is a Gardian , or hath the wardſhip of g<m{p<Reriurepre- 


any infant or minor* , or of any idiote, by rea- 
ſon of any landes , tenements or heredita- 
ments,belonging to ſuch Infant or Idiotes.For 
by the comman —__ of this Realme of Eng- 


land, the Lord of whom the Infant doth hold 
his landes,ſo ſoone as the father dieth, hath the 
wardſhip and keeping ofthe heire, and thereby 
may ſeaſe vpon the body of the warde and his 
landes h, whereofalſo he may take the _—_ ; 

2 with- 


rogat. Quere vt infr, 
in dF. ; 
f Habenti tutore tu- 
tor non eſt dandus.$. 
interdum.Inſt.de cu- 
_ 

tat. prerogatiuz 
2, c.9.Fuzh.Breue 
de idiota inquirendo, 
h Traft. derep.Ang, 
lib.3.c. 5. per ſtat. de 
prerog, regis. att. I7. 
Ed.2.c.1.,& 6. 


 Thethird part. 


without account, ſo thathe nouriſh and bring 
vp the Warde i Andnot that onely, but alſo 
offering to his Warde conuenable marriage, 
without difparagement, before one and twenty 
yeares,ifit be a man, or fourteene if ir be a wo- 
| man:if the warde refuſe to take that mariage,he 
k Star.Weſt.czz, orſhemuftpaythevaluof themariage®,which 
is commonly rated according to-theprofites of 
his lands,which is a thing vtterly condemned 
of ſome,and greatly lamented of many, both 
grauec and godly,becauſe of the inſatiabic coue- 
t Vide&rra&dere- touſnes of diuers in thefe daies for that therby 
pub. Angl.lib.3-<.- jt commeth to pafſe many times,that afrecman 
4. gg —_— Gentleman, whiles he is an: infantofflen- 
4 der diſcretion and leſfe experience, deſlitute of 
his beſt friend, that is to ſay, his naturallfather, 
 andconſcquently {ubie& to the ſubrilties and 
importunities of his crafty and couctous Gay- 
tor ,is bought and ſolde like a beaſt, to ſuch 
as ſecke to make moſt aduantage ofhim; andin 
the end , beſides many moe inconueniences, 
matched to my Maſters daughter,ſiſter,couſin, 
or ſome other female, tro whom for her vertues 
and gentle conditions, . if thine enemy ſhould 
be preferred in mariage;thou couldeft with him 
No gon torment/if it were lawfull for thee to. 
wiſh him any torment) hell excepted. | 
To theſe perils are theſe infants ſubie& 
| which hold lands of other by Knights ſeruice, 
m d.ra&eod.c.s. Calledin French Garde neble ® tfor there is ano-. 
ther re of ſeruice, _ Gard Returier , alias 
Eodema loed. Gardinſocage, ortenure by the plough », This 
FO | wardſhip falleth to him thatis __ Sfkin, and 
| Cannot 


i d.c:af.de rep.Ang. 


not Gow _ may be deuiſed by will. og 
cleon the —_ landof the warde®, as the —y 
the father,or ers {ide ,if the land def 1by © Srar-Melehec 
land d ,or the vncle on the father cend by an.y2.H.z. +CoIf 
ddeſeend by the mother? athers ſide, if the 
PS me = - - 5x pv called prochei | Þ Brook.tir.gardei 
ofthe —_ the profites and i RY amic. 
e 12; 13» : 
pena nero epapl were Eng. 
age 4. en he isof : 
Concerni : | 
erning Idiots, ſuch i d.ftatMar 
— of this land, —_— P —_— dad. — 
—_ 9 the lands of roar Ae" : haue 4Z-C.J. 
_ wr e the profite thereof withou ooles, 
holden fin __ whoſe fee ſoeuer the = waſte 
tored to pr of ſuch ldiots,the lan d Mi - af- r Star.Ed.2, de prx- 
time, that i ___ —_ ſc. But in the _ _ OE RE" 
0 ſay, during th ane 
m_—_ _—_Y LAM life ofthe : frog, 4 of the { Eod.ſtar. 
hl c ody ofthe warde or Idiot ,Tl & Luitl- e Quia turorem ha- 
cannot be deuiſed iote, or of his bentitutor n6 dat 
other perl: uiled by Teſtamen u Siquide vnuſ iſ 
perion, Contrary to t, toany que Sa = quiſ= 
mon law . K ry the courſe f P cbus ſuis 
wardſhi C, MN preiudice of him r of Come Wan veliclegemim- 
—_—_— docth belong*, ſain ſw he ns 
a mmit the cuſtody of foch —_ rolumashaberr pro 
ea, whom he will, and F e ſaid Infant ——  — 
hold — «. Ifrhe Ldioge have fo long ent quad b in 
within thi he Copp-hold johns Coppt- Juzidio qu3d bons 
ſhallb eſuruey of the Court of iote isnot ſuo gardiano — 
, eordered inthe Lords C Wardes,but Quzre tamen per 
o the cuſtome of s Court,accordi Stamford.ſup.d prz- 
ofthe mann INg rogrog. c. Id F: 
OT ,as touching this Dyer. Lhe ot. vide 


point *®. Alſo ifa Copt- 
opi-holder die ſole ſciſedof 2? Dycr.olg0g.o 


Q3 any 


21 Tonas Adams. 
Court.Baron,fol. 14. 


ually,toa day or from a day. 


The third part. 


any lands or tenements ſo holden,his heire be- 
ingof the age of fourtecne yeares,then he ſhall 
pay a fine vnto the Lord,and doefealty, and be 
admitted tenant. But ifthe heire be within the 
age of fourteene yeares, then ſome Gardyan 
ſhall be admitted to occupie his Coppi-holde, 
and to pay,and do his ſeruice due for the ſame; 
that is to ſay,ifthe landes deſcend from the fa- 
ther,then the mother, or ſome of her next kin 
ſhal haue the occupation ofthe ſamelands,vn- 
till the heire be of age of fourteene yeares.: and 
they ſhall a little fine for the Gardian-ſhip: and 
the heireat his entry ſhall pay thewholefine®*, 


Ofthe manner of appointing Tutor or 


x C4 tutor may be appointed imply or conditio- 
' 2 The condition depending what is to be done is 
the meane time. F-45310 14 
Lawfull to appoint one or many tutors. 

4 Whether where one tutor is appointed,anuother - 
ay be receiued. | | 

5 Whether diners being aſigned,one tutor alene 
may be admitted. | 

6 By what wordes a tutor may be appointed. 

7 What if the Teſtator ſay,I commit my children 
zo thy power or tothy hands. 

8 what if he ſay,I commit my children unto the 
gquicke and dead. 

9 What if he ſay,1 deſire thee to take care of my 


ſonne. 


10 The Teflator may wſe any languaze in the 
aſignation of a tutor. " p.xij.By 


What things may be deniſed by will. 105 


0. xij. 


>a@av qY the ſaid general cuftome it is ob- 
© 2] ſcrued within the Prouince of 
SS Yorke, thata Tutor may be afſig- a De qua per pluri- 


P3 nedeyther ſimply, or conditional- Pa20a &refta. ind, 
ſcaccario exiſten, 


Gly >, andyntill acertaine time, Or þ g.aqcertum.inftir. 


from a certaine time ©. But no tutor may inter- re rutor dari 
. pO . 
meddle as tutor, vntillhe be confirmed bythe {re emwm 


Ordinary, albeithe be aſſigned rutor fimply 9, rutor. 5. utorem. de 
much leſſe where he is aſſigned conditionally, ***ariawr.ft 


- : d L.legirimus, & ibi 
or from a certaine time,may he intermeddleas par.# delegir. turel. 
Tutor, vntillthe condition be extant ©, or the < L.quiſub conditio- 


time limited bee expired * ; butthe Ordinary C—_ 


may in the meane time committhe tuition,and tione, _ 
he thatisſo appointed by the Ordinary , may 5 Þ-&l ind. L. 


: mpeg qui ſub conditione., 
for that time adminiſter s, h L.fi plures.f.detc- 


Moreouer iris lawfull to appoint cither one facur. IM 
Tutor alone,or many together Þ, Where one j5n5e*<um. (nitir, 


alone is appointed tutor by the Teſtator, the k L.nonſolim.$.vk. 


. i ff.deexcuſ. rur. glofl, 
Or dinary ought nor to 10yne another Tutor ? ind.$.interdum.Inſt, 


ynleſſe he that is named Tutor be lunaticke &, qe curator. 


or beabſent aboutthe affaires of the common I L.eueor $6 quisab- 
wealth1: forin theſe and other like caſes ano- | c luſpeR, 


ther Tutor may be ioyned ®, at leaſt during the m Glo. & Minſing. 


1ND9ed! ; in d.$. interdum, In- 
impediment.Where diuers areappointed,there > int 


one alone may adminiſter ® : which concluſion a I. ;z. de adminiſt. 


doth proceede with lefle difficulty, when the wrt. _ 
by 2 otmatdiee oc al L. legitimos, $.in 
cotutors cannot or will not me , Or tranl- jirimis. f de legir. 


ferretheir authority to him whichdealeth P;for rur.L.47.de adminiſt, 
' , rut, ; 

they may doe that,and(o alſo be his ſureties 4, —edink avis 

pille- C. de negorijs, geſt, q L.Romanus, ff, de tutor, vel curator.dat.ab his, 

Q 4 | It —_ 


The third part. 


It skilleth not by what wordes the Tutor be 
appointcd ,ſo thatthe Teſtators meaning doe 
pp they are ncuerthelefle to be confir- 

- -mea Tutors *. | 
Kei "4 pea Wherefore ifthe Teſtator fay, I commitmy 
C.dereſta.Socin.©3- children rothepower of 4. B. or I leaue them 
Hdgvo anumif. in his handes,it is in cffe&t,asifthe Teſtator had 
ionis, ff. de luſtir. & faid,] make A.B.tutor to my children! : ſo itis if- 
TG he fay,l teaue chem to his gouernement, regi- 
| pinionem, &rutiore, ment,adminiſtration,&c* 
& verioremeſte. If the Teſtator ſay, I commit my ſonne to 
t Molin. in addic. ad & 2 . f ; 
Decwumin c,ex parte B.both quicke and cad, with al his legacies by 
de app. extr. Socin. me pgiuen z by theſe wordes itis preſumed , that 
| 6 aa the Teſtator meant, that .4.B.ſhould betutor te 
his childe if he liued, and ithe died, then to haue 
u Soc.ind.confil83, thoſe legacies *, | 

Ifthe Teſtator ſay , I defire my wife totake 
care of my children,during their minorities, ak. 
beit thoſe wordes do not neceſſarily inferre, or 
concludea tuition of their owne nature,but ra 
ther that ſhe ſhould chaſtiſe them , when they 

« Decin&c.expare, Aclernedto be correQed*, (for to hauetuition 
de app.cxtr.Bocr.de- of children is a greater thin g 5 and extendeth 
hs =. 24,6a prin. ;, Further then to haucacare of them onely ? : ) 
y MEGIRd.EH PT Nenerthelefſefor as much as the ruder ſort of 


cople doenot know the difference of termes,. 
z Socin.d. cen6].83. nor the naturall foree of wordes = : Therefore 
vol.s. if any beaffigned Tutor by theſe forefaid words. 

heis to be confirmed 2, 

. \=7- re rr The ſame alſo.may be faid where the Teſta- 
quamin L. aliena.. tor doth commit his childe to: the cuſtody of 
deneg: geft. ve ru another: For albeit, it beea greater thinge to 
Jaſ.in L.manumiſſho- 


bare 


what things may be deuiſedby will. 106 © 


Teſtator,is to be obſeruedand preferred before 
the property of the wordes 4, whereof perhaps 
heis ignorant; which meaning is to be colle= 


&Redby that which went before, or followeth 


bare caſtody of a child commitred vnto him Þ : þ Rem. Sing, 16a; 
Yet in all chingesthe will and —_— of the Pec.inc.ex.parre. de 


ce d.L.1.de confir.tur.. 
& DD.in eand.L.mo- 
lin, in addic. ad leR. 
Deci) in d.c.cx parte. 


after inthe will, and by other circumſtances, 4 L-quo 
which the diſcreete Indge ought to enquire ©.. , poerdecil.124,. 


Finally,it skillethnor in what language the 


Tutor be aſigned; whether in Engliſh, Latine, p11 © 4h 


Grecke,orany other tongue f, 


Ofthe office andauthority ofa Tutor. 


r The office of a tutor doth principally reſpett 
the perſon of the pupil, 
2 The office of a tutor dothſecondarily reſpect the 
good adminiitration of the pupils goods. 
The tutor ought tomake as Inuentory , andics 
chargeable with an account. | 
4 Whether a tutor ought to:enter inte bonds far 
the performance of his ofice 
5 Of the authority of a tutor, 
'6 whether the Tutor may alienate the goods of 
the pupil, 


Pe. x11}. 


He office & authority of the Gar-- 
dian, or him that haththe ward-. 
ſhip of an Infant, by reaſon of any: 


F lands,tenemetrs or hereditaments,, 


whether the ſame be holden by. 
| Knights, 


2 Supracad,pat.S$. 


- X, Bs s, 9, 


b Inde tutores quaſi 
. tuitorcs,id cſt,detcn- 
{ores,a tuendo,& dc- 


fendendo appellitur, 


ficurt xdituj dicuncur, 


qui. zdes tuentur. $. 
turores; Inſti. de ru- 


tcl.L.1.f eod. 

c Nec tattm alimC- 
ra przſtari deber ſl 
pillo ſed etiam in ſtu- 
dia inmpenſz'debcnrt 
impendipro facultate 
patrimoni , & digni- 
rate natahii.Wigand. 
Happel. tra&t. de rut. 
eit. 138.n.44. fol.3 50, 
d $. darus Inftic. de 
excul.tut.& Minſing, 
ibidem. 

e Latins de offic. tu- 
toris, Happel.crat.de 
rur.tit.33. per trotum, 
f L. tutorem quen- 
dam.C.de arbitr. tur. 
Olden.de a&is. claſl. 
4.aftion. tur, direCta. 
g L.tutor qui reper- 
rorin. ff, de adminiſtr, 
rut. L.tutores, vel cu- 
ratores. C. de admi- 
niſtr.cut.Bar. in d. L, 
eutor, 

h L.1.$.offic, de rut. 
& ration.diſtrahed.ff. 
i Hoc vhtatiſimum 

eſſe infr, prouinc, E- 

bor.certo cercius eſt, 
vecunque iure ciuili 
rutor teftatorius, vel 
datiuus ſariſdare non 
rencatur. L.teſtame- 

ro,de reſta.tureLL,2,' 


ge confir.rur.tf, 


as be is confirmed, he nay fcaſe vpon the body 


The thirdpart. 


- Knights ſeruice, or by ſoccagetenure is already 


ad *, whereforein this place ſhall only 
rouch the office and authority ofa tutor,accor- 
ding to the cuſtome obſerued within the Pro. 


-uince of Yorke, not greatly differing from the 


diſpoſitionoof the ciuilllaw. . . 

This therefore is the office of a tutor. Firſt 
and principally to defend.the perſon of his pu- 
pill Þ, that isro ſay, toprouidethathe beho- 
neſtly and vertuouſly bronght vp; and to pro- 
uide for him meate, drinke; cloth, lodging, and 
other neceſlaries, according to che childs eſtate 
or condition andability <. 

Secondarily , the office of a tutor conſiſteth 
in the good and faithfull adminiſtring , or diſ- 
oling of the goodes and catrels of the ſaid 
pupill4, thatisto ſay, thetutor may not com- 
mit any thing that may be hurtfull, nor omic 
any that may beprofitable to his pupill<; and 
inthe end reſtore vnto the pupil] all his goods 
andcattels, by him theſaid tutor before recei- 
ued*. And for that purpoſe euery tutor ought 
even at the very entry into his office, to make a 
trucinuentory of al the goods and cattels of his 
pupill s: and to make a juſt andtrue-accompt of 
his dealings, in the behalte ofhis pupill b, and ir 
is generally obſerued within the ſaid Province, 
that euery tutor, as well teſtamentary , as other 
appointed by the Ordinary , doth enter into 
bond withſureries to the effect aforeſaid, accor- 
ding tothediſcretion of the Ordinary i, 
Concerning the authority ofa tutor,affoone 


of 


what things may be dewifedby will. Toy 
of the pupill k , and may kkewile take peflcion k Aymo.confil.r8, 
ofall his goods. And if any:doe conucy away: el em de admi- 
the perſon of the ſaid pupill, he may be conuen- m Gabr.liv. 5. com. 


ted, and in the endcompelledrarefiore hmm, conclube.r.n.g:.poſt 
Caſ.confil.120, Aym. 


Likewiſe ifany perſondac detaineanythingbe- pg Gree. 
longing to his ſaid pupil, recouerable in the.Ece am incidicin ſencen- 
clcſ)aſticall Court, he is viually conuented by 79m excommunice- 
; « . ] 
the tutor, inthe behalfe of the pupill ». oxecurionem hrs 
- - Furthermore,the tutor may alienate and/cll _— ——— 
. . dT teita, 1b, 3, prouinci, 
ſuch goodes belongtn g rothe P upull, as-C4n not conſtit. C _ Fuzh, 
be kept varill he come to lawtull age ® : but-o« Nar.Bre. fol.44. 
ther goods which may conucniently be kept, * $<4an dcber age- 
YR x 11h Fn . re, vel conueniri no- 
and continued vntill the pupilattatne to lewviel. mine tucorie-Bar. in 
yeares, andeſpecially goods immoueable, the LEONE ad- 
. ls 1, miniſtr.cutel. Brooke 
tutor may not ſell noralienateP. Infomuch Abel, diandat 


that ifthe father by his laſt will declare, that an- o L.lex. C. de admi- 
other perſon, ſhall have alwell che gouernivent rw. 
and education othischuldren,, :axthediſpoling, H fond FY _—_ 9 
ſetting, lertivg, and ordering ofjcheirJands; yer | 
neuertheleſle the tutor inthis caſe cav nor ſell 
theſaid lands, by. force of the former wordes; 
for thatthe meaning ofthedeuifor, may be col- 
lected to be ſuch, that he would, that his land. 
ſhould be diſpoſed: and ordered , after a good - 
manner and order, for the profit of his children: 
whereas if he ſhould (ell chelands , ofthe chil- - 
dren, that kinde of diſpoſing thereof, were af | 
ter an euill order , and contrary tothe meaning 
of the Teſtator *?. | | Dyer.fol.26.Ang.2?,. 
H.8.n.170, 


By what meanes the tutorſhip is ended. 


1 The tutorſbip is ended by diners meaness. 
2 1B 


>: YE LH WE. 
Lohr a 26--p Oe 
I CID —a————— 


SIC ELN” 4 
IT On his, 
——— — 


2 Vigel.merhod.iur. 


The thirdpart. 

2 Inreſpci? of the pupil ,the tatorſhip is ended 
when he commeth to [awfull age. | 

3 Sufficient age itt a man t one andtwenty, 
ſometimes at fourteene. 

4 Sufficient age in a woman, at twelge , four- 
feene, and ſixteene yeares in diners reſpects. 

s Inreſpett of the tutor, bis office is ended if he 
Lannot be Executor or ave excuſe himfelfe. - 

6 Likewiſe if he be remoned as ſuſpetted, or be- 
come lunatike or deafe and dumbe, or be abſent, or 


ae. 
p 7 = IG ic ended, in reſpett of the 
ores . 


0 * Xliij. 


$4 Hetutorſhip is endedby divers 
1 meanes, whereof ſomercſpedt 

+1 the perſon of thepupill , ſome 
7 doe reſpe& the perſon of the 


Go oma yan SEAS) -rogus and ſome doe no 
1 o 
MHiglging{ re the manger and forme of the 


b Minor quibus ca- tuition it (elfe 2. 


flbus habecur proms- = [n relpe& of the perſon ofthe pot the tu- 
wre, 1 5 --. torſhipisfiniſhed, when the pupill hath accom- 
Bertachni, verb. mi- *** a 2 pup R 

nor.gloC. &DD.inc. pliſhed ſufficient age. Sufficient agein a man is' 
_—_ de reflituc. {ometimes atone andtwenty years , and not be- 
* TraR. de republ. fore; ſometimes at fourteene Þ. In a woman 


Angl.lib.3.6.5. Prin- ſometimes attwelue , ſometimes at fourteene, 
cipal grounds.tol.35. 


Biooketir. gard.cl.z, 32d ſometimes at {ixteene ©, He that is warde 


4 MagChar.c.z.an. by reaſon of lands, holden in Knights ſeruice, is 
9.H. Brad.de leg.& 


ni Ang. lib.2.cgy. 295 Our of wardſhip vntill he be of rhe age of 
Brooktit.gard,n,11z. ONE and twenty yeares 4;he that is ward by rea- 


ſon 


fon of _ things may be deuiſed by will. 10g 
nay $ Os in ſocage, is then our of 
Hs, » W _ he is of the age of fourteene 
monies ” by _ yeares he may refufe his gar 
» ANC CALM TO AN ACCOM tf+ atth gar- © Termes of Jaw. 
agc allo is the tutorſhi pe*: ate efame voÞ- preckein Amys 
utorſhip ended /if | f M n Amye 
lands but goods) and ed {if hee haueno arlebr, c,17.an 
call hi © n the MINOrC mav the I 52. H. 3. 
£4: 1$1ate tutor to accompt 8: and ifh wr - : nog, 6 
ma . ne wil, umtur.cſle defin, 
y then chooſe a Curator, citl i} be 7,8ir.quib.mod.w 
perſon th , cither the ſame &n.; quib.mod.rur, 
9 at was Tutor, or ſome other Þ GR 
woman fl - 
-of ave, i an affoone as ſhee is twelue yeares h Supr.cad.part.$ x. 
= 5 , is out of the gouernement of 4, T 
for thy _ ſheebe wardinreſpe& of landes, ; 
: cnſhee ſhall continue ward vntill ſh les, i Inft.quib.mod. 
ixtceneycares old * , except ſheeb till ſhee be **-fin.in princ, 
of fourteene yeare c of theage k Brooktir.gard.cl 
yeares., at the d gard.c! 
ſt , , e death of h A 2 mo PUT "Ys 
ceſtors; for being of thoſe er Aun- 22-7. Principal 
ceſtors death , for as much gu es aber Ang, FRI 
s {hee may hai 
husband, able to doe Knights ſeruic oy ll 
not be ward. | e,ſhee ſhall 
 _— - the perſon ofthe Tutor,thetui Ang lg es Tied 
[ut , pu 110,3.C.5.F1 
ano j- = becomeſuch 20neas cannot a=Bretoly por 
hereafter *,or ihe _—_ mention is made —_ —_— 
T7, eiuſtly cxcufe himſ 96950 
: clte 0: n Infr. 
— CONCcerrunyg exculing = or oO ay gr or el 
veatdilant z» Are Very ſeldome or not ar all be EG: 
— or tutors now a dayesareſo far fro | 
—— , that onthe contrary thiy 
. abour mightily ro 7 they , Olden. int. 12 
turning thar to a benefic which = acemnitted, Fab. the3.69, (mild 
aburthen P) or if th 5 as Wont to be 55: Frac.derepub. 
neſted co I it the tutor beremoued as ſuf- Ang.lib.3.c.59. 
* , thetuition-is determined 9 q t- q Lfadrogati.s. 
dro be a ſulpeted a ( and he 1s pen.tf.dotur.g.pen 
. P tutor, which d Inſti pen. 
Kithfully in his office *:) or if th _—_ not , —_ wo ne 
| 4 e CtOr DEC .luſpectus.Inſtir;. 
a 2 
aha 


© + mn SEED IS) APN bo OI aero = 


| The third part. 

\L.complurimaf.de lunatike, or.deafe and dumbe, or in that caſe, 
_ L-po lueP- that hee can not gouerne or adminiſter his 
© L.Cuiusbonis.C. goodsf, orif he die*®, or is abſent, being taken 
de curator. furioſ©” ofthe en imy u, | 
a_ _—  . reſpect of the manner and forme of the 
x $, prztereA.Inſtic. tujtion , the office and authoriry of the tutor is 
—_— — determined, as if the tutor beappointed vpon 
&$.fin.f,de- ru Condition, which condition is broken, oritthe 
y Videanr Tuinis- tutor bee appointed during a cerraine time, 
dum jure cialis, ybi Which time is finiſhed *, in theſe and many 0- 
per plures rraduntur ther reſpes (which for breuity I omit) the tu= 
caulz Enicndi tute- 


> ay torſhip1s determined ?. 


| Of the quantity of lands deniſeable 
by will. 


x Of lands ,tenements, and hereditaments,ſome- 
times all , ſometimes but two parts of three , is de- 
. #iſcable. 


P. xV. 


$ Ow thatT haue ſhewed what kind 

{> of things may be deuiſed by will, 

$ it — roſhew, how much 
> is deuiſcable, of lands or goods. 

And firſt concerning lands, te- 

nements, and hereditaments, ſometimes they 

may be deuiſed wholly, as lands,tenements,and 

hereditaments holden in focage, or of the na- 

2 Supr.cad.part.g.4. ture of ſocage tenure®: ſomerimes two parrs of 

three may be deuiſed, namely of lands , tene- 

ments, and herediraments, holden in cheefe by 

29 Knights 


what things may be deniſedby wil. 110 
Knights ſeruice, or ofthe nature of Knights ſer- 


uiceinchecteÞ, as appearcth morefully here- b Eod. $. 4. 


tofore , where I haue ſet downe the ſtatutes at 


_ large, | | 


What quantity of goods or chattels may 
be deuiſed by Teſtament. 


x Legacies to be paidant of the cleare debtlege 
0046. | 
, 2 The Executor compellable to pay debts out of 
his owne purſe, if he pay legacies firſt. 
3 Funerallexpenſes to bee dedutted out of the 
whole goods. | 
4 The teſtator may ſometime bequeath all his 
debtleſſe goods, ſometimes halfe, and ſometimes but 
4 thirdpart. 
5 When. halfe the teſtators goods is due tothe 
wife or children. 
6 whenthe wife and children ought to haue #- 
ther of them 4 third part. 
7 whether the wife and children ought to haue 
any part of the debts, due tothe teſtator, 
8 whether the wife and children may claime 
any reaſonable part of leafes, EM 
.g9 Whether the ks and children may claime 4 
reaſonable part of gooas, where there is no cuſtome. 


Io The reafon of the law which leaueth all tothe 
d:ſpoſing of the teſtator. 
11 Thereaſon of the cuitome wherby the power 
of the teſtator ts reſtrained. 


e- xv 


The third part. 


þ. xv). 
a Baron. delegib. Oancerning the uantity of g00ds 
8:conſ. Angl.lib.2.c. andchattelsto be diſpoſed , this 
26. n.2, L.ſcimus.$.& n - 
fiprzfaram. Cdeiu- is firſt to be noted, that the Teſta- 
redelib, In qua lege tor cannot bequeath any partof 


Ne fone the goods, but where —_—_— 


creditores:nempe le- Temayneth cleare, the moderate funerals , an 
gary de lucrocap- the debts due by the teſtator firſt diſcharged. 


" tando, creditores au- | . 
tem d. damno vican. Andtherefore, if the Teſtator doe bequeath a- 


do contendunr. d. L. ny legacics by his Teſtament , Where his goods 


ſcimus.Ecicerkzres 114 chatcels will notſuffice to diſcharge his fu- 
qu1 1NUENtATrte 1cgiU- 
a+ confe&o, legata- nerals and debts, and the executor pay any of 


rijs ſarisfaciar, ſecur® thoſe legacies , before he haue diſcharged the 


Gr iure ciuili aduerſus : : 
creditores, quib® eo- debts, by Mmeanecs whereof chere 15S NOT { ufficient 


dem iure conceſlum goods lefr, wherwith to pay the teſtators debts : 
eſt ationemintent® j11 this caſe the executor (hall be charged with 


re, non contra hxre- f 
dem,ſed contra lega- the payment thereof, out of his owne purſebÞ, 


earios, Longs ramen 2& one that had otherwiſe waſted the goods of 


aliter iure noſtro 
cautum eft, quo non the Teſtator c. EO 


Jegararios, ſed ipſum =This then being vaderſtood that no legacy 
excemoren a. 1Sdue, but where thereclearely remayne ſome 


re permitricur, vt ſta- 
eimſubijcirur. —$£00ds and cattels, the funcrals and debts firſt 
b Firzh, Abridg. tir. deducted {for funcrall EXPEnCeEs are to bee de- 


iſe.n,x.Brook.rir, 
Sf 61e7 Perkin, duCtedforth of the whole goods , both by the 


rir.deuiſe, 01.103, Ciuill law 4, andby the lawes ofthis Realme<.) 
c Doc.& Stud.lib.z. 

c-11.quam conclufionem facile admitrerem, conſcio execurore zris alieni. Sichard,in 
d.$.& fi prafatam, verb. 3. vrilitas. & Minfing. in $. ſed noſtra. Inſtir. de hzred.qual. & 
diff. n, 12, Czterum quodnonnulli ex noſtratibus eandem conclufionem extendunt, 
vt locum habear vel ignorante executore,ahos efle creditorcs : An iſtud verum fit du- 
bito, durum efle non inficior. Er quidem ſummus Juſticiarius Brook oppoſitamſen- 
tentiam tenet , niſi vbi Princip! quid fir debitum, quia regia debira ſuo periculo ſcire 
deber. Brook. tir. exec, n. 116, - d L. ſcimus. $. in computatione C, de iure delib, 
c Fitzh,Nat,Br.fol.121.DoR.& Stud. lib.z.c,1o,Brook, Abrigd.tit,cxec.n,172, 


Thou 


what things may be deniſedby will, 11 

Thon ſhalt vnderſtandthar of that which re- 

maineth, ſometimes the whole , ſometimes the 

halte,and ſometimes the third part , may be be- 

queathed,or deuifed by the Teltator,according 

to the diuerſity of theſe caſes following, 
Thefirſt als is, when the Teſtator hathney=- 

ther wife nor childe,at the time of his death,for 

then he may diſpoſe all the reſidue of his cleare 

goods and cattels athispleafuref, 7 Lindy.ia cas. do 
The ſecond caſc is, when the Teſtator at the rpms, ns 

time of his death hath a wife and no child,orels defunftum. Bratton, 


- . | , de legib. & conſueru, 
ſome child or chuldren zbut no wie, In which Ang.l.2.c. 26. TraQ. 


calc by a cuſtome obſcrued, not only through- ge repub.Angl. lib.z. 
out the Prouince of Yorke, but in many other <-6.Firzhetb. Bre. ds 
places beſides,within this Realme of England z ***n*>iparee bon, 
the goods are to be diuided into two partes, | 
and the Teſtator cannot bequeath any more 
then his part,thatis to ſay,the one halfe: for the 
other halfe is due to the wife,or elſe to the chil- 
dren,by vertue of the ſaid cuſtome 8. And ifthe g Linde. Beaton. 
Teſtator hauea wife and achilde or children ; Firmberb.vbiſupe, 
which childe is heire to the Teſtator, or which 
children were aduancedby the father in his life 
time: inthis caſe likewiſe the goods are to be 
dinided into twopartsz whereof the wife is to 
hauc onepartto her ſelfc,and the other halfe is 
atthediſ| poſing of the Teſtator *3, | 23 Lib.qui inſcribicr 
The third caſe is, where the Teſtator leaueth Þ*r yrs 
behinde him both a wifeand alſo a childe, or ;$.ica.5,n.s,* ” 
children, In which caſeby the cuſtome obſer- 
 uedindiuers places of rhis Realme of England, 
and namely within the Prouince of Yorke: the 
Teſtator cannot bequeath any more of his 
| "nM goods, 


I I Cr CE Er CEUIne 


h AR, & computat, 
in ſcaccario Archie- 


| piſcopi Ebor. Lindw, 


BraR.& Fitzherb.vbi 
ſupr. 


h Lindw. Bra&t, & 


Firzh. in_ locis pred. 


$4 Firzh.L, Na,Bre, 
vbi ſupr. 


25 Firzher BraQon. 
Lind D.Smith & alij. 
vþi lups. 


goodeghen the thirdpart oftheclcere goods Þ, 


" Thethirdpart. 


or inthis caſe the ſaid cleere goods areto be 
diuided into three parts, wherot the wifeought 
to haue one part,the childe or children 4s, 6h 
part, and the third part ( which is called the 
deaths part)remaineth to the Teſtator , by him 
to be giuen or bequeathed to whom he think- 
eth good, So that the child or children benot 
heire to the Teſtator their father, or aduanced_ 
by himin hislife time,forthen the goods of the 
deceaſed are-td be. diuided into two partes, 
whereof the Teſtators wife is to haue the one 
halfe,and the other halfe remaineth to be diſpo- 
ſed by the Teſtator *4, Andifthe Teſtator haue 
wife and children, wherof one is heire, another 
aduanced, and ſome not aduanced by their fa- 
therinhis life time: in this caſe the goods of 
the deceaſed,ſhall be divided into three parts, 
whereof the wife ſhall haue one, the chiide or - 
childrennotaduanced another, 'and thethird 
(hall be inthe power of the Teſtator, to be diſ- 
poſed according to. his will *5. And if the Te- 
ator, by his willbequeathaſumme of money, 
of akcaſe, or fomentherthing , to ſame of his 
children not aduanced by him in-his lifetime, 
inJicu'and ſacisfa&ion ofhis filiall portion, due 
vnto him by thecuſtomeof the-countrey : yee 
the aliallportions' due to the reſt of the chil- 
dren not aduanced;,. ſhall not be augmented 
thereby ;neyther ſhall the whole third part of 
the Teſtators goods be divided amongſt them, 
bur tharfiliall part or ſhare, otherwiſe dueto 
thechilde,inlicu whercothe hathaLegacybe- 
queathed. 


what things may be denied by will, 112 
qficathed vnto him,doth belong to the Execu- 
rors,in caſe that childe accept of the Legacy in 
lieu and fatisfaRion of his filiall portion *®, 
Which thing isleftto his choyce, fo that hee 
may eyther accept the _ , or refuſe the 
ſame,andchallenge his filiall portion; as here- 
after more fully is ſet downe *7. 

And here note, that where the wife or chil- 
dren ought to haue a rateable part of the goods 
of the deceaſed beit a third part, or halfe,as the 
caſe yeeldeth ; there alſo they ought to haue a 
like parte ofthe debts duc vnto the Teſtator 
after they;be recouered by the Executor or Ad- 
miniſtrator, for then they are numbred or ac- 
counted amongſt the goods of the Teſtator , 
but not before *, But of leaſes the wife and chil- 
dren cannot haue any rateable part within the 
Prouince of Yorke,or other places where the 
haue beene accuſtomed to haue their rateable 
. part of the mouecable goods and debtes re- 
coucred, vnlefle the ſaid wife or children de- 
manding their rateable parts ofleaſes,do proue 
that by ſpeciall cuſtome of that place (namely 
of that Citic, County, Deanry er Pariſh where 
the Teſtator dwelled and had fuch leaſes } the 
wiucs and children were accuflomed to haue 
their rateable part,as well of the leaſes, as of the 
moueable goods of the Teftator, which ſpecial 
cuſtome being proued, they may recouer their 
rateable part as before. | 

The fourth caſe is , when there is no ſuch 


cuſtome , of deuiding the goods of the Te- 


ſtatoranto two parts, or intothree parts; asis " 


R 2 be- 


26 Itanon ſcmel ac- 
cepl,& itaſzpius alijs 
: conſului. 


27 Vnde 1.cad:part. 
Cai. * 


i Brook Abridg, tit, 
Exec,n.liz, 
Siquide & ifla ex c&«" 
ſuerudine tantumde- 
bentur, hac non pro» 
bara, fine difficultate 
illud procedet quod 
wrifeceptomagy 
conſonum, | 


4 'n) 
k Fitzh, in Br, de ra- 
tionab. part. in quo 
Bremf.rmentio,non 
ſolim bonorum, ſed 
etiam cattallor. Arq; 
huc facir,quod habe- . 
mus in Mag.Chart.c. 
8, 


$2 


" nim poſt mulcam diſ- 


The third part. 


before mentioned: in which caſe albeit ſome 
were of his opinion, that cuen by the common 
tawes of this Realme, the cleere moucable 
goods were to be diuided into three parts or 
into two parts, as before, whereof the wife and 
} In hac ſenrentia Children were to haue their parts, and conſe- 
ſterir Glandeuile,an- quently that the Teſtator could not difpoſe a- 
riquuemur regiiut- ny more thereof, then the halfe or third, _ 
pzr ſtar. de Magna. the deaths part, Neuertheleſſe others ( whoſe 
Chart. c. 18. vcrefert pinion hath preuailed) doe holde the contra- 
Firzh. ind. Breui de - - , : 
rationab. part. bon. FIC-TO Wit, thatthere isno ſuch deuiſion to be 
Brook Er per de1ati- made by force of the common lawes. of this. 
onab.part.bon. fic e- 11.19 but onely.by force of cuftome® , and con- 
ſequently-thar is is lawfull for the Teſtator, by 
the lawes of this Realme(cxcept in thoſe places 
where the cuſtome aforeſaid is obſerucd ):to. 
diſpoſcall the wholereſidue: ofhis goods , (his 
funcrals anddebts d:dudted) athis liking , and 
that the wife or child can claime no morether-. 
of,but according as the Teſtator ſhall deuiſc by 
his Teſtament. 

And in-the opinion of ſome , the Law of 
this land, which leaueth all the reſidueto the 
d:\polition ofthe Teſtator , funerals anddebts 
deducted, feem: th to haue better ground in 
reaſon,thenthe cuſtome, whereby he is forced 
eyther ro lcauetwo parts of three, or at leaſt 
the onc halfc ro. his wife and children». For 
what if the fonne: be-an vnthrift, or naughty 
perſon?what ifche wife be nor onely a ſharpe 
threw, butperhaps of worſe conditions ? Is it 
not hard that the Teſtator muſt leaue eyther 
the ons halte ofhis goods to that wife or child 


ar 


utationem inquirt, 

t fur dit pue ley M. 
z32.Hen.8. que ceo ad 
eſtre miſe en vre 
come vn _comen ley 
8& nunquam demurr, 
& ideo videtur que 
ceo eſt le comen ley. 
m- Firzh.d. Bs. dc ra- 
wonab. part bonor. 
Brac.de ſegib& con- 
ſuer. Ang.l15.2,26, 
Irad.dec repub.Ang. 
hb.3.c.6, 


&: Brac,d. lib,2.c.26. 


What things may be deniſed by will. 113 
or more, for the which alſo peraduecnture he 
had labouredfull ſore all his life ? Were itnot 
more reaſon that it ſhould be in the liberty of - 
the father,or husband to diſpoſe thereof ar his | 
owne pleaſure ? Which when the wife and 
children vaderſtood , it might be a meanes 
whereby they might become more obedient, 
line more vertuouſly, and contend with good 
deſert , to winne the good will and fauour of 
the Teſtator 9. Theſe reaſons make for the Te- , y;pe rinoniys ve 
ſtator,and for the _ of the common law , titur Brafton. in de- 
which leaueth the whole reſidue to his diſpo- mea — 
ſition, deRebuffin L.obu - 

Bucthecuſtome whereby the liberty ofthe nire,de verb.6ignif 

Teſtator isreſtrained,is not withour reaſon als 
ſo.For where it is asked , what if the child be an 
vnthrift, the wife worſe then a ſhrew? So it may 
be demaunded with like facility, what if the 
childe be no vnthrift, but frugall and vertu- 
ous ? What if the wife be an honeſt and modeſt 
woman ? which thing is the rather to be preſu. 
med?.Butifitbenotamiſle feare the worſt, p cdudum.revieim, 

then on the contrary,whatit theTeſtator be an "Fe Oe: 
ynnaturall father ering husband ?perhaps ——— _—_ 
alſo greatly inriched by his wife, wheras before 

he was bur poore? ſtandeth it not with as great 
reaſon that ſuch a wife and children ſhould be 
prouided for , and that it ſhould not be in the 
power of ſuch a Teſtator,to giueal from them, 
or to beſtowit vpon ſuch as had nor ſo well 
deſcruedir,and by that meanes ſer his wife and 

children a begging? ſurely the cuſtome hath as 

good groundin rcaſon againſtlewd husbands 
«5 Rt R 3 and 


— 


— 


Thethird part. 


q Mediam viamele- 1nd ynkinde fathers,as hath the law in meeting 
git Iuſtinianus, tam 


quoad yxorem,quiaw With diſobedicnt wiues and vnthrifty children, 


quoad liberos, Nam | rs ; 
quod ad yxorem attinet,iubet imperator illa bona reſtitui, quz marito vel ab ipſa vx - 


ore,ycl ab alio nupriarum cauſa,nempe ad ſuſtinenda matrimonij enera donata fue- 
re. L.2.ſol.matr..Bar,in Rub.ſolu, mriom.ff.n.21.quod autem arriner ad liberos jure 
ciuili, Aſſis nunc rriens,id eſt,rertia pars totius patrimoni ), nunc ſemis,ſcu dimidium 
aſlis pro legitimadeberur. Auth. nouiſſimo. C. de inoffie, reſta, quz quidem Jegitima 
gratis tantum liberis deberi intelligirur:nam ingratis nihul haber parens pro legitima 
relinquere.Claug.Bartandier.traR.de legirima.c.13, 


Tf the Teſtator do bequeath more then . 


may, Which Legacy is to beprefcrred,or 
what other courſe is to be followed. 


- I If the Teſtator bequeath more then the deaths 
poths whether one legacy i to be preferred befare an- 
other. nie fixes xl] 

2 Diners opinions about this queition..  - + 
3 Firſft concerning this queition, we are t0 conſt 
der whether there be an Inuentoryor not...  _ i © 
4 An Inuentory being made , the Legatary need 
zot pay any one whole legacy,where there is not ſuffi- 
cient to pay the reſt, © = 

5 Certaine caſes wherein an Inuentory being 
radethe Executor is forged to diſcharge ſome Lega- 
cies wholly,though there be not ſufficient goon wher- 
with to diſcharge therefl. + 11, =" 

6 If theExecntor pay you Legatary his whole. 


legucy.,, whether: he thereby tie hi topay th 
reſt wholly alſo; - mY - 9 67 Hoi 
7. Whether the legacy being unduely paide , may 


 bereconered.. 4; p 
8 No Inuentory being made how farre the Exe- 
«wor is boundto pay headers tn 
| p-xvij. Now 


What things may be deiſed by will. 114 
d. xvij. 


# Ow that we haue ſeene-when the 
aſe 1 cſtator may diſpoſe all the reſi- 
XS due of his cleere goods, or halfe, 
> Or but the third part onely : and 
” err A yhatbethe reaſons of cnlarging 
or — ofthe liberty of the Teſtator in 


in fa, that theTeſtator doth bequeath more by 
his Teſtament,then he may by law or cuſtome, | 
that is to ſay, more then the whole reſidue 
where he may diſpoſe all, or more then the 
halfe, where he cangiuebur the halfe, or more 
then the thixd,where he can giue no more but 
the third.It ſhalnot be vnprofitable toexamine 
which of the legacies are firſt to be: diſcharged, 
and namely whether that Legatary which is 
firſtnamed in the will, onghtto haue his legacy 
firſt anſwered beforethereft, and that he that 
isnamedin theſecondplaceto haue his Lega- 
cynext,andſo the third , and fourth , vntill the 
deaths part bewholly ſpent, and then thereſt 
ofthe legataries to haue nothing: or whether 
the Executor may gratifie which of the Legata- 
_ ries he will, withour difference wherher he be 
firſt orlaſt named in the will, or elſe whether 
ought cuery Legatary to{uffer defalcation, or 
ratable deduQion from euery legacy, to wit, 
from the greater legacy yo nina part, and 
fromthe leſſer legacy the lefler part, proporti- 


onably: ſo thatthe legacies doe not exceed the 
| R 4 deaths 
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a Lfiquizreftamero 
$.apudlulianum.tt.de 
leg. 1.8 ' aſ.1bid. Paul. 
de caſtr.in L.ſcim®.$. 
lJegitima creditorib, 
C.de iure delib. 

þ In Auth.de hered. 
& falcid. $. non autE. 
& iÞb1 Bar, 

c L.ſcim?.$ 8&fi pre- 
fati.C, de iure delib, 
& ibi laſ; verb. rerria 
Vvtilitas.Plowd.in caſ. 
inter Param.& Yard. 
his verbis, Si home 
dceuiſe a A, 20, li. a B, 


20, li;&aC, 20, li. & 


fair ſon,exec. & mo- 
ruſt ayanc biens forſ- 
e al value de 20. li. 
Occ il eſt in eleRtion 
de executor. a queux 
de euxe Troyes 1 
voyl payerlez. 20, li, 
& fi] payer a. June, 
laucer nc poyet con- 
tradire cco, ne ad al- 
cun remedy pur ſon 
legacy. fol.545. 
d' ds. & prefatam. 
e Ethoc ita iwurc hu? 
regni.vLinf.parr.6.S: 
x6.(ecusinre cul, ve 
eod.$.16; 
f DoR.&Stud.lib.2, 
c.i10, 


& Infr.parr.6.$.16, 


The third part. 


deathes part, andthat the deaths part may ſuf 
fice to pay the legacies. 

It ſeemeth by the 5pinion of ſome, that a ra- 
tablepartis to be deducted,and taken from eue+ 
ry legacy, andthart it is notin the power ofthe 
executor to -gratifie any one legatary to the 
preiudice. of another legatary , whether hebe 
firſt or laſt in the Teſtament ?, burrather , if the: 
exccutor pay to one legatary his whole legacy, 
that then he binderh himſelte ro. pay to the reſk 
of the legatarics their whole legacies alſo >. 

On the contrary it ſeemeth by the opinion. 
of others, that if the'executor doe make an in- 
uentory, then.itis inthe power and choiſe of 
the executor, to pay to which of thelegataries. 
he will, his whole legacy © : like as. it is inhis. 
choiſe to pay to which creditours he. will his. 
whole.dcbr 4, albeit hee bee not ignorant of 0- 
ctherdebrs, of the ſame nature< : and that pays. 
ment being made accordingly , and no aſſettes 
remayning inthe hand of theexecutor, the le- 
gatary hath no more remedy againſt the cxe- 
cutor for his legacy, then hath the creditor for 
his debr, who by the lawes of this Realme is vt- 
recly'excluded,, and by which lawes ir is lawfull 
for the executor , to grativie which of the credi-. 
tors he willf, ſauiogiacertaine caſgs elſewhere: 
mentioned $; : | 

. In which contrariety of opinions, this is firſt 
to bee conſidered : whether-the executor doe 
make an innentary.or not. 

If the executor doe make an inventory , ac-,, 
cording to thelaws and ſtatutes of this Realme,,, 
: then: 
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then he need not pay toany legatary his whole h Paul de Caftr. in 


f ",:11 i L.ſcimus.$. Ima.cre- 
legacy Þ, though he befirſt oamedin the will i, 5; oromus5c 0002 _ 


(1 meane where there is not ſufficient , to an- delib.Alex.ind.L. , 


& f przfaram. 
ſwere to euery legatary his whole legacy) but **pr2tars quis teft, 


may retayne a ratable part, according to the 5, ,u41ul.#.dc 
proportion aforeſaid k; ſaving incertayne caſes, leg. r. 


- . nd k. Immo- jure ciuili 
whetcof oncis , when ſome ſpeciallthing is be- j..J.tue parrem ine 


queathed,. as the Teſtators fignet or his white debite foluram refti- 


AE. K rucre tenerur, Caſtr. 
horſe; which ſp eciall legacy > (2s ſome doe & Alex.vbiſupr.vnde - 


deeme,) is to bee ſatisfied and payed wholly futra pererer, quod, 
without diminution, in reſpeCt of any other ge- ftarim refticueret. c. 


- abs : , dolo;de reg. iur.6. ns, 
nerall legacies, or of legacies which doe conſiſt | —_ 


in quantityl, Another caſc is when the legacy tor talcidiam retine- 
15 to. bee diſtributed in pios w/w. VWherein we Inſtr.cdit.. 
though ſome be of opinion, that this legacy is j* 1ac. poſt Paul. de 


to be wholly ſatisfied before other legacies ge- Cafte. in d. L.ſi quis- 


- "i reſto,” $. apud lul, 
nerall, or confifting in quantity : yet by the — —a——_ 


common. opinion , recciued and approued of propoſitionem hanc. 
thebelt latrer writers , this legacy hath no ſuch _ OTEIEY 
priuilecge, warranted by law., to bepreferred ;,. caftrens, in 4. 6. 


efore the reſt *®, An other is when the farher: oqud ul. Wi 
' q n. VANTENL,VDLIUPT, . 
doth bequearh ſomething ro his daughterfor. 7 cnn MH 


her dower ,. or towards her-mariage*. An;O=- Federic.de ſenis can- 


ther. is when the Teſtator doth bequeath any —_ PR = 


thing jn ſatisfation or recompence of fomein- ,.,;, pj —_ 


of oods-euill otten ®: for catur falcidia, tamen --. 
ury by him done,orofg g ors e__ 


 thoſclegacies alſo are not to be diminiſhed , by "Payne ane 
reaſon of other generall legacies , or legacics ris,ſectis quoad dam- 
num cuicandum,f1 le- - 
gata excedant ſumman vel vires patrimoniy,vt cent habear rantum in patrimonio, , 
& centum quinquaginca crogauir, partim ad pias cauſas, partim ad profanas : runc e- 
nim Jegata vtrinqueminuuncur,& reducuntur ad modum & menſuram patrimonij te» 
ftttoris:deinde de profanis detrahitur falcidia,non de pijs Ita tener Barr,d.Auth.fimi- 
liter cum pleribus per Tiraqu, allegatis, ex cuius relatione hanc quoque commungm: 
aſſerit. Vaſque de tucceſl progrefi.tit. 3.5.26... 
| CQn- 


The third part. 
deathes part, andthat the dcaths part may ſuf 
fice to pay the legacies. 

It ſcemeth by the »pinion of ſome, that a ra- 
table part is to be deducted,and taken from eue+ 
ry legacy , andthart it is notin the power ofthe 
executor to gratifie any one legarary to the 
preiudice. of another legatary , whether hebe 


a L fiquisreſtameEro 


$.apudlulianum.#.de firſt or laſt in the Teſtament ®, butrather , if the: 
leg. 1.8 'aſ:ibid.Paul. executor pay to one legatary his whole legacy, 


ua] as. thatthen he binderh himſelte ro. pay to the reſk 


C.de iuredelib9 ofthe ingots their whole legacies alſo Þ. 


þ In Auth.de hered. . tcp 
& falcid. 6 non cure... O12 ©Be Contrary it leemeth by the opinion. 
& ibi Bar, of others, that if the'executor doe make an in- 


c L.ſcim*$ &lipre- yentory, thenitis inthe power and choiſe of. 


fl - d lib. ; . R * 
nm 0O# x9 rerris FRE CXccuror , to-pay to which of the legararies. 
viilicas.Plowd.in cal. he will, his whole legacy © : like as. it is inhis. 
iner Param-& Yard. hojfe to pay to which creditours he. will. his. 
his verbis, Si home © : k ” 
druiſe a A.20. 1i.aB, Whole:debr ©, albcirhee bee not ignorant of 0- 


20. k&3C,0.h.& ther debrs,, of the ſame nature< : and that pays 
ruſt, ayancbiensfor. MENTbeing made accordingly , and no aſſertes. 
que al value de 20.11. remayninginthe hand of theexecutor, the le- 


-— own 5am gatary hatiy no more remedy againſt the cxe- 


de cuxe Troyes il CUTLOT for his legacy 4 then bath the creditor for 
wylpayerlez.30. li. his debt; who by the lawes of this Realme is vt- 
bag {os we texly'excluded,, and by which lawesir js lawfull: 
tradire ces, ne ad af- for the executor , to gratibie which of the credi-- 
_>"" ng lon. tors he will f , lauing.incerraine calgs elſewhere: 
44s. &6 prefaram, mentioned; 

1s 9-1 mnt hh In which contrariety of opinions, this is firſt 
ers cul. ve £0 bee conſidercd : wherher-the executor doe 
cod.$.16, make an innentary.or not. 


£ Dog.&Srud.lib.n, If the executor doe make an inventory , ac-- 


& Infr.pare6:.16, Cording to the laws and ſtatutes of this MO 
| A: 


© 
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then he need not pay to any legatary his whole h Paul de Caftr. in 


L.ſcimus.$. Ifna.cre- 


legacy Þ, though he befirſt oamedinthe will i, £0 done: 
(1 meane where there is not ſufficient , to an- delib.Alex. ind.L.$, 
; : & h prztaram. 

{were to cuery legatary his whole legacy) bur : laſ.in L.fi quis teft, 
may retayne a ratable part, according to the «, apuq1ul.#.de 

proportion aforeſaid k; ſaving incerzayne caſes, leg. r. Me Dp. 
whercof one is , when ſome "—_ thing is be- ery _ way 
quearhed ,. as the Teſtators fignet or his white debire folutam reſti- 


| : : , | ruere tencrtur, Caſtr. 
horſe; which ſpeciall legacy > ( as ſome doe & Alex.vbiſupr.vnde - 


deeme,) is to bee ſatisfied and payed wholly gugra pererer, quod. 


withour diminution, inreſpe& of any other ge- ſtatim reſticuerer. c. 
all legacies, or oflegacics which doe confiſt (9:0 reg. fur6-n6. 
nerall legacies, or otlegacics weprpies.. 79.00 


in quantity, Another caſe is when the legacy tor talcidiam retine- 
is to. bee diſtributed-in pos ſus; VWherein —— Inſtr.cdit.. 
though ſome be of opinion , that this legacy is j Jaſ. poſt: Paul. de 
to be wholly fatisfied before other legacies ge- Caftr. in d. L.fiquis- 
nerall, or confifting in quantity : yet by the reſto,” $, apud lul,. 


7h X | - quamuis non -Negem: 
common. opinion ,. recciued and approucd Of propolitionem hanc. 


the belt latrer writers ,. thislegacy hath no ſuch 292 fine difficulrare 
procedere.. 


rung, + , warranted by law., to bepreferred';,. caftrent. in d. 6: 


efore the reſt **, An other.is when the father: pad bal : : 
doth bequeath. ſomething to his. daughterfor. ) <20.emed! a 


her dower ,. or towards her-mariage n, An O=- Federic.deſcnis can-- 


ther. is when the Teſtator doth bequeath any — Ae 


_— fatisfaQtion or recompence of lomein- ,.;, pj non dedu- 
iury by him done,or of goods cuill gotten 9: for. caturtalcidia, ramen - 


thoſe legacies alſo are not to be diminiſhed , by n6E (Bang, Joanes 


reaſon of other generall legacies , or legacies ris,ſecis quoad dam- 

| num cuicandun;fi le- 
gata excedant ſummam vel vires patrimonij,vr ficentii habeartantum in patrimonio, , 
& centum quinquaginca crogauir, partim ad pias cauſas, partim ad profanas :tunc c- 
aim legata virinque-minuuntur,& reducuntur ad modum & menfuram patrimoni) tes - 
fittoris:deinde de profanis detrahitur falcidia,non de pijs Ira tener Bart,d.Auth.finmi- - 
liter cum pluribus per Tiraqu, allegatis, ex cuius relatione hane quoque commune: 
aſſerit. Vaſque de tuccefi ptogrefl.tir. 3.8.26... 

can- 


p/ Paul. de Caftr. in 


d,$. apud Il. cums 
colilio hxe ſunt men- 
ti.cenenda, quia (in- 
quit) ſunr fingularia. 
q. Plowd.in caſ.inter 
Paramor & Yardley. 
Quod yero Bar.ſcrip- 
fir quod bzres ſubti- 
licer (eu ſcienter vni 
legarario intcgraliter 
ſoluens, omnib? ali)s 
in ſ{olidi ſolucre c6- 
pellirur, omni penut® 
inconſtantia amota, 
incclligedum eſt,finc 
deductione falcidizx, 
ideſt, quartz hzredi 
debire.(Bar.in $.non 
autE.de hzred.& fal- 
6id.in Auth) Nec c- 
nim dixit,neq; profe- 
&o ſomniauit Barto!? 
hzcedem compellen- 
di ſolucre reliqua le- 
para finedimainutione 
pron oy ſupe- 
rit vires hzrediratis, 
faQto ſcilicet inuEra- 
" ris, DD. in Auth. ſed 
cum teſtator.C.ad L. 
. falcid, 
r L.ſcim*.s.&f pre- 
fatam, C. de iure de- 
lib. &jbi glofl. ibidE. 
ſ Hoc veril ture quo 


nos vtimur,quoneq; 


gacies out of the deathes part f. 


The third part. 


conſiſting inquantity, the which ſhallremayne 
wholly vnſatisfied , rather then thoſe foreſaid 
legacies ſhall be diminiſhed: andconſequently, 
in theſe caſcs it is not in thepowerofthe execu- 
tor,to gratifie anyotherlegataryat hisele&ion?. 

Furthermore, if the executor doe make an 
inuentory, and afterwards pay to ſome legatary 
his whole intire legacy, yet is he not thereby 
tycd to pay the reſt ofthe legacies wholly , (the 
deaths partnot being ſufficient) and this is vn- 
doubredly true, if «2 executor were ignorant 
of other legacies giuen by the Teſtator 9,excee- 
ding the deaths part when he did pay the whole 
legacy® : But neither the executor nor any 0s 
ther legatary,can reclaime or recouer that ouer- 
plus paid, anddeliuered to the hands of thelc- 
gatary, as vnduely paid vntohim, inreſpe& that 
there is not ſufficientto pay all the reſt ofthe le- 
& 

If the executor enter to the Teſtators goods, 
and will make no inuentary thereof, then may 
cuery legatary recouer his whole legacy at his 
handes*; forin this caſethe law preſumeththar 
there is ſufficient goods to pay all the legacies, 
andthe cxecutordoth ſecretly and fraudulently 
ſubſtra&the ſame : whereas otherwiſethe exe- 


j 


executoti, neq; legatario competat indebiricondiRtio, vel aliqua afio quz ſapiat cius 

naturam. Immo vers ycl ipſo iure ciuili, vecung; creditoribus, vellegatarijs, per hu- 
wuſmodi aftiones ſubueniarur ; at certe executori legis, Falcid.vel Trebel.bencficium 
prorſus denegarur,Spec.de Inftr,edir.$.nunc vers aliqua.n.26, . t L.ſcimus.C,de iare 
delib.facir.c.1n liceris.de rapror.cxtr, u Sichard.in d.L.ſcimus.g.&fiprzfaram,quod 
inrellige nifi executor doceat de bonorum inſufficicntia, nam tunc licet non pair 3 
inuentarium, non regerur vitra vires hzreditatis. Iaſ.in d.g.& fi prxtatam, limitac.q, 
Couar.in c.1.de reſta.extr.n.r 5. Deiure vero regninoſtri, fue'fit inuentarium confe- 
Eum, fiue non,creditor, ſeu qualiſcunque petens,ſufficientiam prober boneriim,vt vi- ' 
dcrur per Dyer M,6, Hen. $6.3. alibi. cutor 
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cutor is preſumed not to haue any more goods, 
which were the Teſtatots, then are deſcribed in 


x Bald.& Sichard.in 
the inuentary , the ſame being lawfully made *, Cline AI. rims & 


hzc opinio communis eſt, vt ait Franciſcus Herculan. tra, de probac. neg, n. 356. 


of childrens portions within the Pro 
uince of Yorke. 


1 By ancient cuſtome throughout the Prouince 
of Torke , enery child ought ts haue a childs portion. 
2 what if he be htire,or aduanced by his father 
in his life time. 
3 Diners queſtions about childrens or filiallpor- 
tions fit to be knowne. 
4 Whether the father by his will may forbid his 
child to han any filial portion. 
5s Whether the Faber muy leſſen his childs part 
or portion by his will. 
\ 6 Whether the father may impoſe 4 condition 
pon his childs portion. 
7. Whether the father may by his will yo the 
ary of, payment of his childs portion, 
8 Whether the father may impoſe 4 charge vp- 
611 his childs portion, or beſtow it Pon _ af= 
ter the death of his ſonne. 
9 whether a legacy bequeathed by the father, 
ſball be onderitoodto be left fo the child, in recom- | 
pence of his portion.” 
gu whether the beirei in tayle be barredof a fili- 
all 
xn what if the lands be of « very ſmall rewen- 
mew. 


12 Whether the beires in rever on ham 4 
12 # fron may Gb 


ad te. ao an5 
. 


The third part, 

filiall partion. | 

13 Whether he which holdeth lands by deede in 
mortgage , may obtaine achildes part of his fathers 
goods. 
n 14 Whether _goppy-hold landes barre the child 
from a filiall portion. 

15 What manner of preferment doth exclude 
the childe from « filial portion. 

16 Arude deſcription of preferment excluſjue 
of a childes part. | 

17 Anexplandtion of the former obſcure de« 


| ſcription. 


13 What if ax other then the father beſtow « 
gift pon the child. 

19 What if the father beffow a thing vpon an 0- 
ther , for the good of his child, as for learning and 
knowledge. 

20 What if the father beſtow an Eccleſiaſtical 


benefice vpon his ſonne.  .. 
21 whe; the father diſcharge the ſonnes debt. 
: — what if the father prouide a mariage for his 
chi 
4 23 what if the father beflow an office vpon his 
4 


24 What if the father bequeath ſomewhat in 
bew of his childes portion. 

25. What if the father beflow a leaſe or a annai- 
ty, whereof the child is to reape no benefit whiles the 


father lizeth. 


26 What is meant by this word Competent, 
: 27 What if the fathers ſubſlance greatly in- 
creaſe after the preferment of his child. | 
28 A [mal gift of the father doth not barrethe 


| ebildof filial portion, 29 What 
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29 - What is wander ſtood by this word Portion. 
30 What if the father beflow much vpon his 

child to ſome ather end , and then for his filzall por- 


£10M. 
31 What is ſignified by this word: Patrimo- | 
Alum. 


32 Whatthis wordMatrimonium doth ;mport... 
33 Whether the child may cait in that which he 
hath receined: of his father , and ſareconer «filial: 


portion. 
Of filall portions. 


; d. XVijs 


ry) there hath beene an auncient « Lindwin c Sta 


cuſtomeſolong obſerucd ,. as the Prouinc.coftir.Canr. 


beginning thereof doth exceed mans memory, Brafon de is , ey 


anddivers famous writers dead and buried long <,p.:6, Firh-Na.Br. 


agoc, haue made mention of. the ſaid cuſtome De Rationalib. pare. 


in theiryert liuing workes, to haue beene abſcr- mgepes {rut = 


uedlong before their daies *;by which cuſtome bridg. Tir. Executor. 
continuing vnto this day , there is due to-the No&Smith Trad.de 
| ; X , | g-lib.3.c.6.. 

lawfull children of euery man, being an inhabi- Magna charta. c. 18, 
rant or houſe-holder withinthe ſaid _—_— of Quibus Adde ARa,, 

; Yorke,8dying there orjelſe where,beinganin- 1.12. Edertnfiru. 
habitant orhouſe-holder withinthatPcouince, menta,. in archiujs: 


a: filial or childs part andportion,which is ſom- AE i _ 
times athird part, andſ{omctimes a halte part,of nogira, r.Cla- 


his. 


The thirdpart. | 
his clearemoueable goods; as hath beene afore 
ſhewed, vnleſſe thechildfbeheire ro his father 
deceaſed, or were aduancedby him whileſt hee 

þ Supr. cad. part. Jlived>d. Whereby we may conceiue anotable 
$16. rule, andtwo famoas limitations thereof. The 
rule is this : There is due to euery lawfull child a fre 

liall portion of hss fathers goods dying withinthe 

Prouince of Yorke. 'The firſt limitation of this 

ruleis : Yleſſe he be heire to his deceaſed father. 

The other limitation is : Yrleſſe he were aduan- 

cedby him in his life time. And foraſmuch as 

many 7 queſtions doe ariſe daylic abour chil- 

drens portions , noleſſe needfull to beknowne, 

by reaſon of the frequency thereof,then hard to 

beattayned, becauſe of the ſcarcity of writers 

vpon this ſubic& : I hauc thought good toſer 

downe,ſome obſeruations, aſwell rouching the 

rule, as touching thelimitations, whereby the 

ſaid queſtions may bedecided.Ofcuery of theſe 

| particularly. Concerning the rule, therefore 

c L.quoniaminer- the ſamedoth proceedeandraketh place, Firſt, 
roribus c. de inoffi- a]beit the father by his laſt will and Teſtament 
Nas ehalite ſhould forbidde + his child to hauc any part of 4 
n5nunquam zs alic- his goods : Fora filiall portion being due vnto 
num nuncuparut t- him, by force of theſaidcuſtome,, the fathers 
FP} deberur a Parre Willis not of force to withſtand the effet ther- 
filio. of ©, Secondly, f the father cannotby his laſt 


þ CORE will diminiſh the portion due to the child , by 


quod ramen non eſt vertue of the ſaid cuſtome 4: Andrtherfore ifthe 

indiſtinge verum. father ſhould bequeath to his child xx. pounds 
Nam aliquar do filius . *# ry RR , 

legirtima privarur ye 11 MONy, in full ſatisfaQion of his filiall portion, 

per Claudin, Batran- whereas peraduenture by therate of his inucn- 

tory , the ſame would extend to thirty or forty 

pounds, 


ier. TraR, delegit- 
£100, C, 13, 
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tanding his fathers will *: Thirdly, the tather 
cannot impoſe any f condition-vpon: the ſaid 
portions, though the ſame were not only.law- 
fall, but caſte to beperformed. For the child 
way recouerthe portion without performance 
ofrhecondition*. Fourthly , the fathertcan- 
notdeferre the day of payment of the filiallpor- 
tionduetothechild,as to be paid ſeauen yeares 
after his death; for it is duepreſently vpon the 
fathers death , and is. recouerable in the meanc 
time , notwithſtanding the fathers will rothe 
contrary 8;. Fiftly,as thefiliall portion is due to 


the child without diminution, condition or de-: 


lay,ſo is it due without all manner ofburthen or 
charge h, and therefore if the farher ſhould by 


afterthe deathof the child (which thing is very 
vſuall within the Prouince of Yorke) the fathers 
will isvoide in.this point. For he can no more 
diſpoſeoft his ſonnes portion by his will,thenof 
.anothers mans goods i, Howbeir,.ifthefather 
ſhall deuiſe any thing to his ſonne by his will, o- 
uer and beſides his filiall portion ,.there is no 

. queſtion bur he may transferre the ſame to any 
otherafter hisfonnes death, but the portion due. 
'tothe ſonne ſhall belong to his executor or ad- 
 miniſtratorafter hjs death.” V hat if the father 
ſhal bequeath a legacy to his child being neither 
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pounds, inthis caſethe child mayrefuſe the le- £ Hoc veriieft iure 
gacy, and recouer his whole portion, notwith- 


-his wil bequeaththeſameto any other} perſog,. 
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quo vtimur ;Nam 11- 
re eiauli filius 'accep- 
tans quod fibi relin- 
quirur pro ſegirtima, . 
per hoc non amitcir 
1us agendi ad ſupple- 
mentum.lmo tetiamſi 
pater in tali_legato- 
appoſuit clauſalam, 
qua iubet filium con-- 
rencumeſle, ita ve nd 
poſlit plus peterc no« 
mine legittimz, vel 
quacungq; alia ratio- 
ne, tamen filius fim- 
pliciter acceprans le- 
gatum, .noR exprel>e 
reauntias, poteſt pe- 
rere ſupplementil le- 

itimz. Similitcr - 
unphciter . acceptis- 
legatum 2 patre per. 
leginima relictum , 
non prohiberur ſup-- 
plementil petere, Li- 
cer fecit quictanciam - 
| .pimgnn my laſ. in 2, . 
! quando. $.general. . 
C.de inoffi.teft. 

f d.L.quoniam prio- - 
ribus, C, de inoth.te« 
ſtam.in rextu. 
d.L. quoniam. & 
omnimedo, C, de 

inoffi, Teſtam, Et: 
Claud; Bartandier, . 
vbi ſupr. , | 
h- 4; L. quoniam vbi : 
apparet quod ipſaco+ 
ditto ve] dilatio,, vel ' 
ala diſpofiris mo- - 


ram vel quodcunque onus introducens tollitur, id quod viridi ctiamobſeruantia : 


haberur infra Proumciam Eboracenſcm. 1 Supracad. part, $, 


patria poteſtare conhiftes - 


qua vis c{t pupillaris ſubſtitutionis, vepore quz cuaneſcente 
regequit- Inſtic, de pupil, ſubſtitur. & Minſng.ibidem. 


6, Necin- Anglia ali-. - 


The third part. - 
heice, nor aduaunced by him in his life time, 
without any mention, whether the ſame ſhal be 
tinlieu and ———_ of his filiall or childs 9g 


*parr; whether ſhal om _ vnderſtood 
to be in conſideration of his/portion, yea or 
nay? Inthis caſcif-the legacy bequeathed, be as 
much or more. in quantity ,. then thefiliall por- 
tion doth extend vnto, by therate of his fachers 
inuento > 4am 69 is preſumed _ Sos oy 

k Namquido quan- QUE eſame, inrecompenceofthe fali 
riras legari convenie portion#, though hedidnotexpreſſeſo much: 
cumquantiaredebi- A n4-{0 F thinke it to bewhen the legacy doth 

, perats > | q 

Tunc preſumitur re- Want, but alittle of the filiall portion Atbough 
relictum fore avims *rhe.child bethenar liberty , whether he will ac- 
Ce beer -Cepttheſame for his portion, yea or no, as is a- 
ex cauſa yoluntaria: forelaid: Butifthe legacy be very (mall; or if 
mulco magis quando (4, « £:cher will, thatitſhould be paid out of his 
ceflaria. Menoch. de ,Partof his goods, then (in mine opinion) che le- 
, gaeyſo bequeathed, is not to be preſumed ts 
1 Menoch. 4.4ib.,. bauebceneleft, with a mindeorintention,'of 
prxſump.r09.n:6. -CO ation orrecompence of che filiall por- 
bores nt tion?: So that inthis latet caſethe child may re- 
noticiam magis 6b- COUcT, as well the filiall portion as the legacy, 


ſeruata quidem'con- inthe > : 
Cs oimia. o_ __ e former. Thus much concerning. 


ſpcRta lege ſcripra 


naQus ſum. Quam Concerning the firſt limitation of this rule, - 


preres mandwi yhichis; That he which i heire to his father , cas 
verkar deincepriare- hawe no filial! portion of bis good: This is diuerſly 
atin renebris, ſedlu- extended ®, Firſt, not only the heire of landes 


way ornibusquo. BOIdenin fee-ſimple, is thereby barred from the 
rum intereſt clarids recouery ofafiliall portion, but he alſo thats 10 
E_ heire in fee-raile, either generall or ſpeciall ©. 
hGbe of very (mall fre- xx 

b ucneW, 


 vnoore — Secondly - Albcitthe 


I2 
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uenue,peraduenture not paſt.a noble yearely 
rent, andthe goods very great in comparyon 
offo fmall- rent {be it a Cnakind pounds or 
more)euen in this cafe the heirc. is barred from 
the hope of a filtall omen And though this 
may ſeeme hardro the heire,if we conſider that 
fame lus primo-geniture, yetif weſhall conſider 
onthe other (ide, that if the lands be worth a 
| thouſand poundsby yeare , andthe goods little 
or nothing worth, (the debrs being paid) and 


ſolittle or nothing left to: thereſtof the chil-- 


dren,(which caſe is mote frequent then the for- 
mer)thecuſtome(we ſee)is notvoyde ofcquity; 
when both'caſes are equally ballanced, andin- 
differently pondered. Thirdly, notonely that 
heyreisexcluded from a filiall portion , which 
dothenter vpon-the lands immediatly after his 
12, fathers death, buthet alſo which is heyrec in re- 
uerſion : for hethatis heire in reverſion is heire, 
and being heire, can havens filjall portion P, 
For in the writ de rationabili parte bonorum,.it is 
contained,tharhe which demandeth afilialpor- 
tion,Neceft heres, nec in vita patris ſui promo» 
{4,45 by the ſaid.wcit more at large appeareths, 
Now he that-is heire in reuerfion cannot ſay 
ſo,and therefore can recouer no filiall portion, 
according to the cuſtome of the Countrey: 0- 
therwiſe ifhe ſhould recouer a portion,and the 
land afterward, the finall intent of the cuſtome 
fhould ſuffer preiudice, yghich wouldthar the 
lands and goods ſhould not goe both one way, 
but the oneto the heire,andrhe other co the reſt: 


efthechildrcn. And yet the caſe may fal outve- 
A -- 


* BE gp SN ie. 


o Hance ſententiam 
bonz memerigD.lo, 
hap mes. Baronum 
Ccaccari regi), pro 
eribwpoliſedons —_ 
Caſtrum Ehorac.je ps 
timana affiſarum A® 
Domini (ni mea me 
memoria fallat)1 604 
publice propalauir, 
Monet cu alijs qua- 
plurimis,tum mepre- 
ſente, audiente & di- 
ligenter anignaduer- 
rente, tanti Iudicis &: 
ram experti (maxime: 
vero in conſuetudi- 
nib? huius regni bo- 
realibus)Sermonents 


p Huc faciequod tras 
ditur in Relationibus. 
D.Dyer.fol.124.plac. 
3s, 


q_ Firzh.Nar.Bre.fo].. 
122.Br. de Rationab, 
parte bonor,, 


The third part. - 


hard with the heire in reuerſton, For what 
it he ſhould dic in themeane time, before bee 

could lawfully enter to thoſe lands, which be his 

onely reuerſion,andſo reapeno benefite eyther 

of his fathers landes or goods? Howſocuer it 

ſhall fall out, he muſt be content with his lot - 

and though not he, yet his ſhall enioy the land 

r Vide Dyer.vbiſup. at the time appointed*®. Fourthly, albeit f the 
heire hold lands by deede or feeftment in mor- 

Bage, or with clauſe of redemption : thatisto 

ay, vpon condition,that ifthe feoffer pay vnto 

him aſumme of money at a certaine day , that 

then the feoffer may reenter, and the deede or 

graunt to be voyde, &c. Yet neuettheleſle in 

the meanetime, vntill the condition beperfor. 
med,andtheland redeemed, if he ſhould de- 

SHER maund any filiall portion, heis barred, becauſe 

5, - r= 5 as yet hee is heire to the deceaſed. ! But ifthe 
tcluriſconſulri(dum lands ſhould be redeemed, and the money ſa- 


vixit) diſertiſimum, qd then it is thought, that he may recoucr a 


Er a Conſfilijs regiz ,.,. : » , 
maicſtati inhiſce Bo filiall portion , becauſe then he is not heireto 


_ borealib? _ the deceaſed, nor the aduancement certaine, 
alios vnum, nec ills _ . I 

Honoreindigni, cu- Madeby the father in his lifetime, Likewiſe if 
us randem, poſt ma- a1nanpurchaſe lands in fee , and by will deuiſe 
non covr —_— the ſame to his eldeſt ſonne,andto the heyres of 
erat qualis hic a no- His body,and for dcfaulr offuch iſſue to his yon- 
bis ciratur. Sane (fi_ger fonne,and tothe heires ofhis body, &c. In 


nts, ormpepidee this caſe the eldeſt ſonne is not barred from the 


oni conſena, recouery of afiliall portion, as heireto the de- 
© 1ED.Th.Heſcoth. ceaſed:becaule heis got as heire to his father,ac- 

cording to the courſe ofthe common law , but 
© Perkins, fo], 109.n, | . 
569, deuiſc ſhal barre him as an aduancement,or as a 


Lega- 


according to his fathers will ©.But whether this 
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Legacic intended to be giuen or bequeathed, 
inlicu and fatisfaQtion ot his filiall portion,may 

 bea queſtion, whereof partly heretofore, and 
partly hereafrer. Notealſo, that if the childe 

14 ſhould hauet any coppi-hold landafter his fa- 
thers death, in this I cis nor reputed his fa- 

thers heire,tothe effe& aforeſaid,8: fo not bar- 
redfrom therecouery ofa filial portion,due by 
the generall cuſtome of the ſaid Prouince ®. 
Concerning the ſecond limitation, which is, 
That the childe adaanced or preferred by his father 
in his lifetime ,cannot challenge a filiall portion of 
his goods: For the beer mnderdianding of this 
limitation,it may be demaunded what manner 
t of preferment or aduancementthat is, which 
doth debar the child from a filiall portion. This 
ueſtion is much more eafily PO 
Tas anſwered,for thatI doenot find it defined 
of deſcribed by any writer eyther ciuill or tem- 
porall: andconfidering the varieties of opini- 
ons, and diucrſities of iudgements in this mat- 
ter,it is impoſſible to make an abſolute definiti- 
on thereof,and very difficultto make a true de- 
ſcription; howbeicThaue aduentured in arude 
kinde of delineation (and as it were with a pen» 
fill without any colours ) todraw an obſcure: 
forme and ſhape thereof. This then(in my con- 


5 


u Ita nonnunquam 
anon gyrus quorum- 


non e| obſcura fama 


luriſconſulris accepi.. 


ceit)may be termed an aduancement or prefer- | 


ment, whereby the childe is excluded from a: 
I6 filial portion,whent asthe father in his life time- 
hath beſtowed vpon his childe.,a competent 
| portion whereontoliue. This obſcurepicure 
that it may be the berter perceiued ſtandeth in 
S 2 need: 


The third part. 


neede ofan explanation or expoſition ; for the 
which I muſt acknowledge my ſelfe tobeindeb- 
tcd,nor onely to the profeſſors of theciuill law, 
but alſo to them of the temporall,and rather to 
obſcruation then to reading, the matteritſelfe 
being rather ouer-ruled by cuſtome, then ſub- 


ie to rules of written law. The explanation.is 19 


this : Firſt, where a preferment is ſaid to be that 
which the father beſtoweth: it is to be noted, 


that iff another then the father, beſtow any pre- 18 


» ferment or aduancement , though neuer ſo 
much,this preferment by another, is nobarre 
to the childe,from the recouery ofhis filial por- 

« Claudius Battan- tion Of his fathers goods *, much leſle oo 

dicr Tra&.de begied- the childe hath ors his _—_ by his owne 

mac. 12, 2, 3I-Lict- [nduſtry. Secondly , where it is ſaid / vpon his 

{ar typ we _— is to be obſerucd, that ifthe father be= 

C.dcinoff. Teſtaw, ſtow any thing vpon f another for his childes 

ſake,or be the goodof his childe,neuertheleſſe 

this isno ſuch preferment, as will hinderthe 

| childofhisfiliallportion. And therefore ifthe 

father beſtow any thing vpon a man of trade, 

to take his ſonnefor an apprentiſe, and to teach 

' him his myfterie,this is no aduancement to the 

4 _— —_— effet aforeſaid 7,Or if he beſtow any thing vp- 

).8.1mpurari. C, de : L 

 inoffceſta. L.3.8.vl- pon a Schoolemaſter or Tutor, in the Vniuerſi- 

rim, ff.de muneribus; t{ec of Oxfordor Cambridge, for the encreaſe 
iſtud. enim non eſt x ; ce 

ranſmiſſibile, ideo Of his knowledge in learning,or for any degree 

non compuratur in there to be obtained; this is no aduancement 

legirtimam.Claud.v exclude the childe of a filiallportion*. No 

11up.n.19.20,21,22, IIR3 . 

z. d.L.z.$. vim de more is it,ifthe father buy an aduowſonf efan 

Munerib.t.yicim.C Eccleſiaſticall benefice or dignity, and after- 

tand.d.c.1z.n.r9.&c, Wards preſent his ſonne therto ; Or if the ſonne 


be 


, 
. 


9 


20 


0 


25 ſtow f alcaſe vpon his child,or graunt vnto him 
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21 bef much indebted; and thefather diſcharge 


thedebr,yer Lhold this notto be apreferment?., 


22 Bur if the father beſtow} acompetentportion a Claud.Barrandier, 
with his daugltter in marriage , vpon himthat 4c 13. n. 38. P.L. 
| ſhal marry her,this, wichour queſtion is ſuch an 


Do de poſtlim. 
reuerl, vbi tamen di- 
aduancement, as will barre her from the de- fiinguicur. 


 maundofa filiall portion Þ. And fo it is ifthe b L.quonis Nouel- 


father beatcharges to buy a Warde, anddoth COAEING n. 
match him in mariage with his daughter : This Ip Lin d. Trad, 
is an aduancement whereby the daughter can- 
notclaime any filiall portion , though the fa- 


ther doth not beſtow any thingelſeypon her ©, 


23 Whar if the farher buy an Office; and beſtow 'c Ira 3 Legum An- 


itypon his ſanne? whether is this apreferment gn—_ —_— 
to batrehim of his portion ? Ir ſeemerh 70 be quos de bachions, 
no barrethereunto 4, Thirdly,where it is ſaid, ſului. 


In the life time of the father, weare to vnderſtand res ur nar 


24 thatthough the father by | his laſt will and Te- vbi ſupra. 


ſtament doe _—_— z2acy to his childe 
in licu andfatisfaQion of hi F-f portion: yet 
becauſe this was no aduancement to the childe 
whilſt the fatherliued, he is not ſo barred from 


 . therecouery ofa filiall porrion hereby,burthac 
he may refuſe or wayue the Legacy _ 
afilial 


thed in his fathers wil, and recouer orti- 
on, due according to the cuſtome of the Coun- 
<, Howbeit if the father in his life time, be- © Suprahocipſo 5. 


in princ, 


an aunviry for life, out of his lands, yetin ſuch | | 

manner as the childſhallnotreape any benefit {ou mot i” 
thereby, ſo long as the father liuerh,bur after his vuiuſque fori cauſi- 
death : this is holden for a preterment or an ad- = >. 2 77 EE 
uancement f,becaulc it was aſſured vnto him in nembebul. : 


S 3 | his 


) 


g De modicis nd eſt 
curidum.L.ſcio.cum 
glofl: Ibid. dereſt.in 


h Aqualitas ſeruan= 
da & Oxonium petit 
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his fathers life time; noris this caſe contrary to 
the former; for the child had no affuranceof 
his legacy vntill his father was dead, becauſc he 
might haue reuokedthe ſame, at any time whi- 
leſt he lived, which he could not docintheo- 
thercaſe. Fourthly, where it is ſaid a Competent 
Portion, this word} Competent,{ignificth equall,'26 
or not farre inferior to that quantity, which o- 
therwiſeaccording to the cuſtomeof that Pro- 
uince, ſhould fallto be dueto the child,after the 
rateandproportion of the fathers cſtare, at that 
| time when he doth beſtow any ſuch thing vpon 
his child:for the ſamebeing equall,ornot much 
vndertherate,which ſhouldbelongto the child 
by the cuſtome aforeſaid , if his father had then 
dyed; ſhall ſtand for a ſufficient preferment and 
aduancement, to exclude him from afiliall pors 
tions. For conſidering theequality, or ſmall : - 
incquality,,betwixtthe oneand the other , itis 
to bepreſumed, that it wasthe fathers purpoſe; 
that the one ſhould ſtand inſtead of the otherÞ., 
In ſomuchthar ifthe father after this preferment 
ſhouldliue many yeares, and}iencreafehis ſub- 27 
ſtance , yetl thinkethat the fathers former gift, 
would barrethechild trom reconery ofany fur- 
ther filiall portion:and the reaſons, becauſe as 
the father did grow richer (in which caſe the 
ſonnespreferment ſhould be lefſe) ſo it might © 
fal our, that the father might baue growen poo- 
rer,and then the ſonnes prefermentſhould haue 
beene morethen otherwiſe it would by the cu- 
- ſtomeofthe Country. So that the fathers gift 
beivg at the firſt competent , in regard of his 

| cate, 
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eſtate, at thatpreſent, the ſame is not made effe- 
ctuall,or ineffectual, by the encreaſe or decreaſe 
23 ofhis futureeſtate. Bur ifthe fathers gifr were # 
not competent, or farrevnder therate, of that 
which otherwiſe ſhould belong'to the child by 
the cuſtome; as for the purpoſe, if the father 
ſhould giue his child five pounds, to put in his 
purſe, or beſtow at his pleaſure,whereas other- 
wiſe his filiall portion would extend to diuers 
| hundreths, I doenorhold this gift of the fathers 
to be ſuch anaduancement, as will exclude the | 
child from his filial portion, neither in the con- i Quodenim ex me. 
ſtruction of law, nor inthe intention of the fa- wo ore —_ 
ther; and that itis rather to betearmed a meere ber compurari in le- 
beneuolence, then apreferment or aduaunce- Is ; you oe 
ment excluſiue of a filiall portion : and if the prafunmne rite 
| ſonne haue deſerueda good turne at his fathers C. de potiimin, re- 
handes, this is no aduauncement but arecom- _ > —_—_ 
pence ofthat which was for merly deſerued, By o Quo caſu non c6- 
29 the word | Portion, I vnderſtand not only a __—+"; legittimi 
ſummeof money, or part of thefathers goods ** TT Potions: 
and chatrels,butalſo lands and anuities,beftow- 
cdby the father vpon his ſonne:Finally,by theſe 
words{whereon to line ) tis to be colleted, that 
if the father beſtow any thing vpon his child, to 
30 fany other end, as money in his purſe to ſpend 
amongſt his equals, or to buy him ſuites of ap- 
parell; or bookes, or armour, forthe ſeruice of 
his Country; yet this (as I take it) is notto bee 
halden for an aduancement, though peraduen- 
turetheſummes of money, giuen tor theſe par. 
ticular ends, were not very much inferior to 
that , which otherwiſe might belong to the 
4 S 4 child, 
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childforhis filiall portion according to the cu- 
ſtome, andotherwiſe would haue becnetaken 
1 Quod ftudijcaufſfa for an aduancement 1. For that is properly # 31 
vel pro libris, aur _ called Patrimonium Or Patris munus, Which the 
@ fe ciuilt quic, Father is bound vnto by the laworinſtin of 
quid non eft rranſ- nature towards his ſonne, which is, to prouide 
miſibile, non impu- ſome competent thing for the maintenance of 
earur in legicrimam |”. 
quam nos filialem his child, whereby he may bethe better enabled 
—_ »ppellare xo live after his fathers death ®, BLcl 32,6 
m De Ggnifications And as there is Patrimonium, ſo there is 
iſtius vocabuli, lats CMatrimonium , The definition whereof is 
ox — = Genif wviri & famine coniuntio , individuen vite 
'— conſmetudinem continens, the ioyning together 
of man and woman, in an nffocctle loctety 
of lite, Bur the truc + Etimologie of the 32 
word is, Matris munuw, that is the mothers 
duty , whereunto ſhee is bound by the lawof 
nature, and is oroughtto bee exerciſed inthe 
— of her children, whileſt they bee 
oung and vnder her gouernement, like chic- 
n Summa Hoſtienfi Gs whileſt they bee vnder the hennes wing ®, 
$ Matrimonium.ver- Anſwyerable to this Mairimonium , or Matris 
fic. ynde dicatur, de * : : 5 
ſpontal.Panor.in c.2, IIWAKI » IS Patrimonium Or Patris.munus, the fa- 
&e conver, fidel. ex. thers duty, which is or ought to-bee exerci- 
+ ++ nag {cd in prouiding of: ſome comperent portion 
for his children, whereby. to liue after they 
ceaſe to bee kept any-longer vnder their mo- 
thers wings, and doeflic abroad into tize world 
ro ſhift for themſclues;z Andthat gift of the fa- 
ther which is moſt proportionable hereunto, is 
moſt worthy (in mine opinion) to be adiudged 
a preferment,ſuch as wil exclude the child from 


a fliall portion after his death. 
| Burt 


what things may be deniſed by will, 127 
But now ariſeth a queſtion notro beepre- 
termittedz what if rHe thing which the father 


beſtoweth vpon the child, bee ſo indifferent 


berwixt competent. and incompetent , that 
it may bee iuſtly doubted, whether the ſame 
were Patrimonium , and fo ſtand for an ad- 
uancement, or a meere beneuolence, ouer and 
befides the which hee might expe a filiall 
33 portion. Now whether | may the child caſt 
1n that gift of the father, and ſo recouer an 
equall.portion, with the reſt of his brethren 
and ſiſters, yea or-nay ? It ſcemeth at the firſt 
that hee may. For if a man ſcized of thirty 
acres of land in fec-ſimple , hauc iſſue two. 
daughters , and giueth with one of them in. 
mariage ten acres of the ſame land in francke: 
mariage, and dycth ſeized of the other twen- 
ty acres, ſheethar is thus maried may (ifſhee 
will ) haue part of the rwenty acres , whereof 
her father bed ſcizedz but then ſhee muſt pur 
her land giuen in francke mariage in Hotchpot 
(as our temporall Lawyers tcarme it) that is 


ro ſay, ſhee muſt refuſe torake theſolepr. firs. - 


oftheland , giueninfrancke mariage, and ſuf- 
fertheland to bee commixed and mingled to- 
gctherwith the otherland , whereof herfather 
dyed ſcized, ſothatan equall deuifion be made 
of the whole, betwixt her and her ſiſter and 
thus for her ten acres , ſhee ſhall haue fif- 
tecnc,, whereas otherwile, her ſiſter ſhall haue 
the twenty acres, of which their father dyed (ei- 
zed 0; and-as in landesſo in goods, which is 
alſo agreeable to the ciuill law , And I _ 
ccne 


© Tearmes of law. 
verb. Horchpor. 

p Ve per torum tit. 
de Colla.c, & per Vi- 
ralem Nemilenſem.. 
in TraQ, infigni, de 
Collationibus. & 
Claud. Battandier, 
Tra&t.de legittima, 


C, X, 


OC os a. 2644 60 <its. 944; Df 


q Hoc enim nomi- 
natimin d. Breui ex- 
primitur,vz.Cum ſe- 
cundum conſuetudi- 
nem ind.comrer.ob- 
renti3,pueri poſt mor- 
rem patrum ſuorum, 
qui corum hxredes 
non ſunt. Nec in vita 
patrum ſuorum pro- 
mori fuerunt, &c. 

Firzh. Na.Br.fol.122. 


The third part. 


ſeene it ſometimes ſo obſerued, by the conſent 
of the children'not aduauticed, being then of 
lawfull yeares , but I haue notknowneit at any 
time ſo ouer-ruled by law ,. without their con- 
ſents; and thereforeI doeconclude that, confi- 
dering theſtricktneſle of the writ, De rationabils 
arte bonorum, this gift of the father,ſhall either 
found to beapreterment, or not:if ſo, then 
is the child excluded from recouery of a filiall 
portion; if otherwiſe, then he may recover the 
ſame according tothecuſtome of this prouince 
of Yorke, as inthe ſaid writ is contayned 4. And 
thus much for this diſcourſe of filiall portions, 
duc tochildren within the Province of Yorke, 
whercin neuerthclefſe I doe willingly ſubmit 
my opinion, to bee cenſured by the tudgement 
of the better learned, and more expericuced 
therein, as I'doein all thereſt of 
this booke. 


(*#*) 


THE FOVRTU I PART 


OF THIS TREATISE, SHE W- 


ING KOW, OR IN WHAT MANNER 
Teſtaments may, or ought 
to be mad. 


- The Paragraphes or Chapters of 
| c fourth part. 


2 F the formes of Teflaments. \ {. x. 
V @ N \ Of the general, ſubſlantiall, forme 
| RESI E of a Teſtament. d.2. 
WL /, After how many ſorts an — 
FEI . my be made. 
of aſi imple ems of an Executor. y 3 
Of « conditional aſrignation , or nomination of ax 
Execntor. Jo 
Of the effeft of « conditional diſpoſition. © 5 6. 
whether euery poſsible condition ought 'to be obſers 
wed pr Ec fo . 


whether the condition be acc a for atcomplih 


ed in law, when it doth not ſtand by the Executor 
or Legatary, wherefore the ame is not accom= 
"_pliſhed. 0.8. 


whether he that is made Executor , or to whom any 
legacy ts bequeathed conditionally , may in the 
meane time whiles the condition depenaeth , hs 
aamitica to the executorſhip,or obtayne the lega- 

&y 


©) by entring into bonds , to performe the condl:- 
 fion,or elſe tomake reſtitution. 0.9. 
whether it be ſufficient that the condition was once 
accompliſhed , though the ſame doe nat ox 
nes | - IQ 
Of diners conditions which may ſeeme doubifull, 
whether they be lawful or unlawfull : And firſt 
of thoſe conditions , whereby the liberty of 1a- 
king Teſtaments is hinared ; how farre the ſame 
are lawfull or unlawful. 0.11. 
Of thoſe conditions whereby the liberty of mariage 
i hindered; how farre the ſame are lawfullor 
wnlawfull. 0. I's 
whether the prohibition or forbidding of alienation 
of the goods bequeatbed be good or not. "Q.. 13. 
within what time the condition may or ought tobe 
performed, no certayne time being limited by 


thewill, - _ 
Of the wnderſlanding of this vſuall condition , (If 
hedie withour iſſue.) d. 15% 


what order i to be taken concerning the admini- 
ſtration of the goods of the deceaſed, whiles the 
condition FM + executorſhip dependeth nace 
£0728 l (if .I 6, 


of the making of an Executor , to, or from 1116 


tayne time. 0. 17. 
Of the making of an Executor vniuerſally or parti- 

calarly, p 0. 18, 
Of making of Execators by degrees. «19, 
How many may be appointed Executors. 4 20, 


Of thoſe thrngs which doe appertayne to the appa- 
rance of Teſtaments. 21. 


Of the particular formes of Teftaments. 


| + 125 
Of the forme of « ſolemne Teſtament. > 33s 
the remhanrTfnen, $52 
Of the forme of a written Teſtament. «25, 
Of the forme of « nuncupetiue Teſtament, 0.26. 
Of the particular formes of other Teflaments or latt 

wits. _ | 0. 27. 


R TESTAMENTS OR 
'LAST WILS ARE TO BE 
made. 


THE FOVRTH P ART. 


Of the formes of Teſaments. 


1 So many ſeucrall formes of Teſlaments , as 
there be kindes. K- 
2 Of pr formes , ſame be general, 
ſome particular 
3 The general forme of Teftaments is twofold, 
eſſential, and accidental, 


«4 + 


E xx followeth 
the fourth prin- 
cjpall part ofthis 
teſtamEtary trea- 
zl} tiſe : wherein I 
| vnder-tooke to 
ſhew how or in 
=] what manner te- 
$1 ſtaments or laſt 
willes, mayor 


oughtto be mod. For mana whereof 
thought 


"The fourth part, 


a Supr.t, part. $$.7. thought it conuenient, firſt to deliuer certayne 


oy - WP quis aduertiſements, and then to proceede. 


ad exhibend. . The} firſt aduertiſement is this, that as there x 


c Supr. 1. part.$$:7. bee divers kindes of Teſtaments or laſt Wils,. 


8.&c, & infr,cad.par, , 
aha. Mm ue (Whereofherctofore ®)ſo there be divers formes 


ad finem. of Teſtaments or laſt wils : for cuery kinde hath 
d Vrinfr.cod'S.&5. his ſeucrall forme , and euery kinde differcth 


OX. ” 
 Bar.&1aſin L.ne- from an other by his forme >. 


mo. ff. deleg. 1. The f next aduertiſement is this, that albeit 2 


| ©. roar henry euery particular kinde of Teſtament haue his 


net contra Bar, & a- Proper forme peculiar to it ſelfe< ; neuertheleſſe 

lios, ſolcnitarem Te- they hauealfo general formes common torthem. 

ftamentariam ns efle Il ! 

de forma ſubſtiriali, all. | | 

owe" Lhrmggy Wherefore before I ſpeake of thoſe particu- 
rma probatoria, | R 

Bs abs tend lar formes},_ order requireth that I ſpeake of. the 

dubic vera eſt,vb1 ſo- generall. * 


lenniras non eſt de. © Off whichgenerall formes ſome doereſped 3: 


neceſſitate ciuſdem | | 
vrhicin Anglia.Co: FC ſubſtance or inwardeſſence of the Teſtament, 


uar.in c.cum effes.de whercby that is. made to. be, which was not cs 
nk 1 andſomedoereſpett the. autward appearance or 
paulatiw. Inftic.de Proofe of the Teſtament, whereby that.is made 
pw 0:4 , toappeare, which etherwiſe though it were, 
Danny paria ſun, fhould nor ſeeme tobeſ. For not appearing,ir 
Vel, Idem iudicatur, .is (in copſtruQtion of law) as ifit were not. 1dems 


de co quod non eſt *F" | 
& quod nan apparet, ef "8 INTE, 2008 la ,t non apparere j-f 


Kebutf, in L. Vrbana, i de yerb, ſignif, 


Of the general ſubſtantial forme of 


cuery Teſtament. 


1. The eſſentiall forme common to enery Teflt- 
went,ts the naming of an Executor. 
2. What it 610 appoint an Excmmpor.. 


3 The 


ÞÞ.1 


x a4 f 


Ofthe foemes of Teſtaments. 127 


3 The naming of an Executor is ſaid t0 be the 
head of the Teſtament. 

4 Thenaming of an Executor ts alſo ſeidto be 
the foundation ofthe Teſtament.” 

5 Nowillproperly tearmeda Teſtament, where- 
in no Execcutor is named, albeit other legacies be 
left therein. | 

s The effet of dying without or with an Exe- 
cilor. 

7 CAnoctaſion of further conſider ation concer- 
ning the making of an executors 


v. Jþ 
P37 He generall, fſubſtantiall, or c{- 
WA RY, ſcntiall forme, commonto cuery 
A) Wy Tcltament, is the naming or ap- 
327 


pointing of_an Executor 2, the 


a L.1. dehzred, In- 
fir. L, x. de vulg.ſub. 


L. hzredes palam de 
tcſtam. ff, nec obſtar 
quod jus ciuile men« 
tionem faciat de hx- 


< 


which alone doth make a Teſta- 
ment, and withoutthe which no will neither is, 
neither can be rightly tearmed a Teſtament Þ, 
2 To f name or to appoint an executor, is to 


rede,non deexecuto- 
re. Nam executores 
quales paſſim confti- 
rutos videmus in An- 
glia, ex omni fers 


dla 
20+ 


place one in the ſteede of the Teſtator, who Parc conuenire cum 


1js,quos (nomen tan- 
may enter to the Teſtators goods and cattels, on phrurveryhorrs 
ius appellare hzre- 
des eomperrum eſt, ira, vr execuror huiuſmodi merits vice hzres dici debear. Quinimo 
& legiſtz, & canoniftz emnes,illum pro hzrede agnoſcant cxecutorem,qui nullo alio 
infticure hzrededepurarus cſt ad diftribuendum bona defuntti in pies vius. Bar.in L, 
nulli.C.de Epiſcopis & Cler. Bald.in Authen.Lieer. C. de Natu. lib.in princ.Zaſ.in L. 
precibus de vulg.ſub.Ripa.in L faliofa.de leg.1.n.2r.f, Panor.8& Couar.in c.ctim tibi de 
reſta.exr.Lindw.in c.ſtatutum de teſta, lib.z.prouin.conft. Cant.verb.prius.Mantic.de 
conieQ,ylc.vol.lib.q.tit.1.n7. b L.quod per manus.de iure cod.Bar,& Iaſ.in d,L ne- 
mo de leg.1.f,ldipſum Iaſ.in Rub.de Jeg.1r.qua etiam in re conſpirant iura huius regni, 
per Brooke his verbis:Alias citatis,& nunc denud citandis, Nota per lez doors del 
ciuil ley,& ſerianrs del comen ley,ft home fait ſon teſtament, & noſme nuls executors, 
ceo neſt ceſtamEr, &c.Er alibi per Plowd.ſub hac verborum forma. Sans teftamEr home 
ne ſcrra executor.Brook tit.cxec.n.20,Plowd.in caſ.inater Greisbrook& Fox.f01.276,b, 


and 


The fourth part. 
and who hath action againſtthe Teftators deb. 
ters, and who may diſpoſe of the ſame goods 
and cattels, towards thepayment of the Teſta. 

e Sichard.in Rub.de tors debts,and performance of his will ©, which 

hered.'nt.C. Terms ifheneglet to do,he may be conuented by the 

|; ſaid creditors,and Legartaries, fo long as he hath 

d Terms of law.verb. afſers ” his hand * SE 

execur. & latills infr, This naming or appointing of an Execu- 3 

part.6.$. 3. tor, is ſaid to be the head of the Teſtament ec. 

Andas the body is dead which lacketh a head, 

{o che Teſtament is as it were dead, wherein no 

f S. imprimis. —_ Executor is appointedf : it is alfo ſaid} to be 

o aber de the foundation of the Teſtament s; wherfore as 

lega. no building can ſtand without a foundation, ſo 
no Teſtament can ſtand without the appointing 

4 CT IOUY of an Executor Þ, neyther can be properly na= 

nus de wure codicil.ff, MEd a Teſtament. Andt although neuer ſo many 5 

| & DD. ibidem. Jul. Legacies or deuifes be ginen, all thoſe Legacies 

Fi 1 Bens fa 2c _s deuiſes notwithſtanding ſuch diſpoſition 
e quod Teſtator 45" . 

& Executor,ſunrRe- May be called a codicill, or a will, or otherwiſe 

Jatiua. (- termed;but certainly a Teſtament, it isnot , ney- 

i pe Cf ther can beproperly ſo named i; andtherefore 

& abcſſe polſunc, fine f he that made any ſuch diſpoſition , fhall bee 

och (id cſt,ceſt2- Jeemedto haue died without a Teſtamentk,and 

- menti)intcricu. laſ.in Nh . ; ; 

Rub.deleg.r..Vaſq. 10 the adminiſtration of his goods to be com- 
de ſucceſl.crea.$.17. mitted tothe widdow or next of kinne, as of 

. rages fy? onedying inteſtate 1; whereas on the contrary, 

Inſtic. de hzred. quz it an Executor be appointed , ſuppoſe no other 

a> inceſtar, Legacy be left, or deuiſe made, yer ſuch dif. 

1 Scar. H.8.an.21.c.5. £ , Fa 
polition both is, and may be lawfully andpro- 

| perly ſaid to be aTeſtament®, whether the ſame 
hz oo ("1% th de þ,  ſolemnewor vnſolemne', written or nuncupatine, 


n Supr.part,t.$40. Prinieaged of vnprivitedged ® , and the perſon 
| : D 


e $ ante Inſt.de lega 


4 


Of the formes of Teflaments. 128 


ſo diſpofing is called a Teſtator © : and-in this, wn ues; 
caſe the Ordinary cannot commit the adinini- an:13.Ed.1.itar.Fd.z, 


. fon 120 3N.4.C.1.&an,z5.C.5, 
ſtration ofthe dead mans goods , as ofone that 94G! an-25-c-5 


dicdinteſtate; the Executor beingableand wil- abridg. tir. execur.& 
ling, to vadertake the execution of the Teſta- tir. teſtaw. quibus m 


p | locis cum ſexentis i= 
mcntys milib® clare conſtar, 


Secing therefore, the force and efficacy of cftatorem & exccu- 
making of an Executor isſuch, as withoutthe *2<m teſtamentarii 


I 


relativorumnaturam 


which no will or diſpoſition is , or deſerueth qe. 

to bee termed a Teſtament, and without the p Inf-part.7.$.19. 
which the partie deceaſed (hall bee deemed 

to have dicd inteſtate , notwithſtanding the 

multitude of other Legacics or deuiſes,8 fo ad- 

miniſtration ofthe goodsto be commited, as 

is aforeſaid.Irſhalbe therfore behouefull to ſtep. 

a little further into the conſideration of this 

matter of makingan Executor , as the moſt ex- 

cellent part and foundation of cuery Telſta- 

ment,and to fhew after how many ſorts an cxe- 

cutor may be made 4, and what are-the diffe-: q 1n&.5.prox. 
rent effects of euery ſeucrallſort or manner of 

appointing an Executor*, ' r laced part $4. 


' After bow many ſorts an Executor 
may be made. 


1 An Executor may be appointed ſimply or cond:- 
ronally,from or untill a time, drretily or indirett- 
ly,uninerſally or particularly in the firft degree, 
ſecond,third,&rc. and one alone may be appointcd 
Executor or many. 

2 After how many (orts an Executor may be 
made after ſa many wiay « Legacy or deniſe be ginen. 
| 2 0.11j.An 


a Inf.cad.part.$.4. 
b Inf.cad.parr.$.5. 
c Inf.cad.parr.$.17. 


elnf.cad.part.$.rg. 


{Infr.cad.parr.$.20 


d Infr.cad.parr.$.18, 


The fourth part. 


g. iij. 


ther from a certaine time , or ts 4 certaine time ©. 
Thirdly , eyther vniuerſally or particularly 4. 
Fourrhly,eyther in the firſt degree,or in the ſecond 
degree,or in the third degree,or in the fourth,e+c*. 
Andlaſt ofall either oze may be appointed ſole 


 Executor, or atuers may be appointed Execu- 


rors together *, of which I meane to intrear ſe- 
uerally, But by the way 1 would haue the Rea- 
der to obſerue, that F as an Executor may be 2 
made diuerſly,ſo a Legacy may. be giuen,. or a 
deuiſe made accordingly, thatis to ſay , ſimply 
or conditionally,from a time or for a time, vni- 
uerfally orparcicularly , in the firft;ſecond or 
third degree,8&c. and to one or many,which or- 
der of ſemblance or imitation, ifthediligent 
Reader ſhall note which thing is very caſte to 
be performed;for that which is ſaid of the one 
may alſo beſaidof the other, in cuery reſpect 
almoſt,ſauing where I hauenoted the diffrence) 
he ſhall ceape two benefites in one reading,and 
eaſe me of double labour. 


Of a pure or ſumple afsignation of 


an Executor. 


1 Thechiefe points conſiderable about. the ſimple: 
| | 4/Og- 
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aſignation of .an Executor 
2 What is a pure or ſimple aſiignation-of an Ex- 
ecutor. 
- 3 Diners examples of a ſimple appointment of 
an Executor. | 
4 Whether i he underitood to be made Execus 

tor t0 whoms the Teftator doth ginueall,'or the re(i- 
due of his gooas. | | | | 

5 It is not alwayes neeafull to expreſſe this word 
. Executoryn making of an Executor,namely,when 
the Teftators meaning is knowne. | | 

6 Other examples of the former concluſjon. 

7 Thegenerall Legatary is not alwates unaer- 
food tobe Exccutor. | 

8 what if the wordss be indifferent exther to 
make aTeſtarent or 4 Codicill. 

9 An Executor may be made eyther by the pre- 
per motion of the T eitator , or at the interrogation 
of another. d 

—Io , The Teftator muſt haut a firm purpoſe of ma- 
king his Teſtament otherwi(e words are of noforce. 

II Jt skilleth not of woras , (0 that the meaning 
appeare,neither in what part of the Teſtament t 
Executor be appointed, 

I2 Of the effett of «pure or ſimple nomination of 
48 Excecutor. 

13 Certaine caſes wherein the mention of a cowe 
dition doth not make di (poſition conditional. 

I4 Whether —_ le or unhoneit conditions 
do make the diſpoſition conditional. 

15 Whether neceſſary conditions make the dif- 
poſition conditional. | | 

16 Conditions referred tothat which is paſt , or 
| T 3 pres 


The fourrh part. 
re(ent,ere not properly conditions. 
F { Conditrons Feraforcy order ſtood doe not 
make the diſpoſition conditional. 
23 The application of that which bath been ſþo- 
ken of the aſignation of an Executor to # Legacy or 
lent 


I9 Certeine caſes of the deniſe of lunds, wherein 
the meaning of the deniſor is preferred befare the 
propreety of wordes. 

20 The alifferent effetts of « ſimple aſ5tenation 
of an Executor nd a fryple Legacy. | 

21 A Leottary muy not of his own anthority take 
his Legacy and what 3s the reaſon. 

22 What remedy a Legatary hath for the obtay- 
wing of bis Leguey- | wf rar 

23 Certaine caſes wherein the Legaturymay of 
his owne mthor ity apprehend his Legacy. 


d. itij. 


> making ofanexecutor,I thought 
good toremember theſe poines, 
AS Viz, What itvs , mn whey fm of 
 efe"'s rr tmybemade, what is the 
effect thereof and finally , how « ſimple nomination 
of wn Exorutor and a funple Legacy or deniſe doe a- 
ree or . 
: A ffimple nomination or appomting of anz 
\ Tot "de EXEcutor 15,when the Teſtator makerh his Ex- 
» $.beres Infti-4e ecutor without any condition%,asifrhe jTeſta- 3 
fing.ibid.Grafl- The- tor ſay, make A.B.my Executor: or thus , I in- 


ſaur.com.op. $. lega- &; | x ew 
L.4A3.9A. ſtitute ,4.3.my Executor:or thus, L wil that _ 
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be my executor :or thus,I defire_LB. tobemy |, r.,,niamindig- 
executor :orthus, 4.3. ſhall be my executor: or num. C. de eſta, & 


b. * DD.ibidem. 
thus,let A. B.be my EXccutor ®; for the law re c d.L.quoniamMan- 


gardeth notfo much the wordes as the mea- tic.de conieR,v[t.vol 


ning ofthe Tcſtator <. And therefore if the Te- 1ib.4.tic.z.GraflThe- 
ſaur.com.op. &.Inſti- 


ſtator ſay, I commit all my goods to the dil> ,,;,q.. 
mem of 4.3.it isineffe& , as ifheſay, Imike d Cim tibide teſta, 


: An 11 cxtr.ſumma Roſclla, 
im my executors: or if the Tettatorſay,Lwill 7" ne ham 


thar 4.3 ſhall diſpoſe my goods which bein his quibus verb, 


| i Labridgement dez. 
cuſtody , he1s thereby made executor of thoſe cara An. Dom. 
parcels ofgoodsi. Soitis ifthe Teſtatorlay,I ,;,,1175.n 5; 


commit my foule & all my goods to the hands : lo.deAn And. Bar. 
erdiſpeſition of A.B*<. or-I make 4.B.Lordf of px 4c _ _ 
all m goods :or | make my wife Ladie of al my ecutor n,g8, 
goods 8, or leaueall my goods to 4. BÞ. Or I lane" rv f.de 
make 4.8.Legatary of almy goodsi : Oc Lleaue , 1.14. i, 4.1. his 
4 t therceſiduc of al my goods ro 4.B.for in thoſe verb. 
caſes he to whomall orthercfidue.is bequeath- | 217Bar.&B _ 
cd,is therby vnderftood to: be made executor |. Thefaur, com: op.1n. 
And thisI ſuppoſerto be true, whenir dothfut- —_—_— 4. que ve- 
ficicntly c by other meanes alſo,to be the i Mantic.de conic, 
meaning of the Teſtatornotto dieinteſtate,bur- vic.vol.lib.4.tr.3.n.s, 
thatheto whomall or thereſidue is bequeath- _ RO 
cd,fhould immediacely by vertue of the wiLen- j;copis & cler. nr. 
ter to all the Teſtators goods, and paying his verb. contrarium. Si- 
| , ' -  modepretis lib.r.de 
debts and Legacies)reraine the reſidue to him- ;,..,\..| cr. 
; {elle m, For} itis nor alwaies neceſlary to cx- Wan, 
prefſe this word{Executor/in making otan ex- © 10 © ne 
1 4 ia (inquit)iuris imperitineſciunea 
a CN aateotet as - lama ſolenne, vel non 
ſolenne.Nam quod quidam volunt verbum(relinquere) adicum vniuerfirari bonof 
in voluntare minus ſolenni importare fideicommiſſum,non infticutionem, atumque 
valere inre codicilorum,donationifuc cauſa mortls non teſtamenrt (vein apoſtil. ad 
Panor.ind e.Ranuti*. ira cit inrelligendi,quido teftameri alias non valerer.Bald.L, 
epit,.C,de fideicem.n.4.Sichard.in L.fin.C, e codicil.n.4,Couar,ind.c.Ranuci”.$.y.n.z 
# 4 ecutor *, 


4 a 


'The fourth part. | 


6 c.cllmtibi de te- ecutor ®,neither hathcuery Teſtator skill ſo to 
Ka.extr.Brook.titiex- 1. 6. whereforc it is ſufficient if the Teſtators 


þ Ponne: ind. c.Ra- meaning doe appeare by other wordes of like | 
nugue.t.z. ſenſe orpurpoſe?. Andf hence itis, that ifthe 


Ax -07 our dere dl Teſtator write after this manner: In a//my goods 
ric.de conicR,yIt.vol. yyoweable and immoneable,l make 4.B.thoughthe 
Pyrticg: Teſtator doe not adde executor, yet it is to be 
vnderſtood,and ſupplied, ando is in effect as if 
the Teſtator had ſaid, / all my goods moucable ana 
 Immonucable,l make 4;B.my executor 9. Hence 
Aja L evrorerC. & alſoisitthar ifthe Teſtaror ſay, L will that 4. B. 
4 or} _ be my executor,ifC.D.willnot: in this caſeC.D. 
v8. _ © tspreſumedto be appointedexecutor: and may 
ifhe will be admitted to the executor-ſhip, and 
exclude the other executor*. Likewiſe if the 
executor ſuppoling his childe , brother or kin: 
man to be dead,doe fay in his will z for as much 
as my childe , brother or kinſe-1man is deade, I 
make 4.B.my executor: inthis caſcitthechilde 
orother perſon whomtheTeltatoc ſuppoſed to 
be dead, bee aliue : hee that is named execu- 
ror ſhall not be admitted to the executor{hip, 
+» but thechilde,brotheror kinſe-man; whom the 
{ Sichard.in Rub. de 'T'oftator thoughtto have been dead$for that it- 
ercd.Inſti.C.n.z. : - 1 - 
is preſumed to hauebinthe meaning of the Te- 
ſtator,ta haue made that child, brother or kinſe- 
man his exccutor,if he had thought himtohaue. 
' © - binliuivg;andnortthepartyriamed © Or ifthe * 
x Sichard. vbi.fupra. Tony will, that LD. ſhall baue bis land in 
per.L.fime.C. dein- q fe after the death ofhis wife, ſhe ſhall haucit 
ef.Teſta.Alex.conb). . < SY | : 
185.lib.a, for herlife*. Burt if on the contrary,irdoe ap- 6 
z Brook.Abridg, in -peareto bethe Teſtarors meaning,notto make 
deptle.n. 145. 53-19) pim executor to- whom he doth bequeath his 
| £3 goods, 


r lul.Clar.$.reftma.q. 
35.2, 
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goods as whenthe teſtator hauing bequeathed , rar.in Lhis verbis: 
his goods to oneperſon,doth cxpreſly name an dc hzred.nſtir.ff.cu- 
orher to be his executor 4, or if he to whom all > 25 ommunt 
, pprobatur , ait 
is bequeathed, be vnable* to execute the teſta-- Grafi: Theſaur, com, 
ment, or if thereftaror bequeath the reſidueiof 5p.5:nfiturio. q. r4. 
his goods, the debts diſcharged? + Inthefe caſes: je refta.extr.n.20, 
the vniuerfall legatarie doth ſtill remaine lega- x Inflic.de hzred.que 


, . , . , ab imteftar. 1n princ, 
taric, andis to receive his legacy , at the hands ' Ine ines. 


ofthe executor, or adminiſtrator. - - ;  tius.n; $, Berous ibi.. 
2 'be indiffe 'ei ' to . 37/quz'dpinio com- 
{ Ifrche FWwords! be indifferent eicher to make x where pee 


an exccutgr of-an;vaiuerſall legatary';' ai te- 9.5 anfing14.n.6. 
ſtament Ora codicill S, and no circumſtances to. z Dcefun&Rus quando 
orfro, to maintaine the one rather then the o-+ <*ſcndus eſt yoluiſſe 
, | —_— 3:6.  codicillari,velteſtari. 
ther,cither elſe the circamſtances being indiffe-' pulchrs Bald.in L. 6 
rent: althoughin this caſethe. iudge ought ra-: 1). C.familiz Herett” 
therto pronouncethe deceaſed rohauemade a (jcic coiearvic.vol. 
teſtament,chen a codicill,avd to haue left an ex-: lib.z. rir.3. 
ecutor rather thento haue died inteſtate, in re- 
ſpe ofthe cjuilland ecclcſtaſticall lawes 2: Yet" a Legiftz inLyerbis 
in regard of the ſtature; iris morefate to. com- n_ | wb vulg.ſub. 
mir the adminiſtrati6to the widow or the next (jm chi de reſts exer 
of kin demandini the ſame, for feare of forfei- _— de come, 
b - - ; vir. vol. lib.z.cir.z.n.1z 
before: whomthe penalty is:tro -bedemaunded, 
ſhall deemethe partic to haue diedinteſtate./ 
9 :;. Furrhermore t the teftator may lawfully 
rmnake bis executor not enaly of his; owne ac- 
cord without interrogation,buralſorat the in- 
treaty or requeſt of agjother (except in certaine 
caſes elſe where declared <, } and that notioriely c Supr-part.2.5.xxvp 
| by the words aforeſaid, but by. others of like ct- | 
kc I. Andiherefore if: the: teſtator: being. de- {Monta.Facanielhe 
wiaunded by at other; Wherher:he doe make: "TAS 
A. B. | 


ali Doftores. mL.1. 
$. {i quis ira. de verb. 
ob.t£Clar.s reſtm. 


437+ 


vh.vollib.q.tit.4. in 
pria.fupr.1.part G4. 
vctb, lententia. 


g Supr.part.1.$-3. 
A, 35 


_ the which the tceſtators words are but wind: if 


F.de mil.ceft.$g.plane. 
Inſtic;de mil. reſta. 
Manric.de conic. 
vic.vol.lib.z.cit.4. 


4 
* . 


k $5.ante Inflir. dele- 
ga-Grafl.Theſaur. 
com.op. $. Inftitutio. 
4.1. 


The fourth port. 


A. B. his executor, do.anfwer, yea, or I doe, or 
whar elſe, or why not, or whom elſe ſhould I 
ſs om—_—_ orl _ denie;this is apure 
: a Alcia.ZaGu a {imple tion ofan executor e. 
pr ror is Prouidedt es inall the caſes aforeſaid, 
and in euery other like:caſe, that the teftator 
haue a firme and conſtant purpoſeand meaning 
ro make his will, when hee vitereth any ſuch 
f Mantic.de conie&. Words*; for otherwiſe if the teſtator haue no 
—_— to make; his will, although he'vſcd 


the mo 


plaine words that might be deviſed, 


for the making of an executor, yet (as I faid 
ere While ) it were no more ateſtament or a wil, 


then a painted Lion is aLions, for thepu 


ſe 


and meaning of the teftator is the life and ſoule 
( as I may tcarme it) of the teſtament, withouit 


that doe not re, ſuch onely words ſhall 
h Lodiuus, E. Eucius.. Not be admitted fora wilt Þ, For whar if the te- 
ſtator ſay tn icfi, make thee my executor?what 
if he ſaid fo for feare? what if he were ouer- 
come with drinke ? Therefore it is not enough 
to the teſtators words, vnlefſe it be pro- 
addthen the teſtator had anrmons reflandiowhich 
i Infr.r.part.$.xij. how itisproued, is elſe where declared i. 
Nate alſo thac as it skilleth not by what 


words the executor is 
materialbay 


pointed, wherher in the begintiing, or in 


middeft, or ending *. | 
Thet effc& of apureandfimple aſsignation 12 

of an cxecutor is this, that the executor 

ator vn- 

dertake 


immediately afterrchedeath of the teſt 


Io 


pointed, fo f it is not I 
! © ny 
E 
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dertakethe cxecucorſhip,and enter vponthe te- 
ſtatorsgoodsandcatrels: whereas on checon- ! barnmowrnr rit.de 
rrarie, theeffe&ot a conditional aſsignation, Gr. namre®yae > rg 
doth ſuſpend his admiſfsion and execarion of Echocveri eſt etiam 
che teſtament, as afterward more fully doth | 6.48 rpg oy 


APPEATrG a 5 ; Plowd.ib.r in cal,in- 
13 Andfherenotethacif thereſtatorſay,I make ** Greiebrook&:Fox 
Cagnol.in L.fi pre- 


A.B. my executor according torheconditions after cps Cdeimpub. & 
wards expreſſed, if the or afterwards ex- alijs.ſub.n.276.277. 

prefſe noconditions, itis incffeft as if the tefta- _ a 

tor hadmade him is execurorfimply *, Andſo- n L.pen. Cede Inftic. 

he may entervponthe teſtators goods preſent- * ub. 

ly after his deathy for rheteſtator m nor expreſ- 

any conditions, is preſumed to have alre- © . 

we: ind reuoked' his putpoſe concerning the | 

adding of coadirions *, andconſequently that |, 

he would haue the appomrment of the exec © 

tor to be pureandfimple : howbeit if the teſta- 

tor making his executor vpon conditions,' to 

be then expreſicd akterwardes , in the meanc 

time, whilesheisinmaking hiswill, be ſodain- 

ty prevented by death, or infanitic of minde, 

then hecannot exprefie thoſe conditions , ac- 

cording tw his p{tpolt and deverminarion: In 

this caſethe aſsignation is void,and hewhichis 

fo appointedexecutor is not ro be admitted to 

theexecutorſhip ?. Likewiſe if theteſtator doe 7.5 quis deftinene. 

make his executor afterthis manner : I make A, rat-alids,fi is quif ds 

B. my exccutorif 1 ſhallexpreſſe any conditi- [57*m;PaldeCattr. 

ons, inthis caſeno conditjons being exprel- ecſta, & latte infr. 

ſed, he that is ſo appointedought notto bead. Patti7 $12, 

mitred 4, | q Dec. &alij. in d..,. 
14 Iistalſo tobenored, that, that ——_ + oy dc Inſt & 

® 
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of an executor .is ineffe&pure & fimple,where 
' the condition: is impolſsible' orvnhoneft, for 
Trot fUch conditions are reputedasnot written but 
r$.lmpoſtbits. "7 omitted *, and ſo the executor withoutaccom- 
Lobrinuit.decond.& pliſhment of any ſuch condition,is forthwith to 
pn - admitted to the executorſhip,exceptinſome 

\ Infr.ead.part. $:6;7. Cales, 'as hereafter is declared. i +het 
Furthermore |} when it is certaine, that the 
condition will neceſlarily follow or bee extant, 
the appointment'of the executor made vnder 
ſuch condition is reputed pure andfimple, as if 
theteſtator make A. B. his executor if the Sun 
« L.Gpupillus.$.fub ſhall riſe the next day *© 7 vnleſle the timewhen 
conditioneeff. de no- the condition will be extant, be vncertaine, as 
= "p06 Wael I make A_B; my executor if my ſonne(hall die: 
for though it be moſt: certaine that he will die : 
yet nothing is more vncertaine then the time 
/  , © when, andtherefore thealsignation is-in effe&t 

u Sichard.in Rub. de conditionall *;, +; Ty 


condic.Inſtit.C.& fu- Andthe like may be ſaid, + when POT 16 


fits.intr-ead.$.17.& ©, Fig, 124 
- pI 517-* tionisreferred.to that which is paſt, or pre- 


ſent,as iftheteſtator ſay, LImake A.B.my execu- 
tor,it he be bachelarof the ciuill law, or if hee 
haue beene ſtudent in the Vniuerſity of Ox- 
ford : for this kinde of condition is nor pro- 
x L.fira ſtipularus.f, perly a condition *, but rather a finall cauſe, 
de verb,ob.Bar.in ” wherefore the teſtator made his executor ), 
- cond.&cemon-. Andalthoughthe teſtator be vncertaine whe- 
dc leg.1.H, ther the executor be bachelar of law , or haue 
becne ſtudent, yet it is certaine in reſpe& of the 
fact it ſelfe: and is eyther true-or falſe at that 


I 


inſtant when it is made, and ſo the condition 


woxketh no delay or ſuſpenſion,bur iscither - 
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a good or void affignationat thatmoment*. 
17 Finally, tthataffignation of an Executor is Qipulatus. 
pure andſimple,when that condition is expreſ- 
ſed, which is neceſlarily vnderftood®, as ifthe 
Teſtator ſaid,l make _ B. my Exccutor if the wg at oy 
law willÞ,or ifhe willvadertake the Executor- cond.s& demon.F. 
ſhip Ee. | þ - Mantic,de conie& 


vit.yol. 


13 Thatf which hath beene ſpoken of the Ma- c. Graſl, Theſaur.com: 
king ofan Exccutor ( according to my former op-$.legatum.q.47. 
aduertiſcments- ) may eaſily bee applied to a | 
Legacy,mutatis mutandis : Wherefore as that no- 
mination or afſignation of an executor is pure 
and ſimple , which is made withour condition, 
ſo that Legacy ispure andfure which is giuen 
without condition. ” | ; 

Secondly,by the like application it may ap- 
peare,that itis not materiall in. what forme of 
words a Legacy be bequeathed; ſo that the Te- 
ſtators meaningdo appeare: which meaning is 
ro be preferred before thepropriety ofwords 4, 4 S.noftra. Inftic, de 
and that not onely concerning goodes and **** 
chattels, but alſoconcerning landes and tene- 
ments: for further declaration whereof, Thaue 
added theſe examples following, which I haue 
borrowed our ofa litle booke,called the termes. 
of law ©. e Verb.deuiſe.. 

Ficſt f therefore if a man do by his will deuiſe 
to A.B.all his lands and tenements : Inthiscaſe 
not onely all his landes and tenements , which 
the Teſtator hath. in poſſeſſion doe paſſe, but 
thoſealſo whichhe hath.in. reuerfion by vertue 
of this wordtenements. 


Item, If landes be deviſed to aman to haue © 


2» 


I9 93 
3» 
7” 
T” 


to 
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,, tohim for enermore, or to haueto him, and his 
,» aſſignes:in theſe two caſes the deuiſec ſhall haue 
,» afce-{imple, wheras if itbe giuen by feoffement 
,, in ſuch rearmes, the feoffee hath but an eſtate 
,» for his life , for adeuiſc made without expreſle 
,» wordes of heires, is goodeucnin fee-fample, 
,» Item, ifa man deuiſchis land to an other, to 
,» give orſel],or doe therewith at his pleaſure,and 
-» Willthis in fee-ſimple. | 

Item, a deniſe madeto one and to his heires 
males, doth make aneſtate intayle ; burif ſuch 
wordes bce put in deede of feoffement, it ſhall 
bee taken in fee-ſimple , becauſeit doth not ap- 
2 pong of what body the heyres males ſhall bee 
,z begotten. + 
,, Irem,iflands begiuenby deede to A.B. and 
,» tothe heyres males of his body, who hath iſſue 
' ,, adaughter , which daughter bath iſſue aſonne, 
,, and dyeth, there the land (hall returneto the 
,» donor, and the ſonne of the daughter ſhall not 
,, bave it : becauſe he cannot conucigh himſeltec 
,» by heires males, for his mothers aletthereun- 
,, £0. Bur otherwiſcit is of ſuch a deuiſe giuen 
,, by wilLfor there the ſonne of the daughter ſhall 
,, 'haucir, rather then the will ſhall be voide. 
-» Item, if one deuiſe to an infant in bis mo- 
»» thers wombe;, it is a good deuile, though ſucha . 
,, ſeoffement, graunt or gift be voide. 
,» Item, ifone will that his ſonne ſhall have his 
,, land afterthe death of his wife, here the wifc 
,» Of the deuiſour ſhall hauec the land firſt, for 
,, tearme of herlife. So likewiſe if a man deuile 

2» his goodesto his wiſe, and that after the = 
ceaſc 


32» 
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ceaſe ofhis wife, his ſonne and heire ſhall haue 
the houſe wherethe goods are, there the ſonne 
ſhallnor have the houſe during the life of the 
wife : for it is preſumed that his intent was, 
that his wife ſhould haue the houfe alſo for 
tearme of her life , notwithſtanding it were nor 
deuifed vnto her by expreſle wordes, + 
Item, ifadeuiſe of land bemade to A.B. and 
to his heires females of his body _ Af. 


rer the deuiſc hath iflue a ſonne anda daughter, | 


and dyeth , here the daughter ſhall haue the 


land, andnotthe ſonne, howlſoeuer hebethe 


more worthy perſon, and hcire to his father ; a 


but becauſe the will of the dead perſon 1s that 

the daughter ſhall haue it , therefore law and 

equity would that it ſhould ſo be. Hereunto 

it may be added, that if the Teſtator by his laſt 
will deuife his lands to A. B. charging him with 
apayment ofa ſumme of money being aſmuch 
or peraduenture not aſmuch as the land is 
worth for the life of the legatary or deuiſce) In 
this caſe he to whom the land is deuiſed , ſhall 
haue an eſtate of inheritance , by vertue of the 
faid will, thoughthere be no mention of heires, 
nor of aſsignes, nor for ever ,. nor any other 
wordes otherwiſe requiſite in a deede, without 
the which an eſtate of inheritance could not 
paſſe: whereby (as alſo by the former caſes) we 
may diſcerne the difference andthe greatprehe- 
minence of wils before deedes; for inthe one 
the law doth reſpe& the meaning rather then 
the wordes, in the other the wordes rather then 
the meaning *, Howbcit if a man by his will 
deviſe 


bb 
3» 


"2 
, 
> 
25 
> 
” 
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r L.quonian»Indig- 
num.C.de teſta,Man- 
tic, de conic, victim, 
volun.L.4.tit.3.Simo.. 
de pretis Tra&.de in- 
rerp.vit.yolun,inlocis 
inftaicis, | 


The fourth part: 
deuiſc land in feeto one; and if hedie withont 
heire,then to remaine to anotherin fee : this is a 
voide remainder,becauſe one fee fimple cannot 
end vpon another ?. And therefore whereas 
a man deuiſed land in London, to the Prior and 
Couent of S<.Bartholomewes ; 1o that they pay 
to the Deane and Chappiter of Paules tenne 
per yearely : andiftheyfailed, then their e- 
te to ceaſe, and that theland ſhould remaine 

tothe Deane: it = held mu this = a __ | 
wiſe 29.1, Temainder 3, becauſcit could not be limited at- 
=” te hk ter ancſtate in fee. Andrhat the heire and not 
the Deane and Chappiter was to take the ad- 

vantagein this caſe. 

Thirdly,it may appeare by that which hath 
beene ſaid of an executor, that the Legacy is 
voide where the Teſtator hath not avimuns tc- 

f Infr,parr.7 $.13. fland: f, 
+ Fourthly , that there bee diuers conditi- 
ons, which doe not make the Legacy conditio- 
g Infr,$.5.6, nall s, | 
Laſtly, j concerning the effe& ofthe one and ,, 
the other, albcit otherwiſe the appointing of 
an executor , and the bequeathing of a Legacic 
doe agree indiuers things ; yet in this they doe 
h L. cimbgredes. ff, diff "yy C G 
de acquirend. poſi, differ greatly ; that is to ſay, an executor ſfim- 
Bar.in L. exfa&o. if. ply inſtiruted,may as ſoone as the Teſtator is 
= _ inftiruend. qe2d, cnter to the goods and chattcls of rhe 
agnol.in L.precib*. - 
C.de imp.8calio.fubſt deccaled Þ: But af Legatary or deuiſce may not 21 
CE of his owne authority take the Legacy , and 
Ln tubium. C. de Jeruc bimſelfe, but mult receive the fame arthe 
lega. Perkins. tic.ce- handes of the executor i : the reaſon is for 
- probe nog iy that the executoris charged with the ons 


2 Fulb.paralele. fol. 
46.b. 19 H.8.8. 
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of all the Teſtators debts, ſo farre as the goods 
andchatrels will extend, and thc Legacies are 
not to be paide out of the reſidue , if any thing 
'remaine k. And the Legatary hath no remedy 
by the common lawes of this land, for any le- 
gacy of goods to him bequeathed , if the Exe- 
cutor Will nor deliuec the ſame : But it behoo- 
uech the Legataryin this caſeto take a citation 
againſt the Executor ofthe Teſtament , to ap- 
peare before the Ordinary or other Ecclelialti- 
call{udge,competent to anſwere him ina cauſe 
of legicy 1, Notwithitanding f in ſome cales 
the Legatary may bee lawfully poſſeſſed of his 
owne Lager eee deliuery thereof to bee 
madeby the Executor; for if there be ſufficient 
goodes andcattelles in the handes of the Exe- 
cutor,to pay all the Teſtators-debts and lega- 
cies,and the Legatary is poſleſicd of the thing 
bequeathed,at the time of the death of the Te- 
ſtator: in this caſe the Legatary doubtles by the 


22 


x. 


k Perkins.vbi ſupr.& 
in tir.deuiſes, ( vbie- 
tiam tradic aliamcau- 
lam led paf honcfti 
fruſtrandi legara & 
fraudandi teſtarore.) 
Alii rationem aflig- 
nat 1? ciuile z nempe, 
ob detraftionem {Nh 
cidig,que ratio quam 
fir apud nos debilis 
facile eſt conijcere , 
quandoquidem nulÞP 
eſt falcidie loc? infra 
regni 20ftri limites., 

1 Tra&.de rep.Angl. 
lib.z3.c9.Firz.Na. Br. 
breui de conſulratio- 
ne.Brook. tit, deuiſe, 
N.3. 27. 44. Plowd.in 
cal.incer Paramor & 
Yard.Termes of law. 
verb.deuile, 


ciuilllaw,may ſtill retaine the ſame in his owne ' 


handes ® ; Neyther js he to deliuer the ſame to 
the Execator , and afterwardes to receiuethe 
ſame againe at his hands®, Likewiſe if the Teſta» 
tor giue licenſe to the Legatary , tocnter to his 
legacy: Inthis caſe the Legatary may without 
the priuity or conſent of the Executor take his 
legacy and keepe the ſame, ſorhart there beſuf- 
ficient beſides to diſcharge theTeſtatorsdebts®. 
Peraduenture alſo in caſe of ſuch ſufficiency of 
goods,a certain ſpecial thing being bequeathed 
(as the Teſtators riding horſe, his bookes or his 
{ignet though another perſon then the Execu- 
| V 


ror 
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m Socin, conſfil, rr. 

vol.1.Ripain L.1.#. 

= lega. n. 15, Ol- 
en.de ation claſl.2. 

at.2.fol.113. 

n c.dolo.de reg.iur.6 


o- Iaſ.in L,non dubi- 
um.C.delega, 


The fourth part. 
tor detainethefame,the Legatary may aſwel by 


Brook Abridg. tir. - hp 
deuiſe.n.6.z0. > thelawes ofthis Realme?,as by the ctuilllaw q, 


q __ L.3.C. com mence ſuit againſt the OCCUPIeCr therof, and 
; Razio eft quia do TECOuer the ſame legacy *,vnleſſe this third per- 
miniſt rei legare ſta- ſon were able to juſtifie his poſſeſſion , even a- 


rim pcſt mortem te- _-_ the exccutor,or y”=_ the Teſtator him- 


faroris tranſit in le- : ab : 
gatarium,ctiam non- elfc,if he were lming 3 1OT that is a lawfull barre 


dum facts radirione. Or exception againſt the Legatary alſo\, Bur if 
ofl, . inF$. . | 
Ede Inflie dclega, there be nor ſufficient goods to pay the Teſta- 


& in L. a Tito, ode tors debts,or ifthe legacy conſiſt in quantity,or 
| — fr -garam.f DE gentTall, (as ifthe Teſtator bequeath twen- 
de excep. &preiudic. Ty pounds Or a horſe ) the Legatary cannot of 
t Brooknitdeuile.n. his gwne authority take ſo much of the Teſta- 


6.& 11.39, | 
u Quod aucem dixi- LOrs Money, Or any horſe which was the Teſta- 


my? iuce ciuili riplice tors , without licence giuen by the Teſtator or- 
T—_ —_ nem permiſſion of the Executor*, nor may bring a= 
quedo Icgaro, proce- NY action againſt any third perſon for the ſame- 
dirſpecicrelica, fed Jepicy , albeit hee poſleſfe all the Teftators 


fiquantuas,ve\genus 


relinquatur , non co- BOO ds, Finally,if the Legatary be alſo Execu- 
peat nenctcenie, tor,then may-he if hee will as Legatary accept 
” 6 1707-00-F." theſame*®, But what itit doe not appeare whe- 
bium, C, delcga.nifi ther he did accept the ſame as Legatary , or as 


forre quititas,non V3 FE yoocyror, whether is it preſumed chat he did ac- 
quanuras, ſed vt cor- 


p* relinquar', vel niſi Cpt the fame as Executor or as Legatary ; this 
enererelto, facta queſtion is clſe-where ablolued, 

FA cleRio debita,runc q ol ed. 

enim idem ivuris eſt,ipſ6que jure tranſit rei dominium, ac {i legata fuirſpeeies. Angel; 

Are.& alij.in d.S fra. Inſtic de lega vide fupr.part.r.$.6.in fin.& quz 1bidem adono- 

tantur. x Sichard.1n-L.nop dubium.C.de lega.n.rz. 4955; 5 


CY 


Of a conditional aſsignation of 


an. Executor. 


1 The chiefe points conſiderable about the cond;- 
tzonall a(signati on of as Exccator, 


2 Whew 
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2 When the aſsignation of the Executor is condi- 
tional. _ 
3 Bywhat wordes the diſpoſition is made cond;- 
tional. to _ 
4 Of conditions ſome be nece([ary , ſome 1peſ- 
feble ſome indifferent or poſsible. 
5 What conditions be neceſſary. 
6 Twoſorts of neceſſary conditions. 
7 Of :mpeſsible conditions there bearners kinds, 
8 Impoſsible by nature. 
9 Impoſsible by law. | 
Io Impoſsible in reſpett of ſome perſons. 
11 Inypoſiible by reeſon of contrariety or per- 
Plexity. 
12 Poſsible conditrons are thoſe which are in- 
different betwixt neceſſary and impoſsible. 
I3 Of poſsible conditions,ſome be arbitrary,ſonre 
Caſual, ſome mixt. 
14 Itens, of poſcible conditions , ſome confift in 
chancing ſome in doing,ſome in gining. 
15 Of conditions ſome are effemdinn,and | [ome 
Wegatinee 


Ps Ve 


Oncerning af conditionall affig. 

nation or nominggion of an Exe- - . 

cutor, I theught good to deliuer. 

firſt, what it is *, ſecondly, what ma- a Eod.g.n.s 

ner of words do make the diſpoſition 

to be conditional >,thirdly, how many kinds of con- 1, 1,6. a.5. 

ditions there be ©, fourthly , what is the effed? of a < Infr.n.., 

conditional aſcignation of an Executor ©, oy I 4 tnfi.cad party s, 
V 2 c 


The fourth part. 


haue examined crane queſtions , not imperti- 
© Infead.part.$.7.6. NENt hereunto ©, | 
$.5.9.cum {cque, viq; The aſsignation | of an Executor is condiri- 
ad $.16, \ onall, when the Teſtator doth not make his Ex- 
ecutor ſimplie, but doth adde ſome qualitie 
to the afſignation, whereby theeffeR of the dif- 
poſicion is ſuſpended or hindered, anddepen- 
f Sichard. in Rub.de deth vpon ſome future euent#: as for example, 
Inſtic. 8 ſub. C.n.r. the Teſtatos maketh A.B.his executor,ithis ſhip 
no Thctaur. <2» ſhall returnefrom Venice. 
OP ret Dinersf words there be,whereby the diſpoſi- 
tion ofthe Teſtatoris made conditionall. Firſt ? 
g Bar.in L.r.dec6d. & principally by this word(/f8)as in the former 


& demon. , Mantic. example: by this word alſo{ when )the diſpoſition 
de conieR,yit.ye1.lib. . = 
10.tit.5, is ſometimes made conditionall,namely, when 


itisioyned to a verbe of the future tenſe: as I 
make A.B.my executor,or giue him 100. pound 
when he ſhall bee of the age of twentie one 
h Sichard.in Rub.de yearesh,or when hee (hall be marricdi, Some- 
IT.,o& ALNccd, . . k x 
; Baran d.L..t.de 6d CHMCS by this word ( whiles : ) as, I make my wife 
8& demon. #. n.8. 9.8 executrix,or giue her a hundred pound, whiles 
Paul, de Caſte, ine” fhe ſhall abide with my children : for itis in cf 
and.L.Vaſq.de 'ucce oft by x 1k 
progreſ.lib.3.$. 29.n. feEtas thoghthe Teſtator hadfſaid,ifſhe abide#, 
«75 ns Alſo by theſe words (whenſoruer,wherſoeucr )the 
Ba is L. 6 Tao diſpoſition is made condiionall! : ſometimes. 
_— dies lega.ce- alſo by theſe words ( which,what perſon , whoſoe- 
it, : . ; | 
1 L.Gitaſcriprum 6, #7 * 45 [ n_—_ my executor,or giue him a. 
$n. de leg. 2., $i- hundred poundw® ſhal marry my daughter m: 
chard.vbi lupr, ſometimesthe ablatiue caſe abſo/iute doth inferre 
m Sichard.1ad.Rub. 2 d 
$4] a condition,as ( my fonne _ dead) Imake 
n Ripa.inL.centurio A.B.my CXECULOT n.in which caſe not only A. B:. 
CE valg. & pupil. is aſsigned conditionally; that is roſay, if the 
_ Tav.n.160.16r, Dyer, 
fol.74.n,16, Teſtators ſonne be.dead , but alſo the Teſtators, 


{ſonne: 
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ſonne, ifhe be living, is preſumed to bee aſſig- s Ripa.vbi ſup.Alex, 
ned during his life 9.Diuers other wordes there © onhl.185.lib.2. 


2 - ; ” © Bay.in L.r.de cod, 
be, whereby the diſpoſition is made conditio- & 4:mon.ir 


nall wherein Bartolus? hath not onely taken q Vide Sichard. in 


; Kub.dcInſt.& ſub.C, 
great paines,buthathalſo beene at ſome coſte p00 


(as it ſhould ſeeme ) in making a great fealte, uiditur condiuo,r.in 
matſhalling rogether all ſuch nownes , pro- racicam & exprefſam 


.  quaf dceinde v:raque 
nowhes,verbes,8c,which make the diſpoſition fpecjesin rres ſpecies 


conditionall,to whom I referre the Reader to ſub diuiditur, Tacira 


: nimiri{air) ex diſpo= 

be ſatisfied. RES ls fitione vel nature,vel 
Manifold f are the diuifions of conditions 9, iuris, vel teſtatoris 
but the plaineſt and fitreſt for this Treatiſe, I ſup- {Þorir?; exprefla au- 


"ſp rtE aut eſt neceflaria 
poſeto bethis,v/z. of conditions ſome be zcc:ſ- aur impoſlibilts, auc 


1poſ#:ble,lome poſsiblefor indifferent. inditterens,ſeu poſli- 

fe 77;lome _ ofibie;d : oP ys if ; bile EcheFruce? que 

Ot neceſſary f conditions ſome may beelo ju Eee mis 

tearmed in reſpe& of fate, ſome in reſpect of plex,quas ego ſpecics 
lawſ, By neceſſary conditions in reſpect of i» Þoc $.explicaui. 


r Sichard.ind. Rub. 
fa& , Ivnderſtand thoſe conditions , whereof « par.in L.r. de c64. 


thereis a certaineand infallible naturall cauſe, & demon. f. Mantic. 


by force whereof,the condition muſt neceſfari- Lower Re 


ly follow : as ifthe Teſtator make . B. his Ex- « Paul.de Caftr.in L. 


. : : C8 fi pupillus.$. tub c6d. 
ecutor,or giue him a hundred pound if the Sun or grmrcngy ring 


6 ſhall riſe the next day *.Off this kinde of necel- cong1.59.n.r4. vol. 
ſary conditions therebe two fortes ®, ſomeare Sichard.vbiſupr. 


| certaine in every naturall reſpe& ; that is to as a ( Tu- 
ſay, itis not onely certaine that the condition, Bald.ind.L. 6 pupil- 
will follow.,bur alſo when, as inthe former ex- m—IS ena 
ample ofthe riſing of the Sunne: and ſome a- etp1a necelfarig c6- 


gaine are certaine}, butnot in euery reſpe&: dinonis;vnii neceſi- 


G tatis fururx ſecunda 
As when the Teſtator maketh 4.B.his Executor jpanmgoar 


if his ſonne ſhall die,or when his ſonne ſhal die; ar; aliud neceſlitatis 


"= ; futurg ſecundum fidg 
foralbeit, it be certaine, that euery man muſt — — 


chriſt® nar? fucrir;tertium neceſlicaris preſentis, velutifi non tetigero cxlum digits, 


V 3 dic, 


) videas . 


none OD ORE HG 


So he 1 on ep 
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The fourth part. 
© Sichard. in 4. Rab, dicyet When, where, or how, it is vncertaine , 
dc logir.&fub.C. By neceſſary conditions ſo termed in reſpe&t 
of law] vnderftand all ſuch conditions, which 
the law requircth in euery acte, albeitthe fame 
were not expreſſed: as for example, the Teſta- 
tor ſaith,I make 4. B. my executor, if hee will 
| intermeddle therewith Y ; or I giue 4B. a hun- 
y Graff Theſaur.com. 1, .d pound, ifhe will *. This kinde ofnecflary 
op. $. I-gatum. q. 47» EVEN ; 
L.hzc vcrba. de leg. condition is ſometimes exprefled by the Tefta- 
wg Gira.$. illi. £ de tor,and fomerimes not expreſſ:d 2. 
lean. | Of t impoſſible conditions there bee foure 7 
a DD.ind. L.c. hzc ſortes Þ ; inthe firſt ſort} are contained thoſe 8 
yerwS: ard ind Rub, WHEFCUATO Parure 75 an impediment : for exam- 
dc Inſtir. & ſub. C. ple,the Teſtator makerh A.B.his exccutor,or gi- 
ut age 7atumin-. ueth him a hundred pound if hee touch the 
ob * = kies with his finger : or if hee drinke vp allthe 
© $.impoſſibilicIng, WAKE in the Sca<Inft the ſecondort arecon-g 
de hzr. inftituend. & tained thoſe conditions 'which bee contraryte 
Minfing; ibid. L. im- [aw or good maners : as for example, rhe Teſtator 
poſitbilts. f, de verb. L Fhicies nk hoaahon, 
eb,8& Bar.ac alij ibid, 92a et A.B Nis EXCcutor , Or giietn nm anun- 
dredpound if hee marther ſuch a man, or de- 
| flower ſuch a woman © : this condition is vn=. 
d Minſin.in dg. im- Jawfull and vnhoneſt , and'conſequently to-bee 
{p90 ene DD.and. deemed impoſſible : For the law would have 
.impollib.lis, | Tr" 
vs tothinke cuerything impoſlible to be done, 
e Lff61.f.dec6d. which is vnlaw iti hor done®© : keereupon 
Inſtiruc, it is.ſaid,7d poſſuns quod de ture poſſumus , as'it 
To  _ euery thing vnlawtfull were alſo 'impofliblef. 
{ DD.indLifilius. 114 thethird ſottare contained theſe conditi- 10: 
ons,whichalbeirthey arc not otherwiſe veerly 
impoſſible in reſpe& of »atere or of law, yerin 
reſpect of the perſon are ſo harde , that they ſeeme 
#1poſitble : as if the Teſtator make A. B, his exc- 
CCOE 
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cutor if heſhall marry the Kings daughter, hee 
11 being buta baſeſubicas. In f the fourth ſorte 5 Sichard.in d Rub. 
are contained thoſe conditions, which by rea- 9 1nft.&ſub.C:Min- 
x . ing ind.$ impoſſibi- 
ſon of contrariety or repugnant perplexity be im- lis. Zat.ind.L. impol- 
poſlible,or incompatibleh,as if the Teſtator ſay, Warr to 
if my ſonne be executor, I make my daughter A 
my onely executrix,andifmy daughter be exe- 
cutrix, I will that my fonne be ſole executor. : d.L.fi Titius. Min- 
Poſſible # conditions are thoſe which are as 12524 $impollbi- 
it were in the middeſt betwixt meceſ/ary and 
impaſcible conditions, and which are indife- 
72 renteyther to be,or nat to be.Off poſſible con- & Sichard.in Rub.de 
ditions ſome are tgrmed caſual, ſome arbitrary, 1nK.&ſub.C.n.g, 
and ſome are (aid to be awxt canditians Caſo. OEIE. 
all conditions are thoſe wherof the event is vn- © ——_— Naw bs 
certain,in reſpe&t of human knowledge® :as for L.r.de lnſtic.8 tub.C 
Sample,the Teſtator doth make LB. his exe- M11cne <oeRvie 
cutor,or giuc him a hundred pound, ifthe Kizg Weſenbia deed; 
of Spaine die this yeare *®. Arbitrary conditions Inſtir.tt, 
arethoſe which the law eſteemeth to be in his we, ge 
power,on whom the condition is impoſed 9:as n Manſing,ins. pen, 
for cxawple,the Teſtator maketh LB. his cxe- yo _ 
cutor,or giueth hima hundred pound, if he ſhal vig1.& Minſiag ing, 
goctoche ChurchP. AG xt comd:tions are thoſe Pen.cengrecunitir, | 
which are partly arbitrary and partly caſuall 4, j.ce.f4clib.zpott- 
or partly in his power, 0n whom the conditi- fwun.r, 
on is impoſed, and partly in the power of ſome I Pant ——_ 
other:as far example, the Teſtator maketh 4.3. T4 
bis executor,or giueth him a hundred pound,if 
he marry the Teſtators daughter. Furttermore 
14 | ofpoſcible conditions , ſome conſiſt in chavn- 
cing,ſome in g:1uing,andſomein doing *. Final- r L. in fatto f. de 


I5 lyf of conditions, lame be ef formatine ſome ge. <ond.8 demon, 
TEN Va — gained, 


\ 4 L.in faQo, 
t lat. cad.part. $.-pro 
cum ſcquen, viq; ad 
$.16, 


The fourth part. 
| amis ſ the vſe of all which diſtintions doth 


ercafter enſue ©: | 
Ofthe effect of a conditionall diſpoſition. 


1 Diuers and contrary effeits of conditions. 
2 Two rules, whereof the former is,that neceſſa- 
ry and impoſsible conditions doe not ſuſpend the ef< 

ett of the diſpoſition.) 

3 Examples of this former rule. 

4 The ſecond rule is , that peſsible conditions doe 
ſuſpend the effedt of the diſpoſitions | 

5 Example of the ſame rule. 

6 Conditions partly certaine, and partly uncer- 


taine,do ſuſpend the effect of the diſpoſition. 


7 Neceſſary conditions being otherwiſe expref- 
ſed then vnader ſtood , ſuſpend the effect of the diſpeſi- 
$107. | 
8 Impoſcible conditions which the Teſtator ſup- 
poſed to be poſsible , dpe ſuſpend the ffett of the dj" 
poſption. 
9 Diners reſtraints of this laſt poſition being the 
fourth limitation of the former rale. 
10 Veryhard conditions , or almoſt impoſsible, 
doe ſuſpend the offett of the arſpoſitron, 
II <Lreftraint of this laſt poſition being the 
fift limitation. | 
12 Impoſsible conditions negatinely conceined, 
are not veidthemſelues , but make voide the diſpoſt- 
1100. 
13 Areſtraint of this laſt concluſion being the 
fſoxt limitation. RE | 
14 Conditions which become impoſsible being at 
4 - 
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the firſt poſsible, doe hinder the effe#t of the diſpoſi- 
Hop. - 

15 CAreſlraint of this concluſion being the 
ſenenth limitation of the former rule. 

16 The condition which is both impoſsible and 
vnhoneit maketh void the diſpoſition. 

17 Conditions which be impoſsible by reaſon of 
repugnancy , make void the diſpoſition. | 

18 4reftraint of this laſt limitation: 

19 Poſsible conditions do ſuſpend the effeit of 
the diſpoſition wntill they be accompliſhed. 
20 Dinerslimitations of this poſition being the 
(econd rule. 
' 21 A farther conſideration of the former con- 
cuſions together with other queſtions. 


6. vj: 


' He f manifold diuerſity of con- 
ditions breedeth many ſundrie 
and contrary effefts. For ſome- 
times he that is appointed execu- 
tor conditionally, or to-whom a- 
ny legacy is giuen conditionally , is not to. be 
admitted to the executorſhip, nor can effeQu- 
ally demaundthe legacy , votill che condition 
be accompliſhed. And againe, ſometimes he 
that is named executor, or to whom any thing, 
is bequeathed vpon condition , may preſentiy' 
be admitted to- the executorſhip, or demaund. 
the legacy, though the condition be nor yet ac- 
compliſhed, or as though no condition at all 
wereexpreſled, 

Vhere- 
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Wherefore that we may know, when the. 
condition is to be firſt accompliſhed, before 
. the executor can be admitred, or the legataric 
demaund his legacie 3 and contrariewiſe when 
the executor may be admitred, orthe legatary 
make his demaund before the accompliſhment 
of the condition, I thoughe good to deliuer 
two rules with their limitations. 
Thetformer rule is this, VVhen the condition 2 
is extreme, that ts to ſay, either weeeſſary or inpoſ- 
a L. i pupillus, $.qui //#/e, ſuch condition bindreth mot the executor nor 
ſub coduione de No- legatary, but that he may be admitted to the execu- 
— - —_— torſhip,or recouer the legacy,as if ſuch had not bene 
L. Ivlianus deiure.de 4f al expreſſed «. For example, f the Teſtator 3 
lib. L.hzres meus. de doth make thee his executor, or doth giue thee 
cond.& demon.L.1.L G ) 
codirones L.Gliue.L, 3 bundred pound ifthe Sunne ſhall ariſe vpon 
quidam. L.wulier.de Eaſter day Þ : Or the Teſtator doth make thee 
us 11mg et his executor, orgiueth thee a hundred pound 
Air. ſub.C.$.impoſ- if thou ſhalt drinke vp all the water in the ſea ©; 
+ "vo de hzred. both theſe conditions are extreme, the one 
b Paul.de Caftr. ind. neceſſary 2 the other impoſlible : and there- 
L.fi popillus$.qui ſub fore in theſe two caſes thou maiſt be admitted 
- 6 IO executor, or obraine the legacie , as if the dil- 
c Minfing in $.im- POſition had beene ſimple or without any ſuch 
| = yer Inftir, de condition d_ 
4 Per LL.ſapraditas, The f ſecondrulcis this, when the condition 
e L. qui > nn ag a & not EXITOME, but indifferent or poſible, then the 
condi 6./a1ne condition muſt firſt be ſatisfied before the exe- 
quis omiſ.ci.Tefta.L. C#I9) Car be admitted, or the legatary recouer his le- 
cedere diem. deverb. ngcje ©, Fort example, the Teſtator doth make 5 
fig.f, Graff, com. op. . 
x - aduvings 52.Simo hee bis executor , ordothgiue thee a hundred 


de Przris, de interp. pound if his (bip ſhall returns from Venice: 


ylr,vol.lib.y.interp.2, ,1.; 9 RE Wi, Att” : 
ba fol dhmton this condition is indifferent , neither neceſlarie 
nor 
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nor impoſsiblef. In the meane time therefore f Minflngin g.hzree, 
vntill the ſame condition be extant, thou canſt Infiic.de bzred.infiir, 


neither be executor, nor 


force of that diſpolirion 


obraine the legacie by 
s. To returne to the 


former rule the ſame is diuerlly limited or 


reſtrained. 


The firſt limitationthereof may be this, thar 


6 albeit f char condition which by courſe of na- 


ture muſt needs follow, is accounted as it were = 
already accompliſhed by reafam of the infallible 


certainty, yer when the condition is not in-eue- 
rie reſpec cerraine, bur certaine and vncertaine. 


indiucrs reſpes : as forcxample, the Teſlator 
maketh A. B. his executor, or [giueth him a 
hundredpoundif;or when his ſoaneſhall dic Þ: 
howſocuer this condition be certaine in re- 
ſpec of death, becauſe iris not certainein re- 
ſpe of the time of his death, therefore in the 
meane time the executor or legarary , where 
there is ſuch-a condicion,cannot obtaine the 
executorſhip or legacy, burmuſt expe the e- 


uentofthe condition. 


7 Another #limication:to the former rule ts 
this, although the diſpoſition be-not made con- 
ditionall by expreſsing oftharcondirion,which 
by the law.is neceflarily vnderſtood &: Neuer- 


theleſſe, if the condition 


mannerthen. is 'vnderſtood, the diſpoſition is- 


beexpreſſed in other 


thereby made conditionall 1; ſo that in-the 
meane time, the effeEtrhereof is ſuſpended: as 
for example, the Teſtator ſaith, I giue-ro A. B, 
wenty pound ifhe will ®. In which caſe except 


the legatary doc by 


ce meanes declare his 


wile 


g d.L. qui kzred. & 
ibi.gloſl,Bar.& alij 


h Nikhil jaterefſe y- 
rrum teſtatar dixerir. 
fi morierur, vel cum: 
morierur ,patet, per 
Bar.Caſtrenſ,& Alex. 
in L.cxtraneum.el.1, 
C. de hered. inſtir. 
uorum opinio com=- 
K cope oft ait Alex.in 
d. L.cxtrancum, licer 
ſecus fit in contratti- 
bus, 
i Paul.dc Caſtr.& Iaſ.. 
in d.L.cxtrancum.S1- 
chard.in.d.Rub.deIn-- 
ſtir. & ſub.C, 
k L. hzc verba. ff. de 
leg.t. ; 
} L.fi ita, $. 1111. ft. de 
leg.1, 


m D.s. illi. ibi,fi yo-- 
ler, id eſt, 6 ſe velle: 
declarauerit.. 


| The fourth port. 
willingneſle, the legacic is not duez and if he 
dicin the meanetime, before he haue decla- 
red his willingneſle, the legacie is not tran(- 
ferred to the executor or adminiſtrator of the 
nlaſ.g alijin d.g.itli. 1egatary ", whereas if no ſuch condition had 
Quzretamen.iſto ſis beene expreſled, but that the legacy had beene 
quide caſu diſtingutt, 1ofr. fmply, then albeit the legatary had died 
Practic, Papicnl. in , 
forma libelli, pro 1e- not knowing of the ſaid bequeſt, his execu- . 
gat. rei Gngular. fol. rgrs or adminiſtrators might haue abtained the 
3 Bar.Zaſ.& alijin d, ſame 9. in 
L. hzc verba. f, ds The third limitation is, when it doth ap- 
leg.ts pearcto be the Teſtators meaning , by the ex- 
preſsing of the ſaid neceſlary condition,tomake 
pGraſl.Theſaur,com the diſpoſition conditionall ? . 
op.$.legarum.q.47.1- The fourthis, that f although impoſsible g 
OG conditions,whether they beimpoſsible by na- 
huuſmodi tiftatoris TUTE Or by law, do not hinder the effe& of the 
voluntas. -4. diſpoſition, being reputed as if they were not 
; be 5 lng Ti. Written nor vttered 4: Neuertheleſſc if the Te: 
lis. Inftir. de bred. ſtator did ſuppoſe theſame condition to be po(- 


inſtit.Graff, Theſaur. . Op : 
Sui op. $. legnum. ſible or lawfull, then is notthe condition void, 


9-50, | but the diſpoſition whereunto it is added*, 


x L.ſerue manumiſl. 
Ee condindebit, As for example, the Teſtator maketh 3. 


his executor, or giueth him a hundred pound 
if he marric his, the Teſtators daughter, ſup- 
poſing her to beliving, whereas ſhe is dead : in 
' this caſethe condition is impoſsible, for the les 
gatary cannot marry a dead woman. And yet 
.. neuertheleſle, becauſe the Teſtator did thinke 
her to beliuing, andſo the condition tobepoſ- 
ſible, 4. B. cannot be executor, nor obtainethe 
legacy ; for it is not likely, that the Teſtator 
would haue made him executor, or haue giuen 
him 
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him a hundred pound, if he had knowne or be- 

lecued his daughter to haue beene dead®. Howe f PD. ind.F. ferus, 
9 beit} there be diuers caſes, whereinthe dt{po» —— 

ſirion is not void-by reaſon of an impoſsible 

condition, whichthe Teſtator did account pol- 

ſible andlawfull , but che-condition it felte is 

void, howſoeuer it ſeemed polsible in the opi- 

nion.of the Teſtator :: one is where the condi- 

tion may be accompliſhed by ſome equiualent \ 1, þiuſmedis.6 ira: 

meanes,though nor inthe ſame manner deſcri- cuiff.de leg.r.Bar.in 

bed in the diſpoſition:®. An other caſe is, when — __ 

. © pe 12, 6 S.il- 

the Teſtator after the making of his will vnder- le.de leg.r. 
ſtanding the conditiontobeimpoſsible;did ne+ ® Hl in d. I.feruo 
uertheleſſeconfirmehis will by codicils ®* The marks: 9 
like is, when the Teſtator was doubtfull whe- = Bar.inL. ab omni- 
ther the condition were poſſible or no *, or the —_ apes _ _ 
bequeſt werein fauour of liberty? ,or:i fanorens GO, de em has 24 
pie cauſe, when the Teftator doth bequearh any: 17.0: 1 ſerus. manu 
thing to be imployed: to godly vſes; for then TIES 
the condition which he ſuppoſed poſſible is re- ſum iuntta glofll. de 


: . . . cond,& demyg.L.cum 
icged, andthe diſp olution. availcadle as pure Stichus.de ftaru lib.tf 


and ſimple LA & laſ.m de:L.ſeruo, 
10 Thefifth, is whenthe+ condition is not vt- = Bald. mE.r. C:de 


terly impoſsible, but very hard, andas it were Bern Lend on 


impoſsibleto be performed by him on whom: de his que in refta., 


itis impoſed. In whichcaſlc it ſeemerhto be the del. ff. & clarius per 
laſ.in d. L. feruo ma+ 


' purpoſe of the Teſtator, thar the partie ſhall numid, 
rcape no benefit by that diſpoſition : Otherwiſe ® Sichard.in Rub. de- 


| Inſtit. & ſub. C. Min+ 
the Teſtatator would not haue impoſcd fo hard (,. ;,6 imnombilis 


and: difticult a condition a, and therefore in Invlic.de hzred.inſti- 


thi - JC mh , tuend. 
is caſe the condition doth ſuſpend the efte& Pm, de. 


of the diſpoſition, vntill the condition perhaps gGaru.bb.L.conmmuus- 
i Ibeaccompliſhed Þ, Notwithſtanding if the: $-illud.de.verb.ob... 


condition. 


c L. 6 mihi &cibi.$.1 


4 laCLanc.Dec.& aly- 

ind.$.1 Zaſ. in L.co- 

cinuus.$AJllud.de ver. 
bt. 


e $. Lyvltim.Joftit.de 


The fourth part. 


condition be impoſlible onely in the reſpe& of 
the ſhortneſſe of the time preſcribed by rhe Te- 
ſtator : as if he make.£.B. his executor, or giue 
him an hundred pound, if he.doere& a moun- 
ment within three daies after his death : in this 
caſe rhe condition hurteth not ©, for that it re- 
ſpeReth the execution,and not the ſubſtance of 
1c will/Anditis to be vnderſtood that the Te- 
ſtator would haue it performed with as great 
expedition as is polsible «. 

The fixt is when f the impoſsible condition 12 
is concciued negatiuely , for then it is not ac- 
counted as if it were voiditſelfe, {as is the affir- 
matiuve impoſsible conditis )but it maketh void 
thediſpoſition whereunto it is adioyned: as for 
example, the Teſtator chargeth his executor ro 
whom he hath alſo giuen the reſidue of his 
goods, thatif he doe not touch theskies with 
his finger, or doe notkill his father, then to pay 
to A. B. an hundred pound: in this caſe the le- 
gacie is void ©: Thereaſon is, becauſe the exe- 


oy 


Icea.in fin. L. ab eo, CULOT Who otherwiſe ſhould haue the ſame 
C. de fideicem. L. v- thing bequeathed,is not to be puniſhed for not 
doing that thing which is impoſsible or vaho- 


f Minſing.an dS. vi. neſt tobe done*, Burfif the negative impoſ- , 
zaſtic.lega.Caſtrenſ.ia 
d.L. vnic, C. de his 


nic , C. de his quz 


ſible condition be not ſer downe in way of pe- 
nalry,buc ſimply, the diſpoſition is not voide, 
but taketh effe& preſently+as for example, the 
Teſtator maketh 4. B. his executor, or giueth 
himan hundred pound, if hee doe nor drinke 
vp all the water in the fea : In this caſe ( if any 
were ſo fond as to adde any fuch condition) 
cheeffcQ of the diſpoſirion 15 not hindred, and 
ſo 


x5 Cie by vertue of fuch difj 


E6 


 preſſeds. 
14 
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ſo 4. B. is to be admitted executor, or may ob- 

taine the legacie, aSit no condition were ex+ | 

Theſcucnth limitation is, when f the condi- 5; br 7 oor 

tion was not impoſsible at the firſt, but becom- is cand. L. Paul, de: 

mcth impoſsible afterwards, for thenit is nor Cao. ind. Lvaic 

void, but maketh the diſpoſition void : forex- GOT 

ample, the Teftator maketh 4: B. hisexecutor, 

or giueth hima hundred poundif he marry his, 

the Teſtators daughter : afterwards and be- 

fore marriage this woman dieth ,. whereby the 

condition is made impolzible : In this caſe the 

condition. although now impolsible is not 

void, bur maketh voidthe diſpoſttion ; and- fo 

A. B.cannot be executor, nor obraine thelega- 

iton®, But tif the i ger —_— 

woman Were not dead, but did refuſe to be ma- 10-001 1e te to 

ried, and ſo the condition become' as it were fin =" 4 1 

impoſsible,forlacke of her conſent :1n thjs caſe qui wa 09m nk 

thediſpoſition werenotvoid, andſo he might Xcnrene grew 

be admitred totheexecutorſhip or obtaine the [oqquas, vide in cad.. 

legacy, asif no condition had beene ingpoſed, P"*<- $8. in-fin, 

or rather as if the fame had beene accompli- 

ſhed: as elſewhere i is more fullydeclhared, * Inf.cad-pare. 9.8; 
Thecight is when} the conditionis both im- 

poſsible and vnhoneſt, for then the diſpoſition 

is thereby void : and that in disfauour of the 


Teſtator, who added ſuch a condition *, where- k Bald in L. fi parer.. 


as if the condition had beene onely impoſsible © nHr&lub.C.n,s 


or vnlawfull, the diſpoſition had beene good, 
andthat in fauour ofthe Teſtament 1. 1 Gloſſ.in 5. impoſſi- 
Theninth is when the condition is impoſe Þilis. Inſt de hzred.. 
inſtit.aliud autem in: 


ible by reaſon of. perplexity, whereof there is (,,.;cuus oriner,., 
canple 


mL.vbi —_—_—_— 
de reg. ur. it. & ibt 
Cognos. limirans c- 
an reg: gloſſ.in d.S. 
I ts.addePetr 
Duen. Tra&,reg. 8 
fal.verb.condiiio. vbi 
rradidit tres Jimitati- 
ONCSs 

n Infr.cad.part.$.11. 
o Cagnol, in d.L.vbi 
repugnantia, de reg. 
wr. 


p Brook Abridg. tit. 


E©XCcuror.n.z. 


q Couar, Tra, de 
ſponſal.part.2.c.3-5.1. 
9.9. 


The fourth part. 


example before, for then the diſpoſition is 
void, 

The tenth is, when | the condition 1s re- x7 
pugnant tothe nature of the diſpoſition, as in 
captious diſpoſitions, whereot I haue ſpoken 
hereafter moreat large ®. Notwithſtanding tif 18 
therepugnancy be not in ſuch ſort, bur that ir 
may be reconciled, it hurteth not the diſpoſiti- 
on.*®: Andthercfore it the executor doe.name 
two executors, (for example, Jhisſonne and his 
daughter with a condition or proviſo that his 
daughter do not adminiſter : albeit heere ſceme 
a repugnancie in the aſsignation of the daugh- 
ter, for that it is the office of eucry executor ro 
adminiſter :yet becauſe the ſame may be recon- 
ciled, the daughter is to be adrnittedto the exe- 
cutorſhip, namely, to proſecute any action, 
though not to adminiſter further ofany goods 
whereof they are in poſleſsion, or which ſhall 
after be by ation ſorecoucred?P. 

-Thecleuenth limitation is, when the vnho- 
neſt condition is referred to thetime paſt, for 
then it15not reieed, but doth eyrher preſent- 
y confirme or infirme 4 the effe& of the diſpo- 
Ition. | 

Now that we haue ſcene the limitations of 
the firſt rule, Jet vs take a view of the limitations 
of the ſecond rule, which is that,#hex | the con- 19 
Attion is poſsible, the effett of the diſpoſition is (us 
ſpenaed, Mo the gmt be bet { fo) 
that he whichis made executor,or to whom a- 
ny thing is bequeathed vnder ſuch” condition, 
Cannot be admitted to the executorſhip, nor 
obtaine 


? WP. ET 
- Y =. 
- 8 . 


Of the formes of Teftamants. 143 


obtaine the legacy inthe meanetime:* In fo r I. qui hzred. de 
much that it is not enough to performe the c0- cond. & demon. L.ſi 


mch | > ce Tos 
dition by an other cquiualent meanes, but ir baron non. 


muſt be accompliſhed in that preciſe manner. L. czdere diem. do 
verb.ſig.f.Grafl,The- 


and forme of "Mi condition, without varying (7 *,.5.tegaum 
1nN-any one 10T*. .52.51mo de Pretis, 


The firſt limitation of this ſecond rule is this, 9 incerp- vir. vol.lib, 
5. Interp, 2. dub. 2. 


20 |} Whenit doth nor ſtand by the executor orle- ,';,,, 


21 


gatary, wherefore the condition is not perfor-, \ L.qui hzredi.L.Me- 

med:-forthen it'is accounted to be accompli- * & 

ſhed*. Another limication is this, when the : c.impurari. dereg. 

eondition is negatiue: for there the executor or iur.lib.s. 

legatary may in the meane time be admitted to 

the executorſhip, or recouer the legacy,ente- 

ring firſt into bond to make reſtitution , if the - 

condition be not performed, 6/147 5-2 
Thethird limitation is when the condition cond, & demon, 

was onceaccompliſhed, thoughit do not con- | ,,._ c.niumuione; 

tnueX=, M.de vulg.ſub. 


The fourth limitation is, when the conditi- | 
y L.filius.ff, de cord, 


on is poſſible in reſpe& of fa, but not lawtul 7. {0 7,5ra. cad, 


But + for as much as'one oftheſe concluſions par.s.s. 
doe proceediimply or indiſtinaly, I thought 
goodto examine euery of them ſcuerally and 
at Jarge, namely: | 
Firſt, whether euery poſſible condition ought | 
to be obſerued precilely and ad vnguem 3; = as gue. 
Secondly , whether itbe ſufficient for the ex- 
ecutor or legatary that it ſtand not by them, 
wherefore the condition is not accompliſhed Þ, Þ Iafr.cad parr.$.8. 
Thirdly, when and in what caſes theexecu- 
tor or legatary is to be admitted to the execu- 
rorſhip, or may obtaine his legacie before the 
| XX accom- 


nivs. de cond. & de« 


5 166. Coe AR,/ WHOM erugprmnen ogg TS oy: 7 PI 


c Infr.cad.part. $. 9. 


d Infr.cad.parr.$.10 


e Infr. ead. part. $$. 
11,1213. 


f Infr.cad. part.$.14. 


g Infr,cad.part.$.15. 


hk Infead. part.$.16. 


The fourth part. 


accompliſhment ofthe condition by entring in- 
to bonde<. 


Fourthly , whether it be ſufficient that the 
condition was once performed, though it doe 
not ſo endured, 

Fiftly, whereas it may be doubted of diuers 
conditions, whether they belawfull orno: I 
haue declared fow farre the ſame be lawfull or 
vnlawfull <. | 

Vnto the which queſtions I haue alſo added 
theſe following. | 

VVithin what time the condition may or 
muſt be accompliſhed, when no certainetime is 
limited by the TeſtatorFf, 

Than how that viuall condition { 7/ he die 
without i([ue is to be vnderftood, or when it is 
faid ro be accompliſhed s. 

Finally, what order is to bee taken concer- 
ning the adminiſtration or poſſeſſion. of the 
goods ofthe deceaſed , whiles the condition of 
the inſtitution ofthe Executor dependeth'vn- 
accompliſhed Þ. 


Whether enery poſsible.condition ought tobe 
oblcrucd preciſely. ; 


1 Conalitians are of « ſtritt interpretation. 

2 Conditions inducing a forme, are tobe obſer- 
wed precifely. { 0 VN 

3 Examples hereof. 

4 When the Teftator doth reſpet? the end,it chil- 
teth not of the meapes. | 

5. Voluntary conditions are to be obſerued pre-- 
6ſe- 


Ofthe formes of Teſtaments, 144 
ciſely , not neceſſary conditions, | 

6 He rm whoſe faner the condition is made, may 
conſent to other meanes. 

T he condition of payment to be made to the 

infns is ſatisfied by payment to the Tutor. 

8 1nſabſtitations it ſufficeth that the condition 
be effetted by other equinalent meanes. 

9 Infauour of liberty or of godly wſes the con- 
dition neede not to be preciſely by: rued. 

to Whether the condition may be per formedby 
another perſon then him that t named in the cond» 
How. 

11 Where the law alloweth other meanes , the 
preciſe forme neede not tobeobſerued. 


p.vij. 


=8# Or as much | as conditions are ſaid . 
” tobeofaſtri interpretation ® , and a Michael.Graſ The. 
y- to induce a forme to cuery diſpo- fur.com.op.5.legari 
ſition, whercunto they are ioyned Þ; ayer pl Pw WEN 
vnto which forme nothing may bee added, liceatC. quide Mul. 
nothing detraQed, nothing altered © There- Jer yg pies. 1c 
2 fore itis holden for a rule, that f cuery poſ- glolz1.n.:z. m_ 
ſible condition ought to bee preciſely ob- < Tiraqueldererra 
ſcrued: neyther is it ſufficient ( bur in ſome EY 
caſes ) to accompliſh the ſame by any other reg.iur.n 6.n.s, 
meanes, or in any other manner then is pre- oy me-napes— 
3 ſcribed. Fort example, the Teſtator maketh þ; are Co 


thee his Executor, or giueth thee a hundred muniopinione, 
pound ifthou ſhalt give to A.B.tenne pound, 
thou not knowing of the Teſtators will ,doeſt 


of compaſſion or good will,giuetenne pound | - 
X 2 to 


e Glo & DD.in L.fi 

uis hxredem. C- de 
Iaſtic.& ſub, &hxceſt 
communits opinio, vt 
perMichael, Grafl, d, 
$.legarum. q. 5 2.n.3. 
f Bar.& Paul.de Caſt. 
in L.z.de cond.& de- 
myn. 


g Bar.& Paul.de Caſt. 
i1d.L.2, 


h L.fub diverfis.$.v1t. 
& ibiBar. de cond. & 
demon.ff, Manic. de 
conieRevylr, yol itb.1i 
rit,17.n.25.8 hocqui- 
dE fine difficulrate in 
heredc legatarij;quia 
hxredi legatari {olu- 
tio fieri ron porteſt 
per d.$.vit.ſcd an 1dE 
misfitin hzrede hg 
redis,quzſtio eſt ma- 
gis dubia, de.qua le- 
g-ndus eſt Mantic, 
vbi ſupr. 


: Manic, de conic, 


vir, vol, lib.11. wt.16, 
N. 3. 


The fourth part. 
to LB. becauſe heis poore, and thouart rich: 
In this caſe thou ſhaltnot be reputed to haue 
accompliſhed the condition, becauſe thou be- 
ing ignorant ofthe difpoſiticn , diddeſt it not 
with a mind or purpoſe to ſatisfie the conditt- 
on © : Neuertheleſle, if thou diddeſt firſt know 
of the condition,thou art preſumed to haue gi- 
uen the tennepound with a mind to performe 
the condition, vnleſſe the contrary doe ap- 
pearef : So that it is not neceſſary to proteſt or 
ro affirme by words, that thou diddeſt giue the 
tenne pound with a minde or intent to per- 
forme the condition, ſecing theſame is preſu- 
med,vnlefſe the contrary beproueds. Another 
example to the ſame effect is this: the Teftator 
maketh thee his executor,or giveth thee a hun- 
dred poundif thou paytenne pound toC.D. 
before a certaine time , within which time C. , 
D.dieth, andchou paieſt the ſame tenne pound 
within the ſame time, to the executor or ad- 
miniſtrator of C,D. in this caſe the condition 
is notſaid to beperformed , and ſothou canſt 
not be executor, nor obtaine the legacie of a 
hundred pound, becauſe thou diddeR not pay 
the tenne pound to C.D. himſelfe, for the pay. 
ment ought to haue beene madeto C. D. him- 
ſelfeÞ,& not to his executors or adminiſtrators. 
The firſt limitation. of the foreſaid rule is, f 4 
when it doth appeare that the Teſtator hath 
morereſpe&to the end, thento the meanes;. 
for then it is ſufficient that the Teſtament be ac- 
compliſhed, althoughin other manner then ir. 


is expreſledinthe conditioni,. 
Lhe: 
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5 Theſecondlimitation is, when + thecondi- 
tion is not voluntary, but neceſſary : for in ne- 
ceſlary conditions it skilleth not, whether the 
ſamebe accompliſhed in that manner expreſ- 
ſed by the Teſtator,or in any other good man- 
ner, k Bar.in L.Gallus.$, 
6 Thethird limitation is, when # the perſon - wp _— 
in whoſe fauour the condition was made, doth. T1ccur. com. op. 6. 
conſent that the ſame bee accompliſhed in 0- legatum. q. 53. Sims 


. de Pretis, de interp, 
ther maner!: for example,the Teſtator maketh 77 "57% Ef mtetp: 


thee his Executor , or giueth thee a hundred criamreſpondit que- 


pound,ifthou giue to {.B.tenne pound: So it — fir - 
isthat "£8.did, ow vutothee tenne pound,and lunar > 
15 contentedto bereleaſed of that tenne pound | Simode Przris.de 
which hee oweth , in ſtead ofthat tenne pound {P*P: VI vol lib.s. 
which heis to receiue: Inthis-caſethe conditi- © ** 
on ſhall be accountedfor accompliſhed, as if , 
the tenne pound had beene really paide ®. groafge contri oh 
Theſe three limitations ( eſpecially the firſt of rincarin contradtib?, 
them)be ſo generall, that they may ſeeme to jiren? ——_ 
comprehend the refidue of the limitations : Perkins, tir, condi. 
Nevertheleſle it ſhall not be amiſle if I expreſſe f91-146. 
them for the better vaderſtanding of cloſe for- 
mer limitations. 
The fourth limitation therefore þ is this, 
when that js paid to the Tutor,which is limited | 
to the childe ®:;for example,thou art made Exe» n L.6 fundus. &. de 
cutor, or a hundred pound is bequeathed to ©9*4-&demon, 
thec,ifthou pay vato the Teſtators ſonne / be- 
ing aninfant)ten pound:in this caſe the condi- | 
tion is ſufficiently performed, if payment bee o 41.6,fund*.Craft 
madeto the Tutor of the childe * : eſpecially if ad cgadfias, Mi. 
the money bee conuerted » the benefite of jp 11.tw17.0.95 
3 c 


The fourth part. 


» BarindL6funds te cbild? . And albeit this condition may be 

Manic.d.tit.17.n.29. ſaidto be a voluntary condition, becauſe it doth 

conſiſt in giuing,yert in this caſe the Teſtator is 

preſumedro hauemoreregardtotheendofthe 

condition 3 namely , the benefice of the childe, 

then to the forme ofthe condition : for if pay- 

ment ſhould be made to the child, it might ca(t- 

q Mantic,vbiſupr. ly be conſumed, and dothe child little benefit 9, 

and therefore better for the childe, and more a- 

greeable to the meaning of the Teſtator , and 

moreſafe for him that payeth the money , to 

pay the ſametothe Tutor, rather then to the In. 
faot*. 

The fiftlimitation is f in vulgar or common. $ 
ſubſtirucions , for then it is ſufficient likewiſe 
thatthe condition be effected by other meanes 

_ thenaccording tothe ſtri& forme of rhe condt- 

C Paul de Caftr int, £190 {. For example, the Teſtator maketh his 

6 magiſter.C.deInſt. ſorine Executor,and if he wi//»ot , be doth ſub- 

& ſub.n.ziafin. f{jrute thee Executor in bis ſtead, if the Teſta- 

| rors ſonne caxn0t be Executor: in this caſe thou 

ſhalt be Executor,as ifhe had refuſed to be exe- 

cutor,although reſpeQing the forme ofthe con- 

dition,thou art ſubſtitute only in caſe the other 

wi{ln:t,andnot incaſche cannot: the reaſon is, 

becauſe in ſubſtications the law preſumeththat 

the Teſtator doth more regardthe effect, then. 

© Paul. de Caftr. vbi the forme'ofthe condition *, 

ſupr. Alciar. de verb. © The next limitation is f in fauour of liberty ; p 

bgnit-ib.3-re$-4-4*- thatis to ſay, when the Lord or Soueraigne 

by his Teſtament graunteth vnto his Vil- 

laine or Bond man freedome vpon ſome condi- 
tion 4, | 


r Alciat.de verb.ſig- 
nif,lib.z.col.81.in fin, 


u Bar.inL. Mxu?” de 
cond,& demon. ff, 


The 


IO 
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The ſeuenth limitation is, when that which 
is left conditionally is to be diſtributed in p7os 


{us : forintheſe rwolimitations it is ſufficient *© 


that the condition be effeRed by other equiua- 
lent meanes,though aor according ;to the pre- 
ciſc literall forme ofthe condition *. 


The eighth limitation is, when the F conditi- 


on which conſfiſteth in giuing , is pertormed by 


- another perſon, then by him yer for him) who 


is namedexccutor,or to whom any thing is gi- 
uen vpon condition , if he giue to another: in 
which caſcir is all one , as it hee himſelfc had gi- 
uentheſame?. | 

The ninth limitation is, when the conditi- 
on cannot be performed in ſuch manner as is 
preſcribed in the condition : as for examplegthe 
Teſtator giuetha ſumine of money if ſo man 
naman: made in ſuch aChurch within oo 
atime :during which timethe Churchis inter- 


 diftedyby occaſion whereof the condition can- 


IT 


not be accompliſhed: in this caſe the diſpoſiti- 
onis not abſolutely void *, but the -money may 
be conuertedto ſome godly vie 2. 

The tenth limitation is, F when the law doth 


interprete it,as ifit were preciſely obſerued , as 
may appeare inthe next queſtion Þ.. 


x Bar,ind.L. Mxuir? 
cum addic ibid, 


y Bar,in L.Arethuſa, 
de ſtar.hom.ff.&in TL, 
fin, de cond, inſtir. ff, 
arque hoc eſt magis 
commune,r:{te Man- 
ric. de conicR, vlt.vol, 
liba1r.tut.17.n.109. 


z L.legarum, de ad- 
miniſtr.rerum. ad ci« 
uir.pertin.ff, 

a Simo de Pgkris. de 
interp. vir, v0 lib.1. 
in fin, 


' b lnfr.$,proxim, 


The fourth part. 
VVhetherthe condition be ac- 


counted for accompliſhedin law , when it doth 
not ſtand by the Exccutor or Legatary where-' 
fore the ſame is not accomplithed, 


t Ng man tobepuniſbed but ſuch as be faulty. 
2 Heis not reputed faulty in law who doth what 
he can. 
whether the condition be reputed for accom- 
pliſhed jt it ſland not by the party. | 
4 Certain diftindtions about the former queſtion; 
5 Arbitrary conditions are accounted for accom 
pliſhed if it do not ſtandby the party. 
6 Thereaſon of the former concluſion. 
7 Arbitrary conditions are not accounted for ac- 
SI the party is in fault. 
Caſual conditions are not reputed to be accom- 
 pliſhed before the euent: 
9 The reaſon of the: different effet, betwixr 
caſual and arbitrary conditions: 
io Certaine caſes wherein caſuall conditions be 
reputed as accompliſhed,albeit the ſame be not ſo in- 
« Aredes | 
x1 js mixt conditions this con/ideration is firſt 
to be had,how the impediment commeth. 
12: The empediment in mixt conditions may 
happen atuers wates. 
13 #hen it flandeth by bimby whom the condi- 
Jion is to be performed, the ſame is not reputea for 
complete. | 
14 What if after the firſt refuſal he conſent;and: 
then the other party is willing. 
I5, At 
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15 Areſtraint of the laſt poſition. 

16 when it ſlandeth by the party in whom the 
condition is to be performed, the ſame #5 not reputed 

for complete. 
Alimitation of the former concluſion. 

18 When the Teſtator doth hinder the perfor- 
mance of the condition ,. it burteth not the execu- 
tor or legatarie: 

19 Whea athirdperſon doth hinder the perfor- 
mance of the cond;tion, whether it hart the execu- 
tor or legatarie. | 

20 The accompliſhment of the condition being: + 
bindred by caſnall meanes, whether it hart theexe- 
cutar or legatarte.. 


- 


6. viijs 


"Þ.-- 1 T agrecth } with equitie and huz 
CA FLY ts thatno i bepuniſhed,, 
* or depriued of. his right withour _ 
P his fault, and itſeemeth that + he So culpa de reg;. 
isnot in fault, but worthy tobee 
excuſed, who doth whatſocuertieth in him-for: 
the Ten 673A 2 that Which is impoſed yv-, 
pon himÞ: wherefore: no maruell if at the firſt __ i 
view itſeeme true, that when it doth not ſtand 
by the cxecutor or Jegatary', Wherefore the 
condition is not performed{they doing-what- 
ſocuer in them lieth for ro: accompliſh tlie 
ſame, )tbat then the ſame ſhould be accounted: 
as it had beenefully performed ©. Andindeede c c: cdmnon ftar: ec. 
3 1d iris fregularly forthe moſt part: verie true, [JPutoni.dereg.iurs. 
that.when it doth not ſtand by. him to whom - 
it 


d' d.c.ci\m non ſtar.d, 
c. impurtari. de 1cg. 
wr.lib.6. 


e Supr.cad.part. $.F. 


f L.vnic.$. fin am 
C. de cad. tollend. 
V:gli.& Minſing.in $2 
Pen.Inſtit.de hzrcd. 
inſtir, 


g.d.$.fin autenf. 


h d.$-fin autem. Vig], 
& Minfing.vbi ſupr. 

1 S.ypr.ead.part.S.I. 

k L.quz ſuo conditi- 
one. $.1. ff. de cond. 
Inſtir. Bar. in L.1. C. 
de Inftit.'& ſub, r- 
1 Hoc efle ——_— 
poteſtariutz codiuuo- 
nis,paret ex Sichardo 
in Rub de inſt, & ſub, 
C,n.9,& Minlingero, 
in$.Pen-Inſt, de hx- 
red. inſt, n.z, quorum 
alcer profert exemplia 
cundi Francfurdium, 


alcer cundi Biſcanum: 


r.liqui fee omnes in- 
ſtant in hoc cxemplo, 
fi aſcenderts capito- 
lium, DD, in d, $. fin 
| autem. C.de cad. to], 
&ind.s. Pen, Inſtit, 
de hered, inſtirucnd, 


The fourth part. : 


it appertaineth, wherefore the condition isnot 
accoarpliſhed, ir ought to. beaccounted asf ir 
were performed d: bur this rule doth not take 
place perperu:lly. 


Wherecforet if we will ynderſtand when this 4 


rule doch hold or faite, weare to call tominde 
ſome of the former diftin&ions' or diuiftons of 
conditions ©, efpcially this : That of conditions 
ſome be arbitrary,luch as the law preſumeth to 
be in the will andpower of theman ro whom 
they arc impoled* : Some be caſ#all, ſuch asare 
not in the power of that man to whom they are 
impoſed, but euen in the power of ſome other 
thing, or perſon, ſo that the enent thereof is to 
vs vncertaines: and ſome bem/xt conditions, 
ſuch as do confiſt partly in our owne power, 


andpartly in the power of ſome other thing or 
perſonÞ, for example of which ſcuerall condi: 


tions I referre the reader to thoſe former which 
[ haue thereſet downei. 


W hen} the condition is meere arbitrarie, 5 
the if it ſtand not by him, by whom the codition 
is to be perfarmed, the law reputerththe ſame 
as if it were fully accompliſhed, though indeed 
it remaine vnperformedt; for example,the Te- 
ſtator doth make thee his exccuror, or giueth 
theea hundredpoundif thou goto Church on 
Eaſter day:l, thatday-being come, by reaſon 
of ouerflowing of waters or ſome other ne- 
cellarie impediment, thou artnot then able to 
go to the Church being otherwiſe willing ta 
g0, it thou haddeſt not beene hindred: Inthis 
cale thou-art to bee admitted executor , and 


maicſt 
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maieſt '.recouer thy legacy, as if thou haddeſft 
6 gone to the Church. that day ®z che treaſon 
wherefore the condition is accuunted for ac- 


compliſhedin law, albeit reſpecting the fact ir 


is not accompliſhed, Iuppote to be thisz4be- 


cauſethe Teſtator is preſumed to hauemorztre- 


gard to thy good will and endeuour, in thelc 
conditions which be within thy power,thento 
the euenrt of the condition ®, fo that by ſatisfy- 


ing the expeRation of the teftator ; thou haſt 


alſoſatisfied the exattion of law 9, 
Howbeit+cuen there alſo where the condi- 

tion is arbitrary, and where theteſtator doth as 

it were accept good will for a full performance, 


if heby whomthe condition is to bee perfor-- 


med, werein fault, by occation of which fault 
the condition cannot indeed be accompliſhed, 
thoughperhaps thepartic wonld willingly per- 
forme the ſame if he then could, there the ſame 
condition is not reputed to bee performed in 
fiction of law ?.: forexample, the Teſtator ma. 
keth «4. B. his executor 'or giuech him a hun- 
dred pound, if he go to:the Charch'/on ſich 
aday : vpon the which day z.Z- intending to 
accompliſh the condition, proccedeth towards 
the Church, and as he is going committerh 
ſome crime or offcnce, whereupon he is atre- 
ftedandſtayed, fo that he cannot go-to the 
Church according to his purpoſe: In this cafe 
th: condition is not accounted for accorpli- 
ſhed, for that hee, by whom the condition was 
to be accowpliſhed 9, was himlelfe in the fault, 
and the cauſe wherefore the ſame was not ac- 

, compliſhed 


m d.L.quz ſub. con- 
ditione-$.1.t de cone 
dic. Inſtir. &,c. impu* 
tari de reg.iur. 6, 

n Sichard.poſt-Bar.& : 
Baldand.L.x, C. de 
Inſt.& ſub, 


o DD.ind.L.i-» 


p Mantic.de conieR, 
vit.vol. lib.1c. tir. 16, 
u,24.polt Bar.& Bald, 3 
ind,L..'C. delnſtit. ' 
& {ubs - 


qBar.&Bald.vbi ſupr 
glofl.in c.imputacide 
reg. ur;6-Aymo Cra-- 
uctta,conh},203, n,8.. 


The fourth part. 
compliſhed, So itis if the condition cannot be 
performed , by the negligence or delay of the 
perſon, by whom the ſame ought to haue bene 


ind. Lit, Man- to have ben 
d of yoorirrear performed*: and although an impediment is 


lb.cr.r.6,0.1% = (aidto excuſe aman from delayſ, yet when the 


ger - omnes in.” impediment maybe foreſeene and prevented, 


ſuch impediment (hallnot excuſe him which 


, gm doth not auoidtheſamg*, If thou craue an ex- 
Ncomindn,s, 4- ample,letthisbecheſame: the Teſtator maketh 


lud.Kde rerb.ob., thee his executor, or giver thee a hundred 
pound if thou go to the Church within two 

moneths; during the firſt moneth thou doecſt 

not go, during the ſecond thou knoweſt thou 

ſhalt not be able to go by reaſon of ſome impe- 

diment, be it by occaſion of warres, or of the: 

weather, or ofthe way, or of ſome infirmitie in 

thy owne bodice, and. then being letted, thou 

makeſt an offer to go, anddoeſt proteſt that it 

doth not ſtand by thee, and that thou wouldeſt 

goif irwere poſcible : Neither this proteſta- 

tion, nor this impediment will relicue thee, be- 

cauſe thou diddeſt wittingly fall into theſe dif- 

ficulties, and wouldeft not go when thou migh- 

v c:Mena dere. iur, (Cltlafely haue gone %.VWhen | the condition is 
6.Zaſind$.illud n.6. meerec4/#a//,the ſame is neyther accounted for 
Gs. peckininz” accompliſhed or extant in preſumption or fi- 
iaftu, ion of law, neither yet for vnaccompliſhedor 
| deficient, vntill che actuall cvent of the ſame 
—_— | & is; condition do firſt come to paſſe *. And there- 
wm fore if the Teſtator make thee his executor , or 
© giuetheeahundred pound,iftheking of Spaine 

! cox _—  diethis yeare?: In this caſe vntill the euent do 
red- inftiruend, =indeed declare whetherthe king die this yeare 


or 
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orno, the condition is neither accounted for 
extant or deficient ; butis fuſpended z, And if , $1.44 i Rub de 
he die, then is the condition ſaid to be purified inf &lub.C. 


orexcant, andſothowart tobe admutted,ather- — 
4 L;ynic.$, hn autem, 


wilenot*, So there is agroat difference," whee 64,07 
ther the condition be arbitrary or caluall,forhe , | 
one. is diucrs times accounted for accompli- 


ſhed inlawthoughnotin fa: but the other is 


not accounted for accompliſhed or extant in 
law, valeſſe the ſame-be accompliſhed in fat 


g alſo. Thet reafon of the differenceis partly Þ Eod.$.fia autew, 

ſhewed before; for in arbitrarie conditions the 
Teſtaroris preſumed not to exat more then - 
he may eaſily performe on whom ſuch condi- 
tion is impoſed<, and ſoit is ſufficient thar it i 
ſtandnotby him, that the ſame condition.ts not fere omnes interp. in 
performed: But heere in caſuall conditions,for L-t.deinftic.&ſub.C,, 
as much as the Teſtator doth not referre it to 
that which is inhis power on whom the con- 
dition is [aid; therefore the Teſtaror is thought « 
toreferrethe force or cffe& of this diſpoſition, | 
to the determination of fortune 4, { orrather 4 Paul.de Caftr.inE., 
to: ſpcake more Chriſtianly, to the ' will of 9'* as — 
God, ) andtherefore-this-euent of Gods will © OT 
muſt decide the doubrt,I meanewhether he that 
is- appointed vader ſuch conditiory ſhall bee 
executor or not , to obtaine his legacy or not; - 

io Notwithſtandiag f ſometimes eneg- in'caſu- 
all condirtons, it is ſufficient that it dorh not 
ſtand by theexecutoror legatarie,, wherefore- 
the ſame condition is not accompliſhed. like 
as in-arbitrarie conditions®. The firſt caſe is, © Mantiedeconieft,. 
vehere the Teſtator would have ſo diſpoſed, J* *)Bb.1.titt6. 

| howſocue 


—_ 


41 ITY ſceond is when byzhefadt,che accompliſhment 
of the condition is hindred,to whorn it is bene- 
ficiall that the ſame ſhould neuer be perfor- 

g L. fure duili. f.de Meds. The third caſc is in fauour of freedeme 

cond.8&demon. gr liberty from ſeruitude Þ, 

k L in.C.de neceÞ If wet will know when a mix condition is 
reputed in law to be accompliſhed, albeit in 
fa& the ſame be not performed, we muſt conſi- 
der by what meanes the impediment is mini- 
ſired, namely f whether it proceede from the 
perſon by whom. the condition is to be perfor- 
med,or fromrhat perſon t whom the condition 
is to be performed, or from the TeHator himelfe 
who deuifed'the condition, orfrom ſome other 
third perſon, or whether it happen by ſome s- 
ther meants according.to the ſecret purpoſe and 
will of God, which we.no leſſe fooliſhly then 
commonly, call Chexce or fortune. 

Wheat he that is made executor, or to 
whom a legacy is-giuen ypon a mixt condition, 
is himſclfethe onely cauſe wherefore the con- 
dition-is not performed; then worthily is the 
fame condition not to be accounted for accom- 

i Linteſtom.cl.2.f. vliſhed i; for example,the Teſtator maketh thee 

de. cond. & 4907 hiSEXecUtor, Or giueth thee a hundred pound 

vir. vol, lib.11. cit.18, if thou-marr Y his daughter : thou refaſeſt ſo to 

n. 37. doz with great xcaſon isthe condition not re- 

k Bar.ind-Linteſta. puted for performed; and ſo thoucanſt not be 

Sichard.in 1.7-©-4© Executor,nor obtainethe legacy. In ſo much 

de preſump.lib.4.fol. t that albeit afterwards thou become willing, 

1698, n. 22. Exinle- anddaeſt offet to marry her,andſhe then refuſe 

pro eanvenen” this thy offer, and ſo.irdoth now ſtand by: her 


and 


The fourth part. 
£f Glofl.. in L, x. C.de howſeeuer the c | on ſhould fall out f, The 


IL 


I2 


r3 


I4 
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and hot by thee. , that the-canditiog is-not per- 
formed : Neuercheleſſe.chou caolt not reape 
any benefitby her refuſal, becaufe thou had- 
delt broken the condition before, whereby thy 
rightpaſſed away andwas extinguiſticd; andſo | at 
T5 thy repentance is nowtoolare ) Vinletlef ar 114 in LLndeto 
ſuch time.as thou diddeſtj refuſe, thou-rhen 5c inrandl ng. 
couldeſinot marry,forthat perhaps at thattime # cit com op. reſts 
thou were. not. of ſufficient: age/to | marry; 2 oberg art 
for thy diffentarthar time when thou couldeſt 15.ponDecindt.r, 
notconfent, doth not hinderthee mm; =: n.13. quem /eaceris ; 
16 Whenjtheconditian isnot performed:by jjK*;n85 vt ber Moe 
his meanes onely, vntowhom oriinwholeper- -m L.ciazeftnolle,de 
ſonthe ſame is:tobe: accompliſhed, then 4r is reg.iur.tf, 
reputed inlawasifirwerefalfilied indeed for n L.Titio centum. 8. 
example, the Teſtator maketh thee his: execy- Tirio. ff. de cond. & 
tor,or giueth thee a hundredpoaundifrhou may. *=92- 
richisdaughterzthowartwillingand:doeſt of 
ferher marriage; which ſhe retuſcaly: Je-this 
caſe theconditionisrepuredfor complete;anil 
{othou maiſt-recouer the.execatorſhip.or le- 
r7 gacie®, Notwithitandingif che words of the o d.L.Titio.s. Titio. 
condition. bedirecd:varo her nor 'vnto thi 
ſelfe : as for:example; the Teftaror: makerh thee 
his executor, or giveth thee a hnndred:pound, 
if his daughter marry thee.. Inthis caſeif(hedo 
refuſe, and it dath-not Rand by thee, the condi- 
tion is not repured for accompliſhed? nlefſe p Mantic.de conie&. 
it were the meaning of the Teftaror; thatrhion YI vob lib.rr. ricx8, 
ſhouldeſt haue the bencfic of the diſpoficion;in Ain 7 nt (C 
calc of this her refufall4. Andyer there is no , 7..;v. cities d& 
great difference betwixt .the. one Phraſe and cond. & demen; © . 
the other: forthe, Teſtatorin- ſaying} ifthou \,., 
marrle 


The fourth part. 


mirric her, doth neceſſarily vnderſtand there- 


by, if ſhe alſo be contentto' marrie thee: for 
thou.canſt not doe the one, vnleſſe ſhe alſo doe 
 Socin.in AL. in te- the other ©: and therefore this limitation is ſu- 
15. Mancic, de con- ſpetedof ſome not tobe ſound{,notwithſtan- 
- 177 AAR ding itis more generally approucd , and rather 


8,n.37. "ap? . 
\ NichaclGraff.The- admitted then thec6trary opinion*.VVhatifthe 


repre - icg2- Teſtator make .4.B. his executor, or giue him 
x Alex. inL.1.C.de a hundredpoundif he marric his daughter, and 
Inftic. & ſub, atthe firſt TL, B. is willing and offereth to mar- 
ue ſherefuſerh : wherher in this caſc is 
the condition ſaid to be complete? This queſti- 

u Infr.cad.part. $.10, ON is ſatisfied afterwards”, | 
inkn. _.  * , Whenftrtheimpediment-doth procecd from 
_ the Teſtator himſelfe, then the condition is re- 


puted for complete: as for example, the Teſta-. 


tor doth make thee his executor, or giueth thee 
a hundredpound vpon condition, if thou bu- 
ſy. his bodie in the Cathedrall Church of Saint 
Peter at Yorke: the Teſtator dieth excommu- 
nicate (becauſe he refuſeth to come to the 


18 


Church,or becauſche is an heretike or Schiſ- - 


matike; a manifeſt vrſurer,or for ſome other like 

 <auſe) forthe whichihisſepulchre in that caſe is 

denied: Sceing inthis caſe it doth not ſtand by 

thee, bur by him , wherefore the condition is 

not. complete, itſhall notpreiudice thee , but 

. thatthou.maieſt be admitted to the executor- 

",  ſbiporbrainethelegacic, as if thou haddeſt in 
x'DD.in rn» 1 deed performed the condition =, | 

- ial.r.g Vhen f the impedimentdoth proceed from 

Inftic.&lub.C.n,r. 2 thirdperſon, then ſuppoſe the condition to 


+ 2 3099-0 oneng deaccountcd in law for accompliſhed 7: For 
| example, 


20 
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example, the Teſtator maketh thee his execu- 
cor, or giueth thee a hundred pound if thou 
marie his daughter withia a moneth , during 
which moneth, athird perſon doth purpolc- 
ly hold her from thee, ſo that thou canſt not 
marie her within the time preſcribed : In this 
caſe the condition is reputed to be accopliſhed, 
and ſo thou maiſt obtaine the executorſhip.or 
legacy , as if thou haddeſt maried her within 
the {aid time =, Bur if the third perſon doe not 
purpoſely detaine her, being 1gnorant perad- 
uenture of rhe Teſtators will, then it ſce- 
meth that the condition is not reputed for 
complete 3, | 
When the impediment doth not ariſe by 
any of the meanes aforcſaid , but by caſuall 
meanes (as wetermeit ) when it proceedeth 
fromthe will and prouidence of almighty God, 
the law doth not account that condition for 
completeÞ, 
And .therfore if the Teſtator make thee 
his executor, or giue thee a hundred pound 
if thou mary his daughter, and ſhe dierh before 
thou haſt married her: in this caſe the condi- 
tion ſhal not be accounted for accompliſhed or 
extant, but contrariwiſe ( as it is indeede,) vn- 
performed and deficient , ſo that thou canft 
not recciue any benefit by that conditionall 
diſpoſition © : for where the performance of 
the condition is hindred by the will and proui- 
dence of God,whereunto the Teſtaror madere- 
lation, there the law doth nor allow any fei- 


ned performanced, except it bee in fauour of 
Y liberty 


z Barand L.in teſts, 
Bald.& Alex. ir: L, de 
Inſti, & ſub,C. & hoc 
cgo9 quidem proce- 
dere puts 1n hoc reg- 
no,ctiamſ! ille terrius. 
iniuite detineat mu - 
lierem,ctim apud nos 
- Honoratus non ha- 
beat aliquam a&io- 
nem contra inijuſtum 
ilum derentorem, 
pro damnoyſeu inter- 
elle. Videant aurem 
Iuſtinianiſtxz Manti- 
cam, de conie&, vir, 
vol. li.11.tit.16.n.22. 
a Bald Alex. & DD, 
in L.1-C.de. Inſtir. & 
ſub. Mar-ric, de con- 
ie&.vic.vol. lib.11.uc, 
I6.N.22, 
b Hen,Baic, in.c, fi- 
cut ex lireris .De 
ſpon. extr. Bar. in L, 
1.C.dcInftit.& ſub. 
c Glofſ, &Dyn,in e. 
impurar: dereg.iur,6 
L, Legatum. C. de 
Condic, inſert, Me- 
noch, de priclum.lib.q 
fol. 1706, n. 40, vb 


hanc coneluſfionem 
extendir & limuat. 
prxſump. 183. Si+ 
chard. & 5li} DD.in 
d, L.1,C.dc inſti, & 
ſub, 

d Mantic.de conic, 
yir, vol.lib.11. tit,16, 


N23. 


_ "Thefourth part. 
e Liliberratem.f. de liberty from bondage®, or of alimentation or 
manumifl. reſts. Co- jt, a diſpoſition f ad pias cauſes 8 , or except the 
uar.in c.3.detefta.ext Ag A AER h 

f Sichar.in L.r.C.de CONdition be not conditionall but modall *, for 
Inſtir.& ſub.n.6.in fin (coxd/tto ) and ( wodyus )doe greatly differ , as in 


Tiraquel.de priui- . 
Propie cauſe.coy. MenextParagraphis declared. 


h. Grafl.,Theſaur.com-op.$.legarum.q.58,n.4.& hec opinio communiter approbatur» 
Alex.in L,1.de Inſtir.8 ſub.C. - 


VVhether he that is made E x- 


 ecutor,or to whom any legacy is giuen 
conditionally , may inthe meanetime , whiles 
the condition dependeth,be admitted to the 
Executorſhip,or obtaine the legacy,by en- 
tring into bonds to performe the 


- condition,or elſe to make 
reſtitution, 


1 Diners kindes of conditions to be remembred 
in this queſtion. 
2 When the condition is aſfirmatiue it ſufficeth 
20t toput in bonds. 
3 Whatif the affirmatiue doe alſo imply a ne- 
atine. 
4 what if the diſpoſition be made ſub modo, 
and not ſub conditione. 
5 HowModus and Conditio de differ. + 
6 When the Teſtators wil is not repugnantyhen 
tt ſafficeth to put in bond. | 
7 If the condition be negatiue then what things 
are tobe regaraea. | 
8 If the condition conſiſt in not doing , then it is 
_— hether the ſame may be accompliſhed du- 
ring life. 
9 If the condition capnot be accompliſhed du- 
wg 
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ring life then it (ufficeth to pat in bona,to the effect 
aforeſaid. 

10 Example of ſuch condition as cannot be at- 
compliſbed daring life. | 

11 Thereaſon of deuiſing this bond, and whe 
was the inuentor thereof. 

I2 Certaine caſes wherein the legacy may be ob+ 
tained without bond, being g1uen vpon condition , 
which may ſecme not to be accompliſhed during life. 
13 If the condition negatiue may be accompliſh- 

ed during his life,to whom it is impoſed, this caution 
hath noplace, 
I4 4 condition negatiue is ſaidto be accompliſh. 
ed whey it cannot beinfringed. | 
I5 Great odaes whether the condition may be ac- 
compliſhed during his life,towhoms it is impoſed , or 
,0t. 
16 What if the negatine condition cannot be in- 
fringed without ſorrow. 
17 If the condition conſift in not giuing , then 
we mu} inquire and reſolue 4s in the condition of 
not doing. 

18 when the condition doth conſiſt in not happe- 
ning then this bond hath no place. 

19 The forme of the bonde, to whom it is tobe 
made,and whether ſurctics be neceſſary. 


0. 1x. 
ag F any tbe defirous to know whe- 
Yagp cher he that is made Executor , or 
p to whom wr legacy is lefr by the 
\/2 teſtator, vnder ſome poſſible con- 
S&T dition, may in the meane time 
SA whiles 


—_— wy 
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whiles the condicion, dependeth vnperformed, 
be admitred to the Executorſhip , or obtaine 
his legacy ſo left,by entring bond or putting in 
ſufficient caution eyther to performe ſuch con- 
dition; orelfe to make full reſtitution of all 
things by him receiued.Itſhall bebehouefull co 
callro his remembrance how many kindes of 
poſſible conditions there be 2,cſpecially he muſt 
not forget, that of theſe conditions ſome bee 
afjirmatiue,and (ome be negative Þ, And againe, 
b L. in fadto, ff.de rharas wel of the affirmatiue as ofthe negatiue, - 
cond.& demon. there be three ſorts, that is to ſay, ſome conſiſt 
in chancing,lome in gruing, and ſome in doing: 
and on the contrary, ſome confiſt in not chaun- 
cing,ſomeinnot gluing, and ſome innot do- 


a De quibus ſvpra. 
cad part.$.5. 


c d.Lin faQto. ing<. Now to apply theſe diſtinQions to the 
queſtion. 
/ When} thecondition ts affirmative ( whe- 2 


ther it doe confilt in chauncing , giuing,or do- 

ing : ) he thatis made Executor , or to whom a- 

ny legacy 15 giuen , vnder ſuch condition , can- 

not be'admitred to the Executorſhip , nor de- 
maundthelegacy by vertue of the laſt will, or 

Teſtament of the deceaſed ,fo long as the ſame 

condition dependeth vufultilled, or is not ex- 

8 L.Mutian in ff. de tant 4,albert the Executor or Legatary ſhould 
_ > eoor', & nuthin ſufficient bond to make reſticution, in 
POT". caſe the condition ſhould be deficient. For the 
cuent of ſuch atfirmariue condition is to be ex- 

| pected,and muſt be excant before the diſpoſiti- 

e L.quiheredi. f.de on of the Teſtator can take effet<©, exceptin 
wopd, © demon. DD. theſe caſes following. One + when the affir- 3 
Mem mative condition Which doth conſiſt in do- 
wg 


ing or — of Tyfaments. I 
or-containe _ doth -puey" ſecretly implic 
Teſtator gatiue” ; As for examp! 
maketh his wif . pic, the f L-pate 
h wife Exe ; parer $,focru* f, 
era hundred . CUtrix, Or gw h de cond . 
dren: whi pound, ifſhe abide wi guern Peng & demon, 
n; which affirmative conditi ith hb chil- co. 
with his ATE d-00 wy” ndition( ifſhe abide in Lira ina; Ripa, 
n/) con : ; jira ſtipularus. if, 
= ( ithall ſecretly henry doing, and wn verdad Facts, 
'2) . : 
F ay ,( ifſhedoe nor de ging, char g Bar. & Þ 
rens: Jandtherefore in or og rom his chil- E nrindL Martane 
to performe the conditi g into ſufficient bond ee imino 
ſtitotion.i it10n , Or elſe ro-mak tis d pr.Simo de Pr 
n,is ro be admiated to the E noma” lib phermn pAgral by 
_ ormay obraine the | C xecutorſhi .5.interp.z, dub,r.- 
& had been by Cgacy z AS if the ne . P n.24.25.f0 42, 1 
the dif - expreſſedh, Anothezgalt is gejive. 100. blogs 
De poſition is not made ſub conart/ ; When giebus, 0, L. quidus 
modo i, Fort thou ſh conditione,ſcaſub 4 $.Termili®.# 
tio and modus © _ vnderſtand , that cona apart ng 
ngas! a qual; mode Im- 
15nor m———_ h p——_ mr - _ _—_—— 
poſition, ſo a r_ the cffe& of the dil cifmils Bald.inAurk 
A 3 , - ; rs -Daid.in 
conditionall ,thatthing which is diſpoſed cui C.de indi 
ohow in nas y,can neyther bedemaund potted 32.m fin, , 
is duc inthe meane time *. 44 nded, ney- : Bald.&c Sichard.in, 
Aden ne. } HEL I 
r,ind. L, quibus 


deratio 

n, wher ebv a nl 

oled.i CNArge OT burt "5 
D Linreſpe& of a commodity 3 hen is im- dicbus.$. Termilus 
crationdeth not ſo ity 3 which mo de cond.& 
the diſpoſition 0s TO the eftc& of —_ 4.Rub 4 
duc p at the thi : - ir.& lub,C.Gr: 

, and m hing diſpoſed Theſ Graff, 
de, 2a may bee demanded i th meas 
one ofthem. i ed modus « moder ds. Th Cp Ctoctug = 
that i is thus knowne fi » 1he #*Ybs, proprer quem 

at is to ſay,the MoWnNe FO the other legatur, vel ca 
wen by this Wo gut is commonly "ag 6 di collata in fonk, 
lue rd ( if )or by word - Cuiac. in tix. de his 
ue m whereof 11 | . : CS of hike VA- quz b ” his 

th 1auc giuen Cxam | ub mod.C. 
& MCANCc Or moderation i pies before ®; Ri Bald & Sichard,in 
jon is knowen by this aq ſub.C, 
Supr.cad, par $5. 


Y 3 word 


- 
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word (That, ) as I make <1, B. my Executor, or 
giuc hima hundred pound, that he may erect 
* CANTO a Monument 9. Now in this caſe when any 
W*& 045157 thingis left ynder a moderation, or with the 
Rub, dc loftic. & ſub. exaQtion ofa remuneration, that thing which 
G* is ſo bequeathed, is preſently due and may now 
alſo bee demaunded , ſo that he which maketh 
| demaund doe enter into bond in manner as 
hereafter is deſcribed, to performe that which 
is cxacted by the Teſtator, or elſe to make full 
» L.quibus diebus.g Tſtiturion?. Another caſcis, when f the Teſta- 6: 
Termilus.f.decond. tors. Will is not repugnantrthereunto : for then 
v.09 rr Og this bond[as itis affirmed)hath place cuenin af- 
$quz ſub modo. : Jo | 
q Bar.ind.L. Mutia- firmatine conditions 9. 
nz. de cond. & de= WVhenthef conditjon is vegative, then wee 7 
| 1 are to regard what kinde of negatiue conditi- 
on itis,thatis to fay, whether the ſame conſiſt 
un rot doing,ot not gining or not chancing. | 
If} the condition conſt in ot doing, then it g 
15 material, whetherthe ſame-may be accompli- 
ſhed fo long as he liveth on whom. the ſame is 
impoſcd,yea, or no. 
_ "If the condition conſiſting in not doing 
cannot be performed ſo long as the perſon, on whom ” 
it ws impoſed lineth, then may he obtaine the 
bequeſt, by putting in- bondes to accompliſh 
-  thecondition, orelſe in defe& thereof to make 
: CO fall reſtitution ® : as for fexample, the Teftator 
Caftr Zaf.in-L, deg; Maketh one his Executor or gjueth him a hun- 79 | 
tibi. &. de cond. cauſ. dred pound, if he neuerplay at the Cardes or 
Go. - Dice: This condition we ſee is negative,it con- 
fſteth in notdoing, anditis ſuch a condition 
withall,as can nor be fully performed , fo long: 
oy 


El 
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as he liueth on whom it is impoſed, becauſe 
at any time during his life, hee —— 
the ſame, by playing atthe Cardes or Dice:tor \ Simo de Precis:de 
albeit he did abſtaine this day , yer might hee jaterp-vic vol lib. 5; 
play the next day , or if northe next day, yet OE: 
fome one day or other ſo long as hee had a» 
ny dayesto liue*; and ſo in the meane time, « Simode Preis vbi 
that is to ſay , all his life long hee ſhould Þer-Paulde Caftran | 
not reape any commodity by the Teſtament , © "ae 
ifthe full performance of the condition were 
firſt exated. Wherefore leaſt the Teſtators 
will ſhould be vneffe&uall , and leaſt the Exe- 
cutor or Legatary ſhould reapeno benefic ther- 
by, if the full performance of the condition 
ſhould bee expected , ere the bequeſt jcould 
bee obtained: one HMutine Scenols did deuile 
this remedie , that hee who is made Execu- 
tor, orto whom any Legacy is bequeathed, 
vpon a condition negatiue, which could not 
bee fully performed during his life , ſhould 
enter into bonde to performe the condition, 
(thar is to ſay , never to doe that whichis pro- 
hibited, or elſe ro make a full reſtitution } and 
by that meanes obtaine the Executorthippe, or 
legacy *: which bonde or caution is of Muti- 
the author thereof, called Mutiana cautio *, 
and after a ſort hath the effe& of the full ac- , 4.L.Muciane, cum 
compliſhment ofthe condition Y, Yeain ſome plof. ibid. Simo de 
cafes fthe legacy which is giuenvnder a con- Ip Yee peer 
dition negatiue conſiſting in not doing , may caul.dor.f,n,z., 
be obtained withour any ſuch bond, albeitthe /* Clef ind. L.Muri. 
ſame condition may bee infringedduring the -y Bar. & Caft, in q. 
life ofthe Legatary,namely, inalegacy of liber-/ L-Mutianz. 
£915 ty 
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z Llivertatem.L- tic or free-dome from bondage *,andina Lega- 
Nag PW” cy ad piascanſes *: Thereaſon of the difference 
a Tiraqucl, de privi- js,becault in theſe fauourable legacies the Te- 
leg-piz caulz.c.48. faror is preſumed to haue meant onely of the 
. firſta& when the Legatary had opportunity of 
b Tiraquel.vbi ſupr, doing the thing prohibited: So that if atthat 
| ſeaſon or firſt opportunity , the Legatarie doe 
e GloſſinL.Ticios, NOT infringe the condition by doing contra- 
Fundus.'f. de cond.& ry to the diſpoſition of the Teſtator; it is not 
© 00055000 om hurrfull,though after that firſt opportunity paſt 
the Legatary go againſt the condition ©, vnleſle 
the meaning of the Teſtator doe appearetobe 
contrary,vz. that the condition ſhould be ex- 
tended to euery a& during the life of the Lega» 
d L.v|t.de manumiſl, taric d, 
s oy Tiaquel. bi But þ if the negatiue condition bee ſuch as '14 
| may be performed during his life on whon it is ins- 
nf poſed , this foreſaid bonde or caution hath 
# 107 47 36th no place©,and conſequently the Executorſhip 
pater.$.ſocrus.cod, Or legacy diſpoſed vnder ſuch condition, ſo 
| uy as. the ſame dependeth not fully perfor= 
f L, cumtale. 6.1.8 Med;cannot be obtained*: for example,the Te- 
goind.L.Muriang, ſtator maketh thee his Executor,or giueth thee 
a C.pound, if thou neuerplayat dice or cardes 
with LB. or tf thou-do not at any time gue a- 
way thy Jands to A.B,this condition howſoeuer 
it be negative, & alſoconſiſteth innot giuing,or 
not doing; yet.it may be fully & pertealy com- 
| plereandperformed inthy lifetime: for LB, 
wth whothou art forbidde toplay,orto.whom 
thou art forbidden to giuethy lands, may dic be- 
fore thee, & then thou canſt not play with him. 
nor giue himchy lands when beis deadzand 0 
it 
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| it is evident, that this condition may be fully 

performed, and accompliſhed in thy lifetime : = 

14 tor at negative condition is then ſaid to betully 
accompliſhed, when it is brought to animpol- 
ſibility 83 and. thereforcin this caſe thou canſt g Glof &DD. in d- 
not be admitted executor,nor obtaine the lega- 7-Murianz.thde cod: 

. — . | cmon, 

cy , vntill the condition bee brought into that 

x5 ſtate, thatitcannotbeinfringed®, Great f ods h DD.-iad. L.Muria« 
thereforetherc is, berwixt thoſe negatiue con- 3*.&4.L.cum ale.$. 
ditions which can not be performed in the life I 
time of that perſon on whom they are impos terp.z.dub.r.n2z. = 
ſed, andthoſe negatiueconditions which may 
be performed during his life. For there the exe- 
cutor or legatary mayobtaine the executorſhip 
or legacy by putting in bonds ,, but herehe can 

160t, vnleſle it be # ſuch a caſeas the euentthere- 
of doth bring greefe and ſorrow ' to the party 
on whom the condition is impoſed :for in ſuch 
caſes where the condition can not be infringed 
or become deficient,, without ſorrow orheaui- 
neſle,it is lawful for the executor or legatary to 
enter into bondes for making reſtitution, (if 
the condition be notperformed,). and ſo to bee 
admitted to the executorſhip, and to obtayne 
the legacy in the meane timei. As for example, i 4.L.cumtale.Lipa- 
the teſtator makethhiswitc executrix or giueth, 1-5: _ ff. ds 

> her ahundredpoundif ſhedepartnotfromher © 1s te 

| children : This condition may be extant inthe 

life rime of the mother, for itmay happen the 
children to dic, andthe mother to overliue,and 
thenthe condition. muſt needes beeiextant, for 
aftertheir death (hee can not infringe the: con- 
dition by departing from then that are not: 

NEuct- 
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nevertheleſle, becauſe the death of the child is a 


hard and heauie thing to the mother, therefore 
the law is not fo hard , but that in this caſe the 
condition depending , the mother is to be ad- 
mitted to theexecutorſhip, and may recouer 
the legacie vpon bonds,to mV the con- 
7 PUREE dition, or elſe to makereſtitutionF. 
lefl. in. 4, L. Mari: VVhentthecondition doth conſiſtin zot g/- 
anz, #ing,then as before, we are to enquire whether 
the condition be ſuch as theſame cannor be ac* 
compliſhed during his life , on whomit is im- 
poſed :forif it beſuch a condition, that which 
15 diſpoſed vnder ſuch a condirion may be ob- 
1 4.L.Mutianz.. de tained by entring. bond as before 1: for exam- 
condic.& demon. ye, the Teſtator doth make thee his executor 
ordoth bequeathvnto thee a hundred pound 
m L.4.6.idem Iulia- 1f thou doe not giue away thy lands m,this con« 
nus.f, de condic..in- dition cannot be fully performed, but by th 
(ins death: becauſe fo long as thou liueft thou mai 
giuc away thy lands, and ſo infringe the condi- 
n DD. ind. 5. idem tion ®. VV herefore leſt the Teſtators will ſhould 
lulianus, be deluded, or thy ſelfe defrauded , thou maiſt 
be admitted to the executorſhip , or obraine 


> 


the _—_— in the meane time, ſo that thou be-_ 


come bounden as before, to performe the con- 
, - ., dition, or elſe to make full reſtitution 9. 

oe d.L-Mutjanx,Simo of , 

de Prztis. de interp. When f the condition doth econfiſt in vo? 

vic.vol.lb.s.Interp.2 chancing, then this bond or caution cannot be 


ud 
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dub.1.n.23. admitted, neither canthe thing diſpoſed vnder 


| — ſuch condition be obtained before the condi- 
p d.L.Mucianz.&ibi tion beperformedP : And therefore { for ex- 


Bar. & ali, ample )if the Teſtator make thee his executor, 


or giue thee a hundred pound if thy ſhip do nor 


Terurne 
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returnefrom Spaine, in this caſethe enent of 
the condition is to be expected. And if it fo 

come to paſle thatthy ſhip doth rerurne, then 

is the condition deficient, andfo thou canſt not 

be admitted to the executorſhip, nor obtaine 

the leg:cic by vertue of theſaid diſpoſition 4; 9 Far-& Paul. Caftr, 
Bur if the ſhip cannot returne ( which thing nic.s.6n aurem.C.de 
may happen by ſhip-wracke, or by ſome other cad-col. 
accident) and fo all hope or poſſibility taken a- 

way, then the condition is faid tobeaccompli- 

ſhed or extant,and{othou art to be admitted to 


the executorſhip, or maieſt recouer the legacy, 


as if thediſpoſition had beene fimple*. r 1dE Paul. de Caftr. 
129 Now} that wehave ſcene inwhatcaſes the png dS. 


aforeſaid bonde hath place , andin whatcafe ir 
hathnoplace, it ſhall not be amiſſe in aword 
to ſhew the manner andforme of rhe bond, 
andto:whom it muſt be made, and whether 
fureties berequired. The forme thereof is this 
(N #t to: doe that thing which is comained in the 
condition,or elſe to reſtore the things diſpoſed to- 
gether with all the meane fraites ana profits there- 
o/\.) The bond is to be made by the executor,. \ L-<im filius.s. qui, 
vncothe ſubſtitute *, or him that is appointed ener ry ner we 
executor in place of himthat is bound if the lifum. C. delndig. 
condition benot obſerued 4: and if there be no bye, A 
fuch ſubſtitute, then to the co-executor * ; and x Idcm.Bald.ibid, 
ifthere be no co-executor, then to the ordinary, 
becauſche doth as it were ſucceede where any 
dicth inteſtate Y.Likewiſe the legatarie muſt en- CES 
ter bond to himthar is ſubſtitured vato him: da eſt huiuſmodi cau. 
it there be no ſubſtitute, then to the collega- _— _— 
taric: if there be no ſuch, then'to rhe executor: quo adminiftratio ic. 
| | if concefla, 


! 
{ 


The fourth part. 


« Weld d.Auth cui ifthere beno executor, then to the Ordinary *. 


religum.C.de Indi. 
vid, 

. d. Auth.cui relis 
Gum. 


There need no ſurety neither for any thing im- 
moueable, nor for a thing moucable, vnleſſe 
the party be norfit or ſufficient ®, 


Whether it be ſufficient, that the condition 
was onceaccompliſhed, though the ſame 
doe notcontinue. 


1 Many caſes wherein it t ſufficient that the 
condition w 4 once accompliſhed, though it doe not 
ſo continue : and contrariwiſe many caſes wherein it 
6 not ſufficient , that the condition was once accom- 


 pliſhed nleſſe it doe continue. 


2 The order to be obſeruedin this draerſity of 
caſes: 
Ye If the condition be caſnall, then it is ſufficient 
that the condition was ence accompliſhed. 
4 Diners examples of this concluſion.” 
5. If the condition be arbitrary, then it is not 
ſuf ficient that the condition was once accompliſhca, 
6 Diners examples of this concluſion. 
7 If the condition be mixt, then it ts ſufficient 


that the ſame was once accompliſhed. 


8 Example of this concluſion. 

9 What if the condition endure not by the fault 
of the party, by whom it is to be accompliſhed. 

Io What if the party be already maried, to whom 
any thing is bequeathed conditionally , (lt he ſhall 
marie.) 

11 What if the executor or legatary were once 
willing and afterwards unwilling 5 whether ſhall 
the condition be repmied for accompl:ſhed? 

I2 Is 
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12 Inthulſt 0. either hath diners author's. 
13 The opinion of the author of this booke. 

I4 An anſwere to an objection. 

15 Divers limitations of the former concluſion, 


whereunto th: author of this booke did ſubſcribe. 
0h. XK. 


Any þ caſes there be wherein it 
is ſufficicnr for the performance 
of the condition, that the ſame 
SEFVVAY 1 . : 
2 BJE=£ was once accompliſhed, albeit 
the ſame doe nor ſtill endure in 
the-ſame eſtate ? : other caſes there be, wherein 
it is notſufficient once to haue performedthe 
condition , valcſlethere bee a continuance of 
the performance Þ. EL 
Bur becauſc it would grow to an infinite 
watter, to recite every particular caſe ©, it is 
meete to ſet downe ſome generall conclull- 
ons or diltin&tions,whereunto and whereby ail 
thoſe particular caſes may be 1educed and de- 
cided, 

2 Fuſt + of alltherefore we are to enquire the 
nature ofthe condition, whether it be caſuall,ar- 
bitrary, ormixtd, 

3 If+ the condition be meere caſual, that is to 
fay, ſuch a condition whereof the event 1s to 
vs vn. ertaine ©, then it is ſufhcient that rheſame 
was once accompliſhed,though it coe not con- 

4 tinue ſtil in the ſame ſtatef : asf for example,the 
Teſtator maketh thee his executor , or giueth 
thee a hundred pound, if A. B. fhallbe _—_— 

© 


a laſinL. fi quis hz- 
redem. C, de Inſtir. & 
ſub.vbirragita ct re- 
gula non paucis am- 
pliationibus & hmita- 
tionibus illuſtrata. 
b Iaf.in L.in fubſtuu- 
rione. ff, de vulg. & 
pupil ſub.vbi regulam 
rradidit ſex fallent)s 
exornatam. 

c Quainre nimium 
deſudaſle videtur af, 
vt refert Ber, Diaz. 
Tradt.reg, &fal.verb, 
conditio,reg, 110, 

d De quibs ſupr.ead, 
parrt.S.5.&Bar.inL, 
r. de Inſtir, & ſub. C, 
Minſing. & Vigl. in g, 
pen. Inſtit, de hzred, 
ioſtic, 

e Supr.ead. parrt.$.5, 
n. 14- Spiegel. Lexic, 
verb, tortuitum, 

f L. 6 quis hzredens,. 
C.dc Inflir, & lu bs 


The fourth part: 
u dL,fiquis berel, COmpliſhed , though ir doe not ſo continue u: 


dem. Adie Gabrie- for f example, the Teſtator maketh his dangh- 8 - 


id. 4. nclul, 
Li. 4£9m cones ter exccutrix,oor giuerh her an hundred pouad 


concl.8. if ſhe-mary : ſhe marieth : afterwards her huſ- 
band dieth, or they are diuorced by occaſion of 
his fault : Inthis caſe ſhe is to be admitted to 
the executorſhip,or may obtaine the legacie,as 
if che mariage had not beene diſſolued,by death 
\ DD. in 4.L.. i quis or diuorce*. Bur if ther fault were the occaſion 9 
hxredem. of the diuorce, it is more doubtfull whether 
the condition ſhall bee accounted for com- 
JoÞ.in 4. L. qui plete to her bench? : In which caſe neuerthe- 
| hered.quorum Bald. leffe, their opiaion ſeemeth the truer and ſoun- 
Sal.S —_—_ "4 der , who hold that the law doth exact no more 
ne ſunt, v - , ) =—_ 
tio non fircomplera; AC her hands by reaſon of this former condition, 
ſed Ang al. Dec. & but that (he marie,not that ſhe ſhould comit no 
modernifere omnes . WES —_ : 
marindefendune, $2uIt Whereby the mariage muſt be diſlotued = : 
z. Hoe tatius efle re- and therefore hauing performed the condition 
fert.lalon,verius efle by mariage, the diuorce doth not repell her,the 
refett Dec, ind. L.fi 
quis hzred&.quia vis FAtDCT becauſe ſhe did not offend of purpoſe, 
Lexillaloquacur in- to infringethe condition ®, Indeed if ſhe did 
a5 Lf quis MAriconcly to obraine the executorſhip or le- 
hzrcdem, cuius opi- ZACIC, NOT with purpoſe to continue a dueti- 
wy facilius _ full wife , and afrerwards commit adulteric, 
eDcrt uUandoqui- , ka . 
70k = —_ + oo whereby ſheis ſeparated; the condition is not 
crimine ſolumipſum ſatisfied by that mariage, and conſequently, 


matrimon1) alias de- : 
+ 40065 Ag apa (he can neither be executrix nor obtaine the le- 


&i vinculumnondiſ- gacieÞ. Burt how may it be knowne, whether 
. ſoluarur, ledſepara- (he did marie with purpoſe onely to obtaine 
tio tantum fit 4 men- flea 

2 <a wg the benefit of che diſpoſition , or with pur- 
b Dec.Sichard, &a- poſe to continue a dutifull vwife ? The ſhort- 


+ —___ quis hx- nefle of time betwixt the marriage and the 


committing of the fault doth declare : for if 


ſhe 


IO 


s 


II 


_ admitred executor, and may recouer the lega- 
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ſhe marie' on the one day,'and commit the 

crime on the next, this is a teſtimony that ſhe 

had not a meaning to endure the yoke of mar-  _. We 

; . c Sichard, vbi ſupr 

riage © : furthermore if the mariage were not gr yonuis fn. 

lawfull fromthe beginning,eyther by reaſon of depriuileg.cred, 

the minoritic of the perſon, or by reaſon, of 

conlanguinirtie or affinitie, the condition is not: 

m—_— accompliſhed 9. d L.pen.quandodi- 
What} if the partie whom the Teſtator ma- br re b--9 

keth exccutor,or doth bequeath any legacy vn- mer, #. Mantic. ts 

to conditionally ( if ſhe ſhall marie ) be alrea- ©nieR-virvol.lib.ry 

die maried at the time of thewill making, whe © 

ther by this mariage is the condition ſaid to be 

complete? If the Teſtator were ignorant of the 

mariage, the condition is ſaid to be accompli- 

ſhed, otherwiſe not ; © as hereafter is moreful- e L6 irafcriprum.s, 

ly declared. i pater. ff. deleg. 3. 
What | ſhall we ſay to this queſtion? the Te- elnrak ks ret 18; 

ſtator maketh A. B. his executor, or giueth him o. 26, s 

a hundred pound if he marie his daughter..4. B, 

offereth to maric her , ſherefuſeth : afterwards 

ſhe being willing, conſenteth, and then he re- 

fuſcth : whether in this caſe ought 3. to be 


Cie, as if he had maried her, yea orno*? In ; 

? i} x 1 Dehac q.ride Me- 
deed if ſhe had neuer beene willing or conſen- nech, de profump, 
ting to be maricd, it were a cleare caſe, that ſee- lib. 4. przſump. 18. 
ing ſtood not by him , wherefore the condi- F795 
tion was not accompliſhed,butby her,then the Ci 
conditien ſhould haue beene reputed in law | 
to haue beene accompliſhed*, as hath bcene f e.cluiatlh. 
heretofore declared 8. Bur the caſe being - impurari:dereg,iur.6 
ccred, and ſhe which was vnwilling before, 5 *P"-©25 pare. $.8, 
$ Z being. 


= The fourth part. h 
being now  lengrh become willing and con- 
i weerDD.inL.r, Enting,thequeſtion is more doubrfull b; wher- 
de Inſtirv8: ſub, C,& it very F many doe holde the affirmatiue, e- 12 
per Mantic. de con* ſtceming thatthe condition being once accom- 
"3.63% © © pliſhedbyherrefuflllircis ſufficient, thoughie 
* #: DR - = - endure,andthatinghis caſe , = arcto | 
i Bald. x. S- reſp c beginning and not the ſucceſle i. O- 
_— thers doe halt, the pennant, ſuppoſing that 
in Apoſtil, ad Dec. in. the condition ought not to bee accounted for 
ara __ accompliſhed, vnleſſe he thatis to reapethebe- 
nefite by che performance thereof, do continae 
and perfeuer in readineſfe and willingneſſe to 
erforme the ſame, and tharthe laſt delay is cuer 
k Pew.Cyn, Fulgoſ: refull &, | 
&alijin Ls. Eyther opinion hath many Authors of great 
authority : and albeit it may ſceme,.that chis 
condition being a mixt condition , not-confi- 
ſtingin his own power alone-on whomitis im- 
poſed, butin'hers alfo., that therefore being. 
onceaccompliſhedit is fufficient,thongh it doe 
not ſo continue : asinthe former examples of 
being Protor, DoQor, wife, or widow, where 
the  rengn ng forfully-performed , 
howtfocuer afterwards theProdtor be depoſed, 
the Do@ordepraded,rhewifediyorced, orthe 
Yernotwithftanding for minef ownepart, 13: 
Edoe-rather,cleang to:chem' which doe holde 
x Non: ramen ind- the negatiue opiniion?, and forhar howſoeucr 
ploSinfn,.  inthiscafe_£.3:ete at the fiſt willing and 
| | ready to-haueaccompliſhedrhe condition, and 
thacit didnotthen ſtand by him , whereforerhe 
fame was'nor performed ; yet afterwardes ſhe. 


 CONr 


15 
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conſentiog and bediflenting, it is in effet , as m Iaſ.Dec, Sichar 8 
if LO vnwilling at the beginning, =O 
andconſcquently ,that he is not to be admit» n 1d quodclars mihi 
tedexecutor,nor to recouerhis hundred poynd ©2nftare viderur ex 


verbis teſtatorisdicE- 


by vertue ofthis diſpofition, tis ( 6 duxeric filiam 


14' Toftthe former obietion, that is ſufficient mcam,) nec obijcias 


# © s ® , Nt if 
thara mixe condition be once accompliſhed, EuUnune ar Si 


hit doenotſo endure: as appeareth by adbuc wgeas condi 

, tonem tunc primum ' 

thoſe late recited examples. | Ic may bee _ nk em wr 

anſwered , that there the condition was once 

actually complete,which was all that the Teſta» fictr; Reſpondeo u- 

2 : . ludpl habere ſubri- 

tor ſeemed to require ® in thoſecalſes ; but here j;,,?. nd —_—_ 

the condition was neuer in acte, ando the per- tisquippequins cre- 

formance thercofcame ſhort of the Teſtators 45" 1 vary} ws rel 

delire®. Vherefore asT faid before, I doera- nica auptiarum obla- 

ther ſubſcribe to their opinion , who doc holde tione,nulicre poſtes 

that in this.caſe the condition isno more repu- COS am ; 

ted for complete in law , then itis in fat, and jskgawwiure poſci 
conſequently that he Can reape nobenefir tEex- 208 poſlir, 

| It to have þ . © Faceor tamen con- 

by , by whom it ought 60 cene perfor rariam opinione dici 


_ per cum noa 


med 9. Drs commune, ule H. 
And this opinion I ſuppoſe to bee more a- Fardo in d.L.r, 


greeable to the meaning of the Teſtator,and auenca iuris fubrili- 


therefore to bee preferred ?, certaine caſes cx- rate, ena as mt 
cepted. +One caſe is where the executor or le- *<® magis ferendam 
P | efle n5 prorſus nego., 
gatary vpon therefuſall of her offer » doth ma- ſed inſpeQa teſtatoris 
rieanother woman, for then it is too late to re- Y9luntare,non ira, 


= f q Mens aut& teſtato- 
pent,lceingfrom that time hee hath iuſt cauſe A ks diligentifſ 


ro refuſe her offer after he hath married an o- mt inucttiganda, & 


ther woman 4. Another caſe is, when the Te- ae regime co- 


ſtatorremittetha debt which is due vnto him : in Rub.detefta Cc. 


| . " B, q Socin,inL.in teft6 
as for example,the Teſtator remitteth to:_7, B bby energy 


, mon.Mantic,de conicR.vic.yol.lib.1r;cic.18.n.38, Menoch-d.preſump.183;n.29,lib.q, 


Ss a 


\ 
\ 
\ 


OO "The fourth part. 
a hundred pound which hee oweth him, if ke 
marry his daughter : A B.is willing and offereth 

| to marry herzſhe refuſeth, afterwards ſhe is wit- 
ling: this new willingneſfe doth nothinder the 
Legatary,being beforedelivered, andthe ation 
« Mantic,ybi,fapr. extinguiſhed by her refuſal *, Anothercaſcis * 
like vnto this, when afterthe refufal made by the: 
woman,and before her repentance, hee whoſe 
offer 'was before refuſed, is admitted to the 
_ 'Executorſhippe, anddoth obraine his legacie, 
and is poſleſſed thereof : for notwithſtanding 

her repentance and new willingneſle , hee ma' 
f Manic. vbi ſupra Tetaine that whereof hee was poſleſledf, Ani 
poſt Socin. in&. Tui 'othercalc ſcemeth to bee this, namely, when 
mon Menochy. ſome fpeciall thing is bequeathed : As for ex- 
bi ſupr.1. 30. ample, the Teſtator dorh bequeath vnto thee 
_......_ his white Horſe, ora hundred pound lying in 
r Socin,ybi ſupr.uc pj, Cheſte, if thou marry his dauphcer'z for 

pertinent que luperr , | 5 0 | 

diRaſunr ead-parr.$, Rraight way by her refufall thou haſt gotten a 
4.in fin.Brook.Abrid. cerraineright inche thing bequeathed ©. Ifthere 
074? * Alexin beany other caſes wherein theaffirmatiue hath 
£.r.de Inftir. &ſub.C place; they aremore ſtrange, nor eaſilyliketo 


nu Vide Menoch. de $r s 24] 
bb.4.prefump.183. PAPPENts and therefore nor ſo neceſfary to bee 
' knowen %, 


Of diners conditions which may 'ſeeme 
doubrful:wherherthey be lawfull or vnlawfull, 
© andfirſt of thoſe condirions., whereby rhe. 
liberty of making Teſtaments is. 
hindred,how far the ſame are 

lawfull or yalawfull.. 


xCertaine conditions whereof it may be doubted. 
Jome,, 


Ofthe formes of Teftaments, 16t 
Ff ſome,whether they be lawfall or unlawful... 
.. 2 Ceptrous conditions deſtroy the Teſtament. 
3 Captious conditions , wherefore they be fo ter- 
meds * 
4 Teftaments are tobe made with all freedome, 
zot only without feare of loſ[e,but alſo without hope 

walns,. 9 | 

5 This propoſition,that captious diſpoſitions are 

pode dtuerſly extended. ; 

6 The ſame propoſition dinerſly limited, 
. . 7 « Anather kindof condition againſt the liber- 


29 of making «a Teſtament. Fees 
8 The Teflament improperly tearmed captions, 
which is referred te the willof another. * 


9 The Teſtators will may not depend of another 
mums will,and what us the reaſon thereof. 
Io What if he to whoſe will the Teſtator did re+ 
ferre his owne will;ſhould make a will in the name of 
the Teſftator, . 
11 4s another mans ſoule is not my ſaule, ſo his 
w:ll and Teflament 1s not my will and Teſtament. 
12 Jtis lawful for the Teitator to referre his 
will to the will of another being ioyned with a fact. 
T3: Sow it when the Teitator dooth referre his 
will tothe limited will of another. 
- 14 WhenwtheTeſtator fardto referre his owne 
will to anothers abſolute willana when to his limited 
will, | 
15 Thedecarationof the Teftators will may be 
referred to another. | 
16 What if relation be made to the willof the 
Execator or Legatary. _ | | 
' 17 Jn fawont of liberty the diſpoſition may be 
v2 TY Z 3 =C 


_ 


; — 


referred to worhers will. + 
2 \ Vl pq; + was + qararrngt is wade ad pias 
19 He that doth commit all his goods to the diſe 3 
Poſition of another doth not die inteftates. £- 


| g Xþ. 


© Ry Or as much as there be diuers con- , 

| BEES ditions , Which bee neyther imply 
I Wag lawfull, orfimply vnlawiull , butin 
* "diuers refpeRslawfull and vnlawtul}, 
efpecially thoſe conditions whereby the li- 
a Dequa conditiene- bertY of making a Teſtament ©, or the liberticof 


—_ ſubijcirur hoe ==, d,or the libe of alienating the thin 
b Dequainf.$ prox. diſpoſed<,may ſeemeto kintredorceliraines 


e nes $a int. ade Tehought it conenſent in this place-roſhew 
"TT howfarre,and in what caſes theſe conditions be 
_ or vnlawfull , - and whac .effe& they 
due. . | 

'Andfirft of all f concerning thoſe. conditi , | 
ons,which doc impugne and hinder that hþer. | 
tie, which ought ro»bee had-in making of Te- | 
ſtaiments , and} whereby the diſpoſicion. of the 
Teſtator is ſaid tobecaptious ,-or-to.depend of 
the will of ſome other perſon : ſuch conditi- 
onsare vnlawfull , and doe deſtroy the force 
4 L.Cepratorias. de Of the diſpofirion 4 zandf therefore ifrhe Teſta- 4? 
hered. inftiruend. L. gor-make theehis Execurorvpon condition, if | 

Frame: 35hs7rhom leq im chy Exeranorgor iuethee 
mil.ceſts.C.Couar.in a hundred pound by his Teſtament. conditio- 
c.ciim tibi de refta. 1.211 if thouſhale giue hima hundred pound in 
a * thy -ſtamene: thiskinde of diſpoſition is faid 
ww IE ar 


— 


— 


S_ 
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£0 be captious©., becauſe beroby the Teſkator « 1ttaeni 
goth about enherhtnppethes to make propr dich capen 


thy Executor , ortogiuc him a hundred ko gb rh ty 


pronen caſe thou diefirſtf,and co hinderthat Couar.inc cm, ribi. 
# erty which thou ſhouldeſt cnioy in making de teſta.ext; Sichard. 


in L, captatorias, de 


ofthy Teſtament,For when thou haſt made him mil reac. C. 


thy Executor and dicſt, then hath he that which f, Alciar. Perergon.,. 


he looked for,he is now thy Exccutor, and thou I eee 


[ons CONLTary Fe art puſaceg of Ga: which 5 Vide Minfing.lib. 
thoy perhappes diddelt looks tor z, for becing 1G 
ay peering ay an i pa} hc.Gemmg.de ſhout. 
4 fore t as in mariages xcought tobefice, | Sichard.in L.capra- 
not onely fromfcare of ſuffering lofle, bu alſo oro eee. 
from fearcofnac obtaining gaine k. So in Te- | L.ills.L.capeatori- 


ſtawents , the ſame ought-to be made with all <*h=res. inflivus; 

freedome, not onely without feare of puniſh- OO 

mentorloſle, but ao without hope of gaine | E- capratorias, de 

or reward, | - Vaſa. de ſuecel. 

5 And in this conſideration , theſe captious crea,lib,2.$.17,n,28, 
a Vaſq.ibigem. 


willes , whereby many vader pretence of ma- | OTE . 
ingotherstheir Executors,or gratifying them capratoriam difpoi- 
with legacies, doe ſubtilly procure rhem- 20cm valere quoad 
ſelues to be madeExecutors,or otherwiſe ro he © Yn couams (rein 
benefited by the diſpoſitions of others, arc {o cxtr.)Id yerumeft in 
odious,that they arevtterly voide &, albcir they ©29,9195 dipolitio- 
be military Teſtaments ! , or of the father a= qyu do teinee ina 
monegſt his children®,or of a firaunger ® , or leno arbirrio,, prour 


| | &.c.ci ribi 
Teſtament pies cau/er*;qr Teltawents made maeiy's. x tay 


in time ofwarres ? , or Teftaments magein the lubjjcicur,non aurem 


time ofpeſtilence 9 . © |... quando diſpofitio fir 
me of peſtilence3,oc Teltamens aade in the Zope entnorite 
Pr n OLA 1yrant®, Or in place whercin 15 is. Sarmicntus.hb.2, 


» 2 " JEW, l _—— = c>,o «C,4. n.8.c,6, 
#.33 Sichafd.ind L.captarorias. p* Vaſq: ef crea | = 
os ro —_ aptatotias. p ali de ice. cred ib.2.5,47.n.8, q Val. 
"& 4 want 
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> 1" The fourth part.” 


f vides | Warit'of witnelſes'f, or before the Princes, or 
t Ibidems whether ir'be Teſtament or codicill/»; for in 
u Ibidem. all thefe caſes and diuers/ others ſuch- captious 


x lbidem,, © ,. Wils bevoid*. HE! 
ob nit $uk '. Notwithſtanding } if the condition benot re- 6 
ferredtorhe time to come; butto the time paſt, 
or preſent, the condition is not vnlawfull nor 
the diſpoſition void : andtherefore if the Te- 
ſtaror make thee executorof his Teſtament, if 
thou haſt named him executor in thy Teſta- 
ment, orgiueththeean hundred pound in his 
will, if _ wards bim $ handed ound 
Ak in thy will; this condition” is not lawfall7; for 
Lab = rg ec ed petfoit may wake either other executors, 
Ron. C. Gr othermiſe benefit one another by their Te- 
ftamenrs, ſo itbe done inregard of good will, 
andaffeion, andnotin hope of gaine or re- 
' & Alcitt. Perergon. Muneration 2, | SY 
' Tib.z. c.21. Couar. in* © Befides this: former kinde of diipofition, 
nnd YA which by reaſon of the cunning condition ap- 
£ Couar.in.d. c.clm peareth to be made in w_ of gaine, and is 
tibi.de refta.ext. therefore properly termed: captions 7 there't 7 
> onde reftxexe, Þe other like ciſpofirions'which be repugnant 
Legiſtz.ind.L.capta- to the liberty of making of Teſtarents, which 
vg > plying alſo are ſaid to be captions : that istoſay,when 
torias.& ind. c. cum the Teſtators will doth depend of the will of 
tibj. Graff. Thelaur. an gocher a :as for example,the Teſtator makerh 
rg 7 gn wi thee his"executor;; or giveth thee a hundred 
. £, 33. Cour. in d.c pound if LB. willk-or thus. The Teſtator ma- 
RT keth thar perſonthis executor, or giveth him a 
ks. 49 5 2urem ya- hundred pound whom thou wilt appoint Þ: In 
lear huiuſmodi = borh theſe caſes the diſpoſition is ſaid to bee g 
ponr®,Mazre E's captious ©, though noto fitly as ys * = d, 
; CUCT=® 
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Neuertheleſſe the condition is vnlawfull, be- 

cauſciris againſt the liberty of making Teſta- 

9 ments, wherin fthe Teſtarors wil ought not to | 
dependonthe wil of another ©:Forthe ancient e L.illainfticutto. F, 
lawmakers confidering;thatif it ſhould belaws 4bytcd.iafticuend, 
full for Teſtatorsto referre their willes to.the 

willes of others, and to depend vpon them, 

then heon whomthe Teſtator did depend, ey- 

thernotdoing anything at all, or elſe doing 0+ 

therwiſe -then the Teſtator would , by that | 
meanes the Teſtator ſhould remaine deceiued, ,, 
andtheyro whom the Teſtator did wiſh well, ratorias.C,de —_ 
ſhould be diſappointed*. For the auoiding of $00.04. 
whichinconuenjences they did ordaine, that Fcuygonrss Rape: 
-euery Teſtament ſhould. perſonally 'depend of reſta.coniug.lt.c.27. 
the Teſtators owne will. and not of the will of - rr bore Ga ky 
another,by whomrthe Teſtator might bedecei- qc her. inſti. Paif 
10 eds. Andfchenceit is thata Teſtament is de. <on{38.11.3.n.60.73, 
fined tobe aſfenrenceot our will,not of another TRY GR. 


mans will ®, Therefore whenthou art made ex- capraroriz. de leg,r. 
ecutor;or ſome legacieis bequeathed vnto thee *:% <ftcommunis 0- 

x . . : .  pinio,quametiamde- 
( if 4. B. Will } asis ſet downcin the former in- fendit Couar, ind. c. 


ſtance , although 4. 3. ſhould will that thou cum tibi.de eeſta exr. 


ſhouldeſt beexecuror, or haue the legacie: not- 1 Bar.inL, quidam. 

». 3 . dereb.dub, ff; n. 7.8. 
withſtanding thou couldeſt neither be execu- Bald.in.L.execuuore.. 
tori, nor obraine the legacies, And euen ſo 5-05 ©xt%. rei ud, 
wherethe Teſtator makeththar perſon his exc> ;..-. Graff © laſti. 


cutor, or giuethhim-an hundred pound, whom rutio.9.18.n,g, = 
-thou wilt appoint( as in the ſecond{ inſtance) 7" D_ & Loan - 
thoughthouſhouldeſt appoint one,yet this ap- mil.ceſt.Valg. de ſuc- 


It -poinemenc ſhould notbenefir him! . fort 425 thy ceſ, creat. lib.2.$.17.. 


7 n8:, Peckius, T 
foule isnot the ſoule of the Teſtator,no-more is 4; ica, pox 


; thy withiswil,or thy TeſtamEchis Teſtament: n4.Paridecail. yt, 


- 
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The fourth part. 
neither is it inthe power of the Teſtatorto rd« 
| ferretheſubſtance of his will to the will of an 
| n d.Liillainfticurio. other ® , being ſuch aquality as cleauethto his 
Ede berecintit.Ba's oOWne perſon , and cantotbe committed to an 
dub.£Peckius.Trat, Other ®, except incerraine caſes, 127 ty 
_ derefta.coniug. livz., The firſt is, when f the Teſtator doth netre- 12 
-q 2 = = lib. 2. ferre his di tothe ſole only will of an 
ſcle&.incerp.c.6. .z, other perſan, as in the former example, viz. 
if A.B. will ; but cotheconcreate will , or will 
p L.nonnuaquam. ff joyned withfa@? : as for example,the Teſtator 
 decond. & demon. rnaketh thee his executor, or giuerh thee an 
hundred pound, if his ſonne ſhall goe to the 
O—_—_ this is alawfull condition, —_— 
ore the condition being complete, thouartto 
© beadmittedexecutor, or maicſt obtainethe le- 
4L nohnunquam, Eacy 4 : And yerthereſcemerth bur a little dif- 
——_ = :.ic- ferencebetwixttheſe conditions (if 4.3. will) 
ure (e3-* or (if A,B. ſhall goetothe Church) for chat ic 
ME Fs 09097 
or not. many things doe grea 
ing exprefied , which not me doe no 
x 4L,nonnunquam. barme *. 
; An other caſe is this, when+the Teſtator 13 
doth nor referre his will to the meere abſolute 
rSichardind Licap. Will of another (as if LL B. will) butto hisli- 
ratorias.C.demil.ceft. mited willſ, As for cxample,the Teſtator doth 
© Sichard, vb! fupr. Ioaketheeexecuror, or giueththee a hundred 
&, inflicaion fhud pound(if A.Bſba/ efteerse it comnenient In which 
non procedirfine dif- caſe _ if 4. B. ſhall efteeme it meete or conueni- 
Cs ek entthat thoube executor, or havethelega 
ſcleR. interp. c.6.n.4. of an hundredpound, then thouartrobeea 
0 Po ron delepr1- mitted to the one *, ormayeſtobraynetheo- 
miſadeley.;z& ther". The f Teſtatoris faid toreterre _ 14 
poſition, 


- * © x 
- - - 
+ _ = ” 
A C CT 


16recouer the legacy 


7 
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polition , to the mere abſolute will of another, 
when he committerh the fame to his will, ©o 


his luſt,ro his appetite * : 40bu lemited will, when x Menoch. de Arb. 
he referreth the ſame to his diſcretion, iudge- dſeacenubb.r,q.7. 


ment, Wildome, good pleaſure, diſpoſition, 


andeonſcience?. 


25 Thirdly, when/+ the ſubſtance ofthe Teſta 


tors Will is not referred, but only a declaration 
or election * : as for example, the Teſtaror ma- 
keth one of his ſeruants his executor, or giueth 
bim an hundred pound , whom thou ſhalt 
chooſe. In this caſc he whom thou ſhalt chooſe 
of the Teſtators ſcruants ſhall bee executor, or 
«. Another} caſeijs, when 
the diſpoſition is referred tothe will of the ex- 
ecutor touching the executorſhip, or of the le- 
gatary , touching the legacy : as for example, 
the Teſtator makethchee his executor , if thou 
wilt,or doth giue thee ahundredpound,ifthou 
wilrz fox this condition isnot only permitted, 
bur is neceſlarily requiredÞ. 

Another caſctis in fauour of liberty or free- 


laf, ins L, $ fic. de 
| Sort Menoch, d, 
lib, z. 9.8, : 


z L. verums $. cum: 
quidi. ff, dereb.dub.. 
Bar.in L. quidi. cod, 
tix n.8, Peck. dereſta, 
coniug, lib. 1.c,27. 


a L. fideicommiſſ.de 
fideicom.lib, in fia. ff, 
Parif. conf, 38. lib. 3. 
Grafl.$.Inſtitur.q.18, 
n. 6. vbi ait hanc opi- 
nionem elſe com, 


b Supr.cad.part.$.6, 


dome from bondage,and therefore ifthe Teſta. 


tor doe manumit his. villaine,, it his exccutor 
will, it is as effeQuall, as if hee had referred the 
ſame tethe diſcretion, or wiſdome, or conſci- 
ence of his executor <. | 


13 Andfurther, | whemthediſpoſirion is made 


ad pias canſz5,then it is alſo lawtiull for the Tefta- 
ror to. commir the very ſubſtance of his will, to 
the free and abſolute will of another 4: and 
therefore ifthe Teſtator makethe poore of the 
Pariſh his executor, or giue them an hundred 
pound, 


ce L, fideic6miſſa, de 
fideicommiſf. lib, i, 
Sichard, in L, capta- 
torias.C.demil.teſts, 
d Paul. de Caſtr. & 
Alex. ind.L.captato. 
rias.Abb.conſ.; 2, lib. 
2, Boic, & Couar. in 
d.c.cum tibi, Bald. in 
c, in cauſis de cle, 
extr, quorum opinie 
eſt com, Grafl, $. In» 
ſtirutio. q.18, 


| The fourth part. - 
e Echoc proceditiu- pound, if LB: will;this is a good diſpoſition *. 
re Can.nonſoli quo=  Rjnafly + if the Teſtator commit the diſpoſi- r9 
web + Anarkogmy tion of all his goods to another, this is lawfull, 

ouar.in d.c;evm ti- and he. to whom the diſpoſition is committed, 
; hey be wy 22 is vnderſtood to be made executor, to diſtribute 
er tbscom. All the ſaid goods in pies 2ſwsf :ſoit is, if the Te- 
c6clu. Tir. piacavia. aror commit hisfoule andall his goods to the 
oemnrs he pe. eorr hands of another, as hath beene heretofore de- 


nE ornat varijs awpl.. cared 5. 
& limirac, hd, Te ; ; 
E c.cum tibi,de reſta.evtr.& ibi Couar.n,ro.Grafl.d.g.laſtitutio.q.18;Peckius.de refta, 


coniug.lib.r.c.37.quorl reſlamonis hzc opinio eſt communis. g Supr.cad.part.$.4. 


Of thoſe conditions whereby the liberty of 
_ -marriage isreſtrained , viz. how farrethe 
{ame be lawfull or volawtull, 


1 Of conditions againſt the liberty of marriage 
ſome are lawful, FS. unlawful. wm 
2 Conditions againſt the liberty of marriage,are 
allunlawfull, except in certaine caſes. 
3 The reaſons wherefore the conditions againſt 
the liberty of marriage, are unlawfull, 
4 The prohibition of the firſt marriage more 0- 
dious then of the ſcrond. 
s Thecondition of marrying with the arbitre- 
ment, will, or conſent of another is unlawful. 
. 6 Thereaſon wherefore the former condition is 
vnlawfull. | | 
7 Th: condition prohibiting marriage for 4 
ſhort time is not unlawful, 
$-The condition prohibiting marriage witly 
feme perſons, 15 not unlawful, © 
f | PLES 9s heather 


Ofthe forrnes of Teſtaments, 165 
9 Whether the condition prohibiting marriage 
haue reſpett only to the firſt marriage. 
Io 47 occaſion of deubt,whether the former COM 
eluſion betrues 
. 11- An anſwertothe ſame doubt, difingurſhing 
whethey the conditions be affirmatine,.or megatine. 
12 Theconditios prohibiting mariage in ſome 
place, is not unlawful. 
13 The condition hauing relation to the mar- 
riage of a third perſon, is yolt lawful, ſaning where 
that third perſon is of kinne. N8 
14 The condition prohibiting marriage , is not 
reiefted where pia caula s ſubſtituted, : 
15 Affirmatine conditions about marriage, are 
not reiected but in ſome caſes. = | 
16 Some affirmatiue conditions of marrying, 
harder then the negatiue of not marrying. 
' 17 The conditionof marrying withthe advice 
or counſell of enother, is not unlawful. 
18 The condition of marrying with the conſent 
of an other, is to be obſerued in part. 
19 Difference betwixt theſe phraſes, Ifhedoe 
not marry; 4nd, ſo long as he doth nor marry. 
20 The condition of not marrying doth not Ga 
der reſtitution ſimply impoſed, 


þ. xj. 


3 Lbeit} al thoſe conditions where. 
8 by thc liberty of marrying is who- 


EF?” conditions be ſuch whereby mar- 
riage. 


ly taken away , are generally diſli. a L.quoties.de c64; 


ad =: "1h | & & demon. L.ſeruo g;. 
ked ®: neverthelefſe, where the 6 reſtator, Ad, Tre 


The fourth part. 


b L. camira. L. hoc Tiage is not altogether prohibited , but in part 


modo, L.ſed fi.g.cum 
vir.de cod, & demon, 
ﬀ & infr, hoc 5. * 

e Eid.rcg.raditVi- 
geli* in ſua methodo 
exaQiflima iuris ciui- 
lis: part.4. kb.14. c.3. 
cum decem exceptio- 
nib®.Erlicertidem Vi- 
geli* poſtea exiſtimer 
cotrarium iure nouo 
conſtirui,& ira ſuper- 
uacaneas effc i11!® re- 
gule exceptiones,pa- 
.ce tame ranti viri,ni- 
Hil noui ſtacuirur in 
primis nuprtijs,in qui- 
= vel badie CT 
tiquii obrtiner,vt vere 
atteſtacur Mantica de 
coniea.,vic.vol.lib.11. 
cie.19.in prin.Cui c6. 
cinit Grafl. Theſaur, 
com. op. aſſerens c5- 
ditione,qua in torum 
prokibetur matrimo- 
nium, 1n yirginetur- 
pem, contra bonos 
mores,atque adeo de 
wre impoſſibile eſe, 
denique c6muni Do- 
QRorum calculo reie- 
Ram. F. legatii. q.50. 
4 L. quorics.L.ſed fi, 
S. fin, L.cum tale. $. 
Mcuiz.de c6d, & de- 
mon.ﬀf, L, 2. C.de in- 
diR. vid. 
e Mantic, de c6icR. 
vir. vol. lib.r1. cit. 19. 
i prin. 

f L. quories. L.hoc 
modo, L. cum ita le- 

atum. de cond. & 
men, i, 


reſtrained, as in reſpeR oftime, place,orperſon, 
they arenot to be vtterly reieRted®, 

Wherefore, that wee may the better know 
whentheſe kinde of conditions be admitted or 
not, I thoughtirtbeſt, and the moſt caſie way 
to ſer downearule, withampliations and limi- 
rations of the ſame, according to the diuerſity 
ofcaſes, incident tothatpurpoſe. 


The þ rule ſhall bce this, that «/cond/trons 2 


avainſ} the liberty of marriage are unlawfull © ; 
od tae iu the Feltator rich ap- 
point his executor, or make any bequeſt vpon 
ſuch condition, that then the condition is 
voide, as if it were not written; and that hee 
who is made executor ,. or to whom any lega- 
Cy is giuen vponſuch condition , may bee ad- 
mitted to the executorſhip , or may obtayne 


the legacy , as if the diſpoſition had beene ſ1m- 
led 


. > 
Theft reaſon which the Lawyers do yeeld, (I 3 


meaae) of thevnlawfulnefle of this condition, 
is , becauſe it is contrary to the procreation of 
children , and repugnant to thelaw of nature, 
and hurrfull to the common wealth © : where- 
vnto it may bee added, that howſocuer Virgi- 
niry is commended, yer Marriage is not there- 
by condemned, and therefore (as I ſaid before) 
if the Teſtator make one his executor, or giue 
him an hundred pound, if hee doe not marry, 
this condition is vnlawfull,and as tfit were nat 


written? : which f thing is ratherrrue, itthe 4 


executor or legatary were neuer marryed'be- 
| fore, 


a...” _ OY 


oa bo _ 
: —_— 
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fore, for the prohibicionof the firſt marriage is g Iſtiuſmodi 6quide 
much more odious in law then thefeconds ; Concino. 3 permate- 
for albeit T4 bee commonly. and erucly laid, xerit, in ijs non reij- 


that the common wealth hath an interelt chat <iwur > in alijs ſecus, 


Auth.cui GA 
Teſtaments ſhould bee executed Þ, yer the — 


common wealrh hath a greater intereſt, that it Epitom.de ſp6ſal. c.s 
ſhould bee throughly popled,, and therefore 59: *:*%: oo —_ 
marriage notto be prohibired i, rum.q.50.quiuis = 
Andin conſideration hereof, this rule is ex- 22 modo duram,ſed 


exiftima- 


5.tended, thariffrhe Teftacor make ſome perſon = p us. Traf; de 


his executor, or give him any legacy, ifhe mar- reftam; conjug. lb.r. 
ry accordingtothe appointment, ,arbirrement 1, Gm, 6 aus 
or confent of ſome other; rhiscondirion isre- is.de lib. & poſthu.L. 
xc as valawfulls, And therefore this caſe 1! negate. quemad. 
ah hy xy ecfta. npp.M.. 

it hee that is madeexecutor, of towhomany ; 7.1. 61.mair Lf. 


legacy infuch{ort is giuen, doe marry contra- ratio.s, fi plures. de- 
y Betts by bon.damM. Mitic.de 


condirio, i permiſe- 


xy ro'theſaid reſtraint, memioned in the Te egy tib.1t.. 


ſtament., he 'is _—_ admitted roithe executor-- tir. 19. inprin. | 

ſt ip, and may'obrayne the legacy; as if no fuch k, L-<iw wuale,$. rare 
condition had beeneexprefſed!, 2 binrand$GMcuie,. 
dition 15, leaſt he whoſe arbirrementweretobe ng lb.11. tit.gÞ,, 
followcd , or whoſe goodwillwwereto be pro- 1 4.s.6 arbicnaru.L. 
curcd., might make an hatd choiſe forthe exe- *4#p!2.S- 6 Ticiz.de 


cutor orlegatary, \eitherbyreaſon of the diſlike 4 beter == 


of thepartics ® , inequaliryofage;, diſparity of kius de tefta. coni 
kinred 5 dilagreeiu in manncrs or grep A lib.1.c.24. n.6, vice. 


mA 4% - cit hoc procedere in: 
winch, f itwetef d, would breede greater en drve Lacan 


 milchicfe, then may be in a caſe of that quality, duis,ob nouellamlu- 
tolerated orendured. | 


ftiniani coaſtirurio- 
. Nem, qua permitritur : 
Moreover , if the Teſtator doc bequeatha- conditio viduiratis 2. 
| quod eriam abjs pla-- 


ect,vtGralfſ.d.g.legari.q.50.n.10. m QuamrationEcomunirer efle recepram refers. 
Graf: Theſaus, com.op;$.legarnm q.50;9.9.poRDD.iwd L.rurpia.s.6 Tiriz, 


NY. 


Grauetra.conk); tr. n.. 


6 Thet reaſon ofchevnlawfulneſle of this con- -3. Mantic. de conic, 


f 


- 
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5 . The fourth part. 
- nylegacie- to-a4 woman conditionally , if ſhe 

Fam marrie, willing her to OY the ſame 

toſomeother, if ſhe doe marry : Albeitinthis 

caſe the woman doe marry, ſhe may obtaine 
| | the legacie, neyther is ſhe bound toreſtore 
n Lquotics.decond. the ſame ®, vnlefle it were the micaning of the 
& demon. Manic. Teſtaror not to forbid marriage, bur to grant 
Kb, xx, cir. 39. n.4. the vſc of the thing bequeathed vnrillthe lega- 
Graf. Theſaur.com. rarie did marrie 9. Otherextenſions there bee 
a $*37-1% Aſoofthis rule, butletvs returneto thelimi- 


© Peckius de teſta. parigns. 


1 1 oSo%s ® . O . * 
ſed _—_ ++: Thefirſt limitation therefore is, whent the 7 


cond.&: demon #.1i- condition is not perpetual, but temporall e, as 
ROE if the Teſtacor make his daughterexecutrix, or 
obf . bequeatbhera hundredpound,if ſhedoe not 
Ir per pep ucion marrie before the age of twentie yeares: this 
by ME Chana ie. condition is to be performed 4: Howbeitif the 
1itum,deindis. vid. time of the prohibition be ſuch , that it is very 
C.Mantic. de cvie®. 1c if ſheſhould continue a maideduring thar 
vir. vol. ib.x1. tit.1s, | | , 
1. ſpace, thather mariage ſhould be greatly hin- 
red, the condition is reieted,as being made in 
| fraud of mariage*. 
c Iaſ-ind. Auth.ci?: , Theſecond limitationis when the prohi-g 
42 ond. & demon. bition dothonely exclude ſome perſons: asfor 
Fran. de Are: confi. example, the Teſtator doth make thee his exe 
ag cutor, or giueth thee an hundred pound,itthou 
" SW doe not marrie a widdow, this condition: is 
f L.cumicalegarum, Not vnlawfullſ; And therefore ifatany timeaf- 
= re i —_— thou doe marrie — =_ canſt not 
Rc pgs be executor, nor obtaine thy le : In fo 
(4 6 tr muchthar # if thou ſhouldeſt Lg maide, g 
and after her death ſhouldeſt marrie a widdow, 
all thy hope of being executor, or obtaining 
| thy 


A —— ——— — 
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thy Legacy is extinguiſhed by this thyſecond | 
_——_ Emuch more is the condition lawtull, . ojqrad. condil. rs, 


ifthe Teſtator make thee his Executor, or giue AlciarinL. boues. $. 


ſermone.deverb, 


thee any legacy,ifthou doe not marry this, or Ge Tinqurting Y 
5 


that particular woman ® : for heere thou haſt 5.limicac.;. 


greoter liberty , and more choiſe, then inthe \, [ear ws 
10 former. VVheret | ſaidthat the hope and intereſt ygj p.rr- rit.r9. ny, 


of the executor or Legatary is extinguiſhed,ifat Pecki*dereſtam.con+ 


any time he marry contrary to the prohibition 981Þ-1.c24: 
ofthe Teſtator,whether it be the firſt or the ſe- = 
cond marriage, this may ſeeme doubtfull: for 
that when mention is made of matriage ,it is to 


be vnderſtood ofthe firſt marriage onely*. And , 9.1. boucs 5.hoc - 


therefore if the Teſtator make thee his execu- iermone. 
tor,or giueth thee an hundred pound if thou 
marry his Om zif thou after the making of 
this will,ſhouldeſtfirſt marry ſome other wo- 
man, andafcer her death ſhouldeſt marry the 
Teſtators daughter ? : yet couldeſt thou not be y p2ul. de Caftr: in 
executor, nor obtaine the legacic : for in this 7-hocgen*.de c6d, 
caſe, the Teſtator is preſumed ro meane of the , Tiraquel. in 4.5. 
firſt mariage,not of the ſecond mariage *, How hoc ſermone. n. 3. 4, 
then commeth it to paſle , that thou beeing ———— 
made executor, or having any thing bequea- ps 
thed vato thee, if thou doe not marry the Te- 
ſtators daughter, loſeſt all thy hope and inte- 
reſt, whenſoever thou docſt marry her , ſuppo- 
fiog thou haddeſt married one, two orthree 
1I before? The + anſwere is this, when the con- 
dition is affirmatiue, then it is to bee vnder- 
ſtood ofthe firſt ae onely : but when the con< 
dition is negatiue, thennor onely the fiſt ate, 
but the ſecond, third, and cuery other ate is 
Aa per- 
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a Oldrad.d.confil.16 
Alciar, & Tiraquel.in 
d.$.hoc ſermone.Bar. 
& Paulide Caſtr.in d. 
L. hoc genus. ff, de 
cond.& demon. 

b: Plus negat ncgatio 
quart affticmarc athr- 


 matio,inquit Paul.de 


Caſtr.iad. L. hoc ge- 
nus. 

c L.hoc modo. f. de 
cod.& demon, Grafl, 
Theſaur. com. op. $. 
legarum.q.5e.Peckr?, 
de efta.coniug. lib.r.. 
CI4.1.10.. 


d' L. r.C; de indi, 
vid. Mantic. de con- 
icQ.vit.yol.lib.11. tit. 
19.n.s. 

e DD.ind.L.r C.de 
indiR.vid. ; 


f L.heres mcus.$,vle 
de cond, &.demon.tt; 


g 4d $.vit.&3b.Bar.8 
Paul de Caſtr. 

h Mantic.de conic. 
vir.vol. lib. 1, cit. 19. 
vbi tradit alias limi-. 
rationes, 


The fourth part. +. 
perperually forbidden *: the reaſon ofthe diffe- 
rence is,becauſethereis greater force inthene- 
gatiue then in-the affirmariueÞ: 


The third limitation is, } when the con- 12 


dition is limited, onely inrefpe& of ſomeplace, 
as if thou- doeſt not marry in the Citic of 
Yorke ©. | A 

The fourth limitation is , when} the condi- 13 
tion of not marrying, is not referred to' the Ex+ * 
ecutor ot Legatary, but to ſome other perſon ? 
as for example, the Teſtator maketh thee his 
Executor,or giueth thee an hundred pound, if. 
his daughter donot marry:In this caſe the con- 
dition is not reie&ed, whereforc thou art to ex- 
pe&trhe euent thereof; for ifſhee marry,thou: 
art excluded, ifſhee die vamarried, thou arrto 
bee admitted ©, But if the Teſtator make thee: 
his Executor ,.or giue thee an hundred pound,, 
ifthy dwghter doenot inarry : this condition is 
vnlawfullt; for where the perſon whoſe marri- 
age is prohibited, is ofrhy neere kindred which 
art made Executor or Legatary ,icis likely that: 
ſuch perfon will by thy perſwafions abſtaine 
from marriage , to inrich thee by rhe Teſta- 
ment :. and therefore the law to preuent ſuch 
fraude,hathTeieQed that condition F. 

The fift limitation is , when f rhat which is 
given wich condition of not marrying , isto be 
diſtributed 7 pios w/w , incaſe rhe condition be 
not obſcrued: as for example,the Teftaror: doth 
bequeath'vnto thee an hundredpound , ifthou 
doc nor marry ;and if thou doefſt marry , then 
hee. doth will that the ſame bee diſtributed a-- 


I5 
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monegſt the poore Schollers of Oxford, In this | 
caſe the condition is notreieQed as vnlawfull, 
andſoifthouſhalt marry, thouloſeſt thy hun- 
dred pound,, and the ſame is to bee diſtributed 
amongſt the ſaid poore Schollers i: thereaſon ; paulde Cattriint. 


ts,for that the law doth more fauour piety then Titio\s. vir. de cond. 
x piety & demon. tf, Manric. 


the liberty LO marry k f - deconie@vhc.vol.lib 
 Thefixtlimitation is , when + the condition r1.ic.18.ns. 


© : ol. k Manti«vbiſupr.F. 
is conceiued affirmatiuely , not negatiuely : for molin d.L. Titio $.v1. 


tor, or giueth thee an hundred pound if thou wu cauſe _ 

ga : ' veer. de cond. 
marry his daughter ', or if thou marry amaid®, 1 UE Moni de 
or ifthou marry within a moneth® , orifthou conie&.vie.vol.libax 
marry at London: for albeit in theſe affirma- 5©18.n-2. 

: 2; hg : m Peekius. TraQ. de 
tiue conditions,is alſo included anegatiue, that ,cna.commug.. t.c.24. 
is to ſay, ifthou doe not marry another wo- n Manticd.tir.z8. 
man ,nor at any othertime, nor in any other 2 ,Pert'®s: 66: 24.8 
place : neuertheleſſe, theſe conditions are.not p L. cimira. L. hoc 
valawfull, ſeeing the included negatiueis not modo. i. de cond. & . 


vniuerſall bur particular ?. apr] 19 ira legard, 


16' Butiff thewoman appointed'by the Teſta- r d.L.cam ira infin. 


TE Manric,de coic&. vie. 
tor be ſuch,as thou canſt not with honeſty mar- poo pou pre 19> 


ry her 4, then howſoeuer the conditiop bee af- & Bar.ind,L.cdm ira, 


atiu | truth it is a j- vbi reſpondir, quz 
firmatine,yetin very truthit isa harder condi —— 


tion,and more againſt the liberty of weriags is wuptl;s » nag 


dhen this negariue if #how dos not marry:)tor by illa,cuins poresfine 


T | | dedecore nubere, in- 
this affirmatiue, theu art not onely cxcluded Con manalions as 


from marrying any other , but thou arr, asfarre jtare: Nedumfimre 
as is in his power , inforced to accept her, her wheres wmaribus 
whom thou canſt not with thy credite marry*. P2020. iodigns 
And the like may beeſaid , if the time ha rm eric periona,& inuti= 


1 A: e7 lis conditio. 
be not conuenicnt , for then alſo the congition © Mantie &; Pechiue. 


is rejected c ; ; | F- , vbilupr, 
Aa 2 | The | 


{ 


| _ The fourth part. 
The ſeventh limitation is, when f by the 

condition the Executor or Legatary is notto 

marry without the counſell or aduiſe of ano- 

© Caſtrenſ, & Alex, ther perſon © : as for example,the Teſtator doth 


in L.Turpia.$.fi Tirig make thee his Executor , or giue thee an hun- 
dredpound, ifrhou doe marry with the coun- 


de yes i. os inL, 
1.5.f plures. de exer- : . ; 
cit.a&ion. . Mantic, ſell or aduiſe of his brother; for ifrhou do mar- 
- - + <= Op ric withour his counſell or aduiſe, thou art ex- 
gy "+ Pr fupr, cluded u: Neuertheleſfle, in this caſe thou art 
Aym,Grauer.confil.: not bound to follow his counſell or aduiſe , but 


\Couar, de ſponſal. 2. ,_ 
parc.c.z.$.3.n.3. .to requeſt theſame =. 


x Paul.de Caſtr.c6- - The eighth limitation 1s this , wheref itis 
ogoole Fella. ſaid before,that the condition of marying with 
extr.col-2.Graſ.The. the conſent, good will , andarbitrament-ofan 
faur.com.op $.legarii other is voyd, (ſo that the Executor or Legata+ 
Seſoin  n- ric,to whom thecondition is impoſed, is ney- 
corrupta. ther bound to obraine,nor yet to crauethe con- 
| ſent, good will, orarbitrament of that orher ) 

yet the perſon: on whom' the condition is im- 

poſed,cannot beExecutor , nor getthe legacy, 


z LE valeſſe he doe marry ?: for thought. e negdenor 


enſind.L. Turpia, {© Much asto crauethe conſent, or good will 


$..M.deleg.r. of any third perſon in this caſe, ſeeing that part 
of the condition is vnlawfull, yet muſt he mar- 
ry erche can pretend any title to the Exccutor- 
ſhip or legacy,ſecingthar part of the condition 
:  tsnotynlawiull =, 
I 5 onpgrjroggr pa The ninth limitation is, when + the prohi- 
8.poſt Alex,&Caftreſ bition of marriage is not made conditionally 
ind.s.1, by this word /f,( as I make thee my Executor if 


17 


18 


I9 


thou doeft-not marry ) but by other wordes 


or aduerbes of time: as when the Teſtator vil- 


trix, 


leth, that his daughter or wife ſhall be Execu- | 
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trix,or haue the vie of his goods ,/o /ong as ſhee 

ſhall remaine vnmarried®. Agrecable hereunto 3 L.legarſita cſt. de 

are the lawes ofthis Realme of England, wher- %* aft 1g 

iathercisacaſe that one of the Kings of this ZaſindL.cencefimis 

Realme did graunt to his ſiſter the mannor $-fn.de verb. ob E. 

of D. ſo long. as ſhee ſhould continue vn- 

married: Andthis was admitted to. be a good 

limitation in the lawe , but not a conditi- 

20 Thetenthlimitation is, when f the perſon rr Las» 

on Whom thecondition is impoſed, is ſimply amy ah 7. Dialo» 

charged toreſtore thething bequeathed® : As _p—_— 

for example, the Teſtator doth bequeathto thee deleg.z. 

an hundred pound,if thou doe not marry , and 

heedoth will thee to reſtore the ſame to his 

ſonne, when heſhallcometo layfull yeares. In. £ 5-T- 20 dubium. 

whichcaſethou art by law to re the ſame 01.1. —_ vpn 

accordingly © : neyther is this limitation contra- Grafl: Theſaur, com. 

ry tothe om ampliation of therule; for here J? —_— F 

thou art charged with reſtitution ſimply, there 4. 

conditionally 4, | 

Whether the condition- forbiddmg aliena- 
__ tionof goods bequeathed, be law-. 

fullor vnlawfull. 


1 Prohibition of alienation i ſometimes tobc 
\ obſerned as lawfull, ſometimes not. '\ © Y 
—- 2 Prohibition apperelied with a cauſe is lawful. 
3 Naked prohibition doth not Linde the Execu- 
tor or Legatary. | | 
| 4 Whether the froſſee may beprohibitedts alie- 


F#4te. v4 
| Aa 3. 5 hes 


a: L, filiasfamilias.$; 
diui.de Jeg-1.f.. 


b, d.$.diuis. 


. withſtanding ſuch fingle 


_  Thefourth part. | 
s Whether the dower of Landes in taile maypro- 
hibite alienation. | 
6 A it is lavfull to prohibite alienation in 
fauour of ſome perſons , (0 in” disfanour of 0+. 


 thers. 


7. Of theſe cenſes wherewith the probibition iss 


ſaid to be apparelled. 


8. Inwha caſes the Executor or Legatary yo | 
alicnate the thing aeniſed , notwithlanding the ap- 


 parelled prohibition. 


9: Band oo be robe pat in where there is « condi-- | 


tion prohibiting alienation. 
_ 


as HE tprohibitionof the Teſtator , 
z, forbidding the Executor or Lega-» 
'tary toaljenarethe goods bequea- 
thed,is ſometimes to: be obferued. 


" -aslawfull,fometimes not. 
The prohibitionisthen lawfull, and tobe ,, 
obſerued, Wo is made in regrets | 
therperſon, who is to cnioythething diſpoſed, 
CNN or Legarary, or when there 
is fome ſpecial ® cauſe, whereupon this reſtraint 
is grounded. 
the fcondition-is not of any: force, when 3: 
itis without cauſe,or notmade in fauour ofany 
other perſon;ſauconely ofthe Executor or Le- 
gataricÞ. In which caſe they-may.renounce- 
this auour,and alienate the thing denifed, not- 
| | ition., which 
is rather ſaid tobe a counſell, then a commaun« 
dement: : 
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dement< : for the law-doth deeme it an ab- . ,,c.o ie 
ſurde marter, thar a manſhouldbee Loxdand © nn Of On 
owner ofathing , and yetſhould not at plea - 
fare alienatethefamed. In which point alſoT $ lafindsdiuios. 
4 fuppole thar + the temporall lawes of this Wh 
Realmetiaue rhe ſame &fe& in landes, which 
thelaws Ecclefiaſtical and Ciuill haucin goods. 
Andthercforc ifa teofment be made of landes 
in fee fimple, vpon the condition that the feok- 
fee ſhall noralienate or put away the fame: this 
.conditionis yoyde., becaule the feoffee is with- 
out any cauſe wholly reſtrained of rhat power 
which the lawe yeeldeth vnto him in fucha 
caſes, | e Brook Abrid = 
Bur when the prohibirion hath a cauſe an- —_ = 
nexed,or the fame is made in fauour of ſome 0+ Principall grounds.f. 
ther perſon , who is afterwardes to enioy the a wp 
landes; ther this condition of not alienating Nares vpon conditi- 
the ſame, is goodandeffeQuall in the lawe , as 995: 
= appeare by the giftesof landeintaile. For 
5 ifflandes be giuen to a man, andto the heyres 
of his bodie lawfully begotten, vpon condi- 
tion,thatneyrher he nor his heires ſhall alienate 
the landes toany other perfon : this condition 
is good andeffeQuall. In which caſe, it hee or 
his heyres,to whom the landis ginen, alienare . 
the ſame, then the giuer ot his heyres may law- 
6 fullyentcr andrecainethelandsferever Andy f Firth. Abridg, tir 
as it is not lawful] to alienate from patticulat = 
perſons ; in whoſe fauonr- rhe prohibition 1s ditions.f1.77. 
made: nomoteis it lawfallto alienate rothofe 
articular perſons, in whoſe-disfauoutrhe pro- g Alcx.in d. filusfa- 
ibition is mades. 'Inwhich'cafealſo :concer- nies Au Lokg 
 Aag — 
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_#The fourth part. | 
ning landes, the lawes of this Realme doe not 
differ from the Ciuill and Eccleſiaſticall lawes. 
concerning goodes: for howſocuer it is not 
lawfull for the feoffer to cutte off the whole 
power of the feeffee , yet hee may abridge 
or reſtraine ſome part therof, by condition that 
he ſhall not alienate his landes to ſuch or ſuch 
b Brook Abridg, ti: PETIONs ©, 

cond.n.r35.Licleron, The f cauſe wherewith the prohibition is 7 
tir.eſtares vpon c01- {2d robecapparelled, beſides theſe former re- 


= | ſpecs of thefauour and disfauour of perſons, 
A arileth tor the moſt part ofthe Teſtators affeQi- 


on ;towards the thing bequeathed: as when the 
| ;  Teſtatordothbequeath ſome cuppe of golde 
£2 | which was his Aunccſtors , forbiddingthe EXE- 
cutor or Legatary to alienate the ſame , but to 
; Lifinemprione.de KeepE it for a memoriall i ; or when he doth be- 
Minor.f.Paul.deCa- queath ſome jewell, or other ornament, being 
ag 9s 5g rug. 4 the gift ofthe Prince * : and for that cauſe doth 
ex & Ripa. in RI. 44mg | 
| $.divi, prohibitethe alienation thereof; or when hee 
doeth bequeath ſome prize by him gotten in 
the warres,as a ſwordeor an helmet,and there- 
1 Alex, & Ripa, vbi fore doth forbid thealienation thereot. 
ſupr. Which prohibition in this ſort is to be ob. 
14 ſerued,as well asif it were-inregard of ſome 0- 
m 4.L.6liusfa.$.diui, ther perſon ®,exceptir be incertaine caſes ; for 
it ienotperpotually true, that the prohibition 
vpon a cauſe, or made inreſpeR offomeperſon 
is to beobſerued, ; ; 
Thefirſtexception therefore of this rule is, 
whenthe alienation is neccſſary,nor voluntary, 
- thatis to fay,whe the reſt of thereſtators goods 
will not ſuffice to pay his debtes : for _ it is 
JaW-= 
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Jawfull for the executor to fell the ſame goods 
prohibited to be ſold a, 55 1 ' :n'&& divi.in Bn4.. 
The ſecond , when the alienation is mo- peto.$-przdium.if.de 
mentany, or of a ſhorttime, not perpetual, *8*:1%Ripain d, 
with a couenant to reſtore the thing alienated * 
aine ©, _ o Angel.inL.volun- 
The third exception is, when thething be- ** << —_— 
queathed is in place farre diſtant from him to vbi hrairar hc ©.c6- 
whom it is bequeathed, and who by reaſon prionem duobus mo- 
thereof, cannot haue any benefit thereby, ifhee — 
.ſhould not alienate the ſame : for then thepro. ' 
hibition of alienation, being made in his fauor, 
it ſeemeth that he may alienate the ſame?. - - p Bald.in L.yoliras, 
The fourth is, whenthe alienationis made ©-4< fdcicommid, 
 byhimwhois thelaſt of thefamily, in whoſe 
fauourthe Teſtator did prohibite the thing be- 
queathed to bealienated 4.  Taf, & Ripa.ind$ 
Thefift is, when the executor being prohibi- © 
ted toalienatethe thing bequeathed, exceptto 
certayne perſons, and hee offering to ſell the 
ſame vnto them, they refuſe to buy it. In which 
caſe hee may ſell the ſametoorhers, notwith- 
ſtanding theprohibition*. _ r Iaſ.in rep.d.$.diui; 
The Nor is, when the thing bequeathed was —"— — 
firſt ſold to the perſon —_ by the Te- verb. ob. ; 
ſtator, for afterwards it may befimply ſold co 
any other f. For example, the Teflator doth C 1aſ.in rep.d. 6.diui, 
bequeatha thing to 4 vpon conditionrhat hee 2:76. per.*. paer's. 
ſhall.not alienate the fame to 3. the legarary ? I 
doth alienate the ſame to C. which C. doth a- 
licnate the ſamerg B. In this caſethe condition 
is not broken, Becauſe not the legatary , bur 
an other did alienatethe fame to B, and ſo did 
not - 


© 14£,11,inprin. of rhereis likero:-be moſt vie, and moſt benefic 


0 The fourth part. 
not violate the ſame condition exprelſedin the 
.F [Falb.paralcL.lib.z. deceaſeds will 5. | . 

pare Tic.Conditions. Theſcauenthis, when the executor or lega- 
00% Oe tarie doth ſell the fruits and commoadiries of the 
£ Iaſ.in rep.d.$.divi. things bequeathed, during his life*, | 

n, 84. poſt, Bar.in. Digers other exceptions there bee * con- 
F3' nan Inſicuri®. rning this preſent purpoſe, bur becauſe I doc 
u De quibus Ia. & not ſee how there can bee any great vie there- 
Ripa, in $. diul.& of ja the Eccleſiaſticall Court, I haucomitted 


Vigl. in ſua mcerhode a : 
ww Gud. parr.4.lib. the ſame, ayming eſpecially attheſecaſeswher- 


to the Reader: Only this thing I pes in 

7! CP . toaddeinthis place, that where} the Teſtator g 
x L. 4.5. idemTulia- 45 : ; 
nus.f de cond Inſti, doth make an executor, and giue him the re- 
 &ibi Bald. Iaf. &Ri-.fidue of his goods conditionally, if he doe not 
pa in d.$. divi.quz \jenate the faid reſidue of goods, the exec 
fententia firmior erit : Si 
exifiente cohzrcde, tor cannot be admitted torheexecutotſhip,vn- 
ſeu coexecurore. Cui Jeffe he firſt enter into bonds,not to alienate the 
Mutiana preſtari poſ- fGGne x 
Gr cautio, ame ". | 


Within what time the condition may , or [ 
oughtro be performed , no certaine 
time being limited by the 
Teſtaror. 


1 Ts this queſtion, three times, and three cond;- 
tions are to be confidered. 

2 Whether the condition may be performed be- 
fore the making of the will. | 

3 When the condition is arbitrary the ſame muſt 
be performed after the death ofthe Tefhator. 

4 What if the arbittary condition be ſuch 4s the 

ſame cannot be Hitrated. | 07 9 

mw .-* 5 What 
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5 What if the arbitrary condition haut relation 
to the time paſt. 


6 Caſual and mixt conditions may be prin | 
e 


before the making of the Teftament , if't 
were ignor axt foe per formance. 
7 If the Teitator did know of the former perfor- 
mance, it muſt be performed againe if it be poſcible. 
8 Whether the condition may be performed du- 


Teſtator 


ring the time betwixt the making of the Teftament, 


andthe death of the Teftator? 

9 Within what compaſſe of time , may or ono ht 
the condition tobe performed after the death of the 
Teſtatoy. 


Io The condition being arbitrary, it is material 


whether the condition be impoſedon the execator or 
legatary. | | 

I1. The executor may at anytime accompliſh the - 
arbitrary condition after the Teftators death. 

12 Whether the Ordinary may limit 4 certayne- 
time for performance of the condition... 

13 The legatary muſt performe the arbitrary 
condition, ſs ſooue as hecan.. | 

I4 The reaſon wherefore the executor hath lox- 
ger time of performing anarbitrary condition,thes- 

15-Ng time doth preindice the legatary, whiles 
he is ignor ant of the condstions 

16 if the cond/tion be caſuall, it may be accom-- 
pliſhedat anytime. 

I7 What if the condition beextant after the death 

18 1f the condition bee mixt , it may be perfor-- 
med at any time.. 


1pmhbet 


ne 3. 


; The fourth part. 
19 What __ condition doe concerne mariage, 
whether ought it to bee performed-withis three 
yeares ? : | 


0. Xlijj. 
he ag F | wee will vnderſtand within ! 
>| *# what compaſle oftimethe condi- 


PD! Gy tion, whereupon theexecutor is 
9 bai made, or any legacy bequeathed, 
Ay” may bcoroughtto beperformed, 
where there is not any certayne time limited 
by the Teſtator, we are to conſtder three ſeueral 

times, and three ſeuerall ſorts of conditions. 
Of rhe three times, the firſt is the time before 
the making of the Teftament : theſecondis the 
time betwext the making of the Teſlament, and the 
death of the Teſtator : thethirdis the time after 

a T.fiam fatta.f.de the death of the Teſtator ®, 

pag. omen, Touching theconditions wee are to covli- 
der, whethertheſame bee arbitrary, caſual, or 
b L.ynic,$; fin aure. 28xt Þ, For theftime beforethe making ofthe 2 
T7 "wag wer. Teſtament , if any doe inquire whether wichin 
FTE” that time, the condition may beperformed : Ic 
is to bee anſwered, that f if the condition bee g 
arbitrary , thatis toſay , ſuch as doth conſiſt in 
his power on whom it is impoſed, the ſame 
cannot bee performed, bur after the death of 
c L.3.de condic.& enema = nr al T4 
demon. ff. L. fiquis rhee executor, or giueth theea hundred pound, 
> ram deinftic.s -c thou wilt goeto the Church, or if ow wilt 
giueten poundto the poore : In this caſeit is 
not ſufficient that thou didſt go tothe Church, 
or thatthou diddeſt giue tenne pound to the 


poore 
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poore at any time. before.the making of the 
Teſtament, oryctafter the making of the Tc- 
ſtament, before the death ofthe Teſtator:for an 
arbitrary condition muſt bee performed after 
the Teſtators death4,ſauing in ſome caſes. One 


4t is when the condition cannot beiterared: for 


then it -is ſufficient that the ſame was pertor- 
medin the life tine of rhe Teltator , cucn be- 
forethe making of the teſtament®: for example, 
the Teſtator maketh thee Executor , or giueth 
theean hundred pound,it chou ſhaltremitvnto 
A. B. the debt which he oweth thee, and burne 
theobligation; whichthing is by theealready 
done : Jn this caſe itis ſufficient chat thou haſt 
done it, ſceing it cannot beiterated*. Andrhis 
I ſuppoſeto W true, not only if the Teſtator 
bee ignorant of the performance of the condi- 
tion $ (for it is not likely that hee would haue 
impoſed any condition to haue beene perfor- 


- med, if he had knowen theſameto haue beene 


performed before, and that it could nor be per- 
formed againe) but alſo, if hee. did know the 
condition to haue beene performed before, in 
which caſe thecondirion not being iterable, is 
impoſlible, and ſorciected, the diſpoſition re- 
maining purcandfimpleÞ. Anotherexception 


5 is, whentthe conditionis referred to thetime 


paſt: For example,the Teſtator maketh thee his 
executor, or giueth thee ſome legacy , if thou 
haſt done this orthatthing i. Inwhich caſe it is 
nor only ſufficient, that the condicion was per- 
formed before-the making ofthe Teſtament, 


| bur it is nceefſary thar'it ſhould fo bee, for 


obtay- 


d Gloff, & DD. in d. 
L.f quis hzredem. & 
hoc ctiam fieri deber 
non fato aut caſu, ſed 
animo & ftudio im- 
plendi conditionem, 
vchaber comunis om- 
nium Interpretii ſen . 
rentia. teſte Graflo, 
Theſaur. com. op. $, 
legarum. q.57, & huc 
taciunt quz ſuperivs 
dia ſunt cad.part.$. 
7.11 princ, 

e L, fi iamfada.L, 
hzc conduios, ff, de 
cond.& demon Paul, - 


_ deCaſtr.in d.L.fi quis 


hzredem.n.4. 
f L.hzc conditis.cl, 
t.{f,de cod. & demon. 
Bar. in L.'2. de cond. 
& demon, Paul, de 
Caſtr.& Sichard.in L, 
{i quis hzredem. de 
inftit, &ſub.C, 
g d.L.fiiam &fafta, 
& L. hxc condirio.cl, 
1, if, de cond, & de- 
mon.& eco loci Inter- 
retes.. x 
Graſl,Theſaur.co, 
op. '$.Jegattm. q. 57. 
in fin, per L.,quz ſub 
conditione,$,quotics 
F.dc cond.inſtir. 
3 L, talis inftirutio; 
de cond.inſtie.L.cum 
ad praſcs.k cer.pe,tt, 


4 


The fourth part: 
k d.L.Inftirutio ralis, Obtayning the executorſhip or legacy *, . 
But if? thecondition ben arbitrary, but 6 
either caſual or mixt, that is to ſay , cither who- 
ly without the power of the perſon. on whom it 
is impoſed, or partly in his power, andpartly in 
1 Bar.inTL.r. C, de the power of ſome other 1; then it is mareriall 
Toft. & ſub. _ cad. whether the Teſlator were ignorant of the ac- 
PT compliſhment of the condition, when he made 
his Teſtament, or not :for ifthe Teſtator,when 
he made his Teſtament, were ignorant that the 
condition was performed before, the ſame is 
m d.Lfiiamfata.f, deemedto be ſufficiently complete ®. Example 
a xr fone of thecaſuall condition, the Teſtator maketh 
Je inftic &fub, thechis executor, or giueth thee an hundred 
pound,,.if his ſhip ſhall rerurne from Venice: | 

this ſhip isreturned already, but the Teſtator is 
ignorant thereof, at the time of making his Te- 
ſtament. Inthis caſethecondition is ſufficient- 
ly extant, as if the ſame had returned after his 
8 L.hzc conditio.s, death ®, Example of the mixtcondirion : the 
99 way cond.£d&- Teſtator doth make thee his executor, or giueth 
kerddem, = * theeanhundredpound,ifthou take a wifezthou 
| haſt a wife already, buttheteſtator did not then 
know ſo much, when hee maderhis condition, 
Inthis&aſe alſo thou art reputed to haue ſuſfi- 

o Mantic.dec6ie&. Cicntly accompliſhed the condition 9, 

vit.vol. "lp AT 0008 if f the Teſtator werenot ignorant ther- 7 
rePf 34 1.6. of, burdidknow of thereturne of his ſhippe, 
iam faQta. and of thy marriage, at thetime when hee did 
TEN. impoſethe condition; then thecondition isnot - 
p Lfiraſcripuw.ff, reputed tobecxtant oraccomplifhed : bar it is 
ING to bee vnderftood of the-next returne, and of 
lib, zr. n. 16. thy next marriage?. Howbeit, ifthe condition 
| _ | WCTIe 
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wereſuch., thatthe ſame could not be irerared, 
then it ſhall bee reputedfor extant andaccom- 
py albeit the Teſtator at thattime when 

ce did impoſerthe condition, were-nort igno- 
rant of the accomphſhment thereof. For; ex- 
ample, the Teſtator maketh thee his Executor, 
or giueth thee an hundred pound, if thou ſhalt 
bee baprized,, or if thou ſhalt take his daughter 
to wite : for it is ſufficient, albeit the Teſta- 
ror did know thee to bee baptized before, 
or that thou haft taken his daughter to thy 
wife before, ſeeing the condition cannotbe ite- 


rated 9. q:. L.quz ſub condt-- 


$ Concerning the ſecond time; thatis to ſay, 927: S: Wvories-Ge 


thetime betwixtthe making of the Teſtament,; girio; el.r. & L.6 iam 
andthe death ofthe Teſtaror ; ifany bedeſirous _—_ Son ar 
to know , whether the condition-may beeper- ae rg ens ſub.. 
formcdduring this rime ,-1 referrehimto that C.& DD. in ditas 
which hath beene faid immediately before: © 

that is to ſay, either is the condition arbitrary ; 

and then it is not ſufficient ro performe the 

ſame, fo long as the Teftator liuerh,vnlefle icbe 

ſuch a caſe as cannot bee itcrated; or that the 

condition doth reſpe& the time palt; or elſe the 

conditions caſual}, or mixts andtheritis ſuf- 

ficientthavitis compleatedwhiles the Teſtator 

livcth: for fecing it is ſufficient, if it bee perfor- 

medbefore:the making ofthe Teſtament,much.” 

more if itbeperformedafter the making ofthe” 
Teſtament, 

- Concerning f the third time ,*which is the: 
timeafter the Teſtators death, if we wonld now 
alſo know within: what ſpace or compaſle of: 

time” 


.* 
bb nds 


DO EO WY Wo tact AB tet ot eh en. 
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x.& infr, cad. part. $. 


Te 


IU o go 
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time immediately from his death, the condi- 
tion may or mult bce performed, no certayne 
time being preſcribed by the Teſtator, we muſt 
firſt inquire the nature of the condition, ob- 
ſerying diligently as before , whether the ſame 
bee hs. 4 caſual!, or mixt ; for according to 
the diverſity of the conditions, Law hath deter- 
mined diuerſly, 

Inthe firſt caſe, viz. when checondition is r6 
arbitrary , Weareto conſider whether the ſame 
be impoſed on the executor or on the legata- 
ry. -If the} condition bee impoſed onthe exe- x x 
cutor, the ſame may be performed at any time, 


r L.fiquisinftitus- ſo long as the executor liveth* : For example, 


- 3 abu oP n- the Teſtator maketh thee his executor, if thou 
F- - ſbalr giue tothe poore ten pound. Inthis caſe 
thou maieſt at any timeduring thy life accom- 

pliſh the condition, andiris of the ſame effeR, 

as if thou haddeſt performedthe ſame immedi- 

# Gloſl. Bar.& Bald. ately after the Teſtators death, vnleſle thef Or- 12 
in d.s. 1. Grafl. The- djnary doe appoint a certaine competent time 
Cn” ©82- for the performance thereof: for ſo he may doe 
e Intr,ead.part.$.16, inthis caſe (as hereafter is more fully declared*) 
within which time if thou doe nor accompliſh 
the condition , he thenmay.commir the admi- 

niſtration of the goodes of the deceaſed, as of 

u Bar. Bald. Paul.de One dying inteſtate ", If the} condition doe ap- 13 
Caſtrand.L.1quis.S. yertaineto thelegatary, then the ſame muſt be 
performed ſo ſoone as the legatary conueni- 
ently may performe the ſame, or elſe the lega- 
x L.hzcconditio.f, cy is loſt *, Forexample,the Teſtator dothbe-: 
- of O: " \vqae tk queathvuto thee an hundred pound, if thou 
& ſub. C. © Wir goe vnto the Church, orgiuerenpound - 
the 


I6. 
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| Of cho fonier of TiBments, - = "on 
the poote, In'this cafe ſo ſoone as thou' art 
' wellublero-goero the Church, -or to-g boo 
mY und akerchedeathofche Teftator t 
frformethe condition, otherwiſe tou _ 
14 taſtioſttly lepacy7. The Preifor of thedife- y Bar, ind. 11x 
retice- berwixetheexecuror und'the legataty'in hr rp rp og 
this reſpect, is, becatiſe-prearet preiudiceray 103.de Kal gn 
growro the executor, 'by vndertaking theexe- opinio comunicer eſt 
cutorſhip , then to the legarary by accepting 5** _=_ — 
che legacy. Ayd'thetefote iti Equity the exe» a A, 
eutor onght to/hauclongertime, toddiberdte 
oftheperformance of the condition, ind Vn- 
dertaking of the burthen'sf the” execurotſhip, 
then the Tegitary., ro whotinopreiutiteatall 
mayhappen,or norſomitith ,as to theexecu- 
I5 r=, Notwithſtatiding F if the Tegitary Were » Grafybi ahiG 
ighorant 6fthe Teſtament oreondirion,folong Þ Pot Qalp: Foe by 
2s h@ is pnorant;ho fegligeneeisto bee Inpe: wr ar 
red vto' him ,"'Hor/aty preivdiee doth grow = 
viitohim, by nor petforming'the condition, as 
othetwifcir might; if he had khownethereof®, » Bid. mm L.5.C:&e 
Its the /erord caſe, that'is toTay , wheirehe 1aHtKiubinas, 
16<0ndirion f is tuſa«//, then theeutht thereof is 
ro bevLpeRted , and whenſorutr the farnefhall 
betkxeant, then wy hee thatismadeexeciitor, 
ortowhomanyle pacy acy'is left vþoh' ſuchreafi- 
' alleondition, be adiiittedto the'exrecutorthip, 
or obtayriethelegacy, and riot beforeÞ: 'As for b 1. frerctifr, 4e 
exatnple,thereſiator makeththet his executor, cond le 
orgiueth theeatthondred pound; if his (hippe Geromaila.s. 6 
returne om Vetice. -In this calewhenſoever 1ey3.8. ode 
the( retiirne from Veritce,during the . O 
life of the Exeeutor ns Ws EO 
a 


> | The fourth part, 
admitted to the executorſhip, and may obtaine 
e d.Lintercidi.L.y- thelegacy, bur not before © So that it hee dig 17 
nic.$.fin autem.C.de jn the meane time , the executorſhip os legacy 
—_— —_— ſhall not be tranſmitted to hisexecutors or a 
R325.  , + . Miniſtrators, althoughthecondition beextant 
d Liber. 6. 6ira.de afterwards 4.3 vnlefle fome legary bee left vnto 
hzred. inftimend. L. the Prince, who if hee die beforethe condition 
mouy 3 Owen bee extant, yet is the ſame due to his ſucceſſors, 
fin autem. C. de cad. in whoſe time the condition is extant ©, or vne 
wl-Zaſ.inT.fi decem. eſſe it bee the wil and meaning of the Teſtator, 
.de verb.oblig. ., ; 
e L.quod principi.f. that the ſame bee tranſmitted: for the Teſtator, 
d leg, 2, if he wil may maketheſametranſmiſſible,which 
S.1. f.decond.&& de=» In the third caſe, thatis toſay, when the f 1% 


=> 41 gry _ condition is xt , then. the ſame may bee ac- 


tit, 20, compliſhed at any time,as in caſual condirions,. 
& Tafin L.>.de Taftis, EXCEPT the condition be of marriage &.But if the 
&ſub,C, Teſtator make thee his executor ,. or giuethee 19- 


an bundred pound, if thou marry : Inthis caſe 
k BariinL.,z.6, ad6- VET many be of this opinion, thatthou ough- 
horam, C.quando & teſt to marry within three yearesÞ, Others are 
quous quires Pas of acontrary opinion, andthar itis ſufficient to 
. &alij in / : Kg 24 | 
L.2.C.de Inſtic.8:{ub. MATTY At Any time, either within three yeares: - 
| 4 pa Caf. ind. or after. In which contraziety of opinions, 
2 vie. vol. bb. zz. fuppoſethatifthecxecuror be ppomied vpon 
tir.18.n.23, Condition, if he marry, thatthen hee mayat any 
& Paul deCartrind. rime accompliſh the ſame ,. not. only within 
comopS.legatum.g. three yeares, bur after F. a it 'a legacy bec gi 
46.n.iS. _ yen vpon condition', if the legatary marry;. 
I Barla{Dec.Sichar, [1 it is the common opinion of the writers, 
& ali.ind. L. 2, quo- WP ny 
rum opinio. commu- that the legatary muſt be marryed within three. 
is eſt, inquir Graff. \/.res , orelſe the condition is faid to beedefi- 


Nheſuar com ere: cnt, andſo he legacyloſt!, And albeir che 
, b 


[ - 
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other opinion is ſaid to be truer,that thecondi- 

tion is ſufficiently accompliſhed by marying af- 

ter threeyeares ®, yet the iudge may not ealily m Mantic.de cbicR. 
deparrfrom the common opinion : for what- — m_ 
ſocuer is affirmed for the truth of the ſingular ** _- 
opinion; yet that is preſumed to beethe truer | 
opinion, which is more commonly receiued ®, » Corafius. Trad, 
Theresſon of the difference wherfore the lega- ©2=2Pibacal.te. 
tary is excluded rather then the executor , ifhe 

doe not marry within three yeares (as is before 

ſhewed) namely , for.chat the executor other- | 
wiſc is ſobie& to more peril then the legatary ®. o yr. fupr.in plurib?, 


Of the ducerſtandin 9 of this condition, viz, 
Hts It he dic withour ifſue. Re 


1: Manifold queſtions by occaſion of this cond;- 
tion, if hedie without iſſue, | 
2 Whether he be ſaidto die without iſſue, whoſe 
iſa is naturall, but not lawful. 
3 what if the father and mother doe afterwards 
marry together. 
4 # the i([ue is lawfull,not natural, whether 
he be ſatd to die without iſſue? 
5 What if the child were got by another man be- 
fore marriage. | 
6 If another haue to dowith the wife beſides her 
bhusband, yet the child ſhall be deemed the husbands. 
7 Diners extexſjons of this concluſion. 
8 what if the child be like the adulterer. 
9 How coms it to paſſe that the child is ſomtimes 
iker unto another, then him which didbeget it. 
10 1s ſome caſes the -— 1% ſball not be indged 
h Bb 3 the 


. The fourth a. 
tefraf th the. ha h 5544 mr marting 
be the for 


ne, ws "yy p44 gelding wide yr 
them bd beget him, 
12. ihether be be (aid fa diepvithout, iſſue, who. 
haven ut mt a i «&h, | 
© 13, Difference betwixt # en: Ifhgdis, 1\: 
without.ilſuc,eud thiglk having 09h wy 


14 Whether that father. is. ta by 
without 7/[ue,whoſe Ae * i pufwbey w/ Of, 
15, Whether he bg deemed 10 Ys {tt 
inc wmhoſe <1, ponea' 45 i thor | 
16 If the b o heardtocrie, the Fu er Jha 
be _—_ ng rpr curteſi 
Ae Od nes not beer: to eric. wl 
s TY * iſe be borne dead: or dieth as it 
i5 hor, ue . 
19 Whatif mance bernegobetber ſhale, 4% 
perepts beindeediobin dedmithout ive. 
20 Whutsf" the childe ty the, mothers 'wowbe,,. 
uers chile. 
them bee- 


being mage Executo!, bedeligered 
drew it onebirth , or batt _— 
IS $2 F mY be 

21 Whit ic tobe tl wee ere moe; 
are horme ai at one the. at 2 


= XVe. 


. >.Seherefixno condition more vital I 
\cben this (hed de mbneapeo 
—_ oo a, 7 No doth_mniſter 
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whichthing thatiit may.chebetter appeare, lec 
vs firſt Feta chat annie tokke thee 
his executor, ot-dothibequeath'vnto: thee an 
hundred pound ;ifhe die | wichout iffue.'> This .... 
caſe doth-miniſtet alltheſe queltions;1Wharif - | 
the Teſtator haue ilue vatural/, tutinot/owfull? 
Or whatif he haue iſflue /awfull, but not natural? 
| Whatifhehaucifluc both natural ang lawful but 
the ſame dieth befare the fatber f Or whatithe be 
get his wife with ehilde,andrhen de before the 
childe be borne? Qr whazit the childe die (before it 
be borne? Whether ſhall the Teſtator beiudged 
to die withoutifſue;yeaorno? Althele andma- _ 
 *»*ny\moelike queſtions , Non 


realonofthat conditioni(ithediewirhour iſſiic 
whereunto I ſhall anſwere in: orderas they bee 
Tr propounged : preſuppoling thatro haue' iſſue, 
i5t9 baue a chijlde; or children; and todie wich _ 
ontillueis ro diewithourany.childe./ vs 
2 . Wheritche iſſue is nateral bur wot lawfull gif 5/70 condirionty, 


the willand meaning ofche Teſtaror donor ap. ex faQto.$:fi quis 19. 
peare;the; Teſtatoris deemed to haue died with- 8915. 2d Trebel, I: 
oiſiye*:toriris notlikelythatan honeſt per- 14.2ocf 222 hom 
ſon ſpcaking ofchildr en;did meane of baſtards, vic. vol.lib.1r.cit 9 in 


» 


| , _ ofla whall children :Iofom rk , that ifthe prin.Sichard.in L.ge- 


neralitci.$.cum aur; 


Teſtator do begeta childe;and atterthebirth of: c. q« Ind. & ſub. 


thechildemarry the mother : /yet-in this caſe [ Bra8- de leg. &con- 
am of this opinion ;; that. by theilawes ofthis: ,/ 94%, Ig 16,3 
| Realmeheſhallbe iudgedrobauediedwithour'b Ripa. in 4. L.ex 
iſſue, For-thow thalt vnderſtand that in the —__ ag 7 
rimeofking Hz xn rthethirds, this queſtion 'The@ur. com. op. 6. 
ing propoundedin the Parliament, whether fideicommil.qz7,n.6 
one borne before matrimony might inherite , as one-14,, © 9 nas 
W119 | Bb 3* * borne 
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WP: :\\The fourth part.” TINT: 
borne after matrimony? Althe Biſhops anſwered 
and faid;that it was againſt the common order 
ofthe Church, thar ſuch ſhould nor inherir 4: 


EE fnclkeitex: abdtheyallinſtanted the Lords temporalland 
Oketaticde uptjs Barons then afſembledin Parkamencrhat they 


 e Merton.c.g.an.20 


H.3. 


would conſent, tharal they thatwere borne be- 
fore Matrimony,ſhould bee legitimare,as well 
as they that were! borne within matrimony, 
concerningthe ſucceſſion of inheritance, for as 
muchasthe-Church accepted ſuch as legiti- 
mate. But they al with one voice anſwered,rhar 
they woldnotchangethelawes of this realme, 
which hitherto had beene vſed and obſeried ©, 
\ Whenjrheifſucis /avful;nor netpralkBy law 4# 
full ilue inthisplace; I vnderttand that child 
whichis begettenofa'married woman;by an- 


f Bra&on.deconfuer. other then her husband* 3 (for of adoption, - 
Angllib.2.c.29. n. 4+ arrogation,or any other meanes- tomake chil-- 


verb. & licer, 


dren lawfulljpletons marriage; wee havens 'vic 


Tra&.. de repub, hereinEngland s:)In this caſe; firſtof all, 'the © 


ns 
$.11 quis rogatus * 1: 
L. yt. c Lal bis qui which 1 ; 
_ vzn.zratiwp.L.San the lawes of this realme; that he-isrepured not 


_— the teſtator1s to beeregardedb;the- 
tit doe notappearc, thenvirſcemeth by 


cimus, de nupti}s ©. 1 haue dyed without ifſue;buras ifhe hadgot | 
Manic. de conicQ, .-, . ww Fg 
vic:vol lib.11.cic.8.in it himſelfe: becauſe by the ſamelawes i itis pro- 


prin. 
3 Brac.ybi.fupr,Firzh. $1 ET 
Abridg. cir.baftardy. which is great with child by 


uided, t that if a man-take to'wife a'woman,'5. 
anotherithat. was 


n.1.4:Brook. eod.cit. not her husband, and afrer thechilde is borne ' 
a.43.in fin. Traft, de within eſpouſalls comberiduciatihiiiinaied: 


repub.An.z.lib.3.c.6, 


 &. Tuxra illud, pater 


the woman, ſhall be ſaid to be thefather of the - 
child,andnot hee which did-beget the ſame, 


eſ quent nupiz de- Although the childe were: borne-the- next day 
monſtranc, 


after che marriage ſolemnized *: for whoſethe - 


cow. 


k 


y 


0 VRcb 2 ant} F F n 2 - 
. Ds TY OO RC INS . 
F; 
] Y 
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cow is,asitis comonly ſaid;his is the calfealſo!, 
6 . Much moreft ifafter the mariage an other 
man hauecarnal coniunftion with his witeſhal 
the husband be deemed thefather ofthar <hild, 
8 which is-not onely borne; bur begorren during 
marriage: for then by all lawes the husband is 
preſumed to haue- begotren the child himſelfe, 
andnottheadulcerer®, albeit'another had to. 
-7 do with her beſides herhusband.Which+con- 
cluſion. becauſe it.is-in- fauour of 'matrinio-' 
ny,andtendeth to- the benefiteof children';'is' 
| | divenrſly extended, hide ep 
Fir{ttherefore, although the mother doe co-' 
habite with the adulkcerer ,/ yer if the husband 
| haucfree accefſe vnto' her, heis preſumed to be 
| the father,and not the adulcerer >; For albeit ir 
Ag belikelyrhat the adulrerer did beger the child, 
| yetſceingiris poſſiblethat the husband did be- 
getit:honeſt paſsibiliticis preferred before that 
other polsibilitie,whichis linked 
ſy 2. _y albeit the wife were'as _ | 
mon as the Cartway,makingan openprofeſsi- 
on of her filthinefle,yer che bucbang, ifſhee bee 
not altogether oytof his guard, (hall be iudped: 
the only father P/Thirdly,albeit the:mother had 
beene barren alongtime before, yertthe child 
is preſumed to have been begorren by the hus- 
band, andnot hy theadulterer9;Fourthly,albe - 
f icthe mocher do;confeſle that theadulterer did 
begerthe child, yer her ſole confeſsion doth nor 
hurtthechild®. | | 


Bb, Fifitly, 


1 Quod ramen non: 
eſt ſimpliciter yerum 
an viduis,vt per Ter- 
mes of law, verb, ba« 

ſtardy.et infr,d.$. 
m L,blium.de his qui , 


Z {ant fui vc] alien, iur, 


L.totles.$.defun&.de 
adu].ff.& ibi Legiſtz 
c.Michacl.de fi]. pres- 
bit,c.pertuas. de pio- 
bac. cxr. & ibiCano- 
niſtz ;BraR de ley, & 
confucrud. Angl.lib, 


2.0.29, 

nBaldinL.fi4matre 
C.de ſuis & legir. Ab. 
in c,accedes FA purg 


_ cano,cxt. Maſcard.de 


probac. verb, -filius, 


_ cone1.788, 
| © Bald.in d.L.filium, 


de his qui ſui,vel ali 
iur, f, Palcorus de 
Noth. & ſpur.c.24. 

p 'Cyn. poſt Iac. de 


bx A... +... Burr, inL. fi minus, 
with diſhone- C.de nup.Gab. lib.r. 


tide prxfump.concl 
14.n.9.Maſcar.dc pro 
bac.d.concl.788,n.z9 
q Ab.inc.per ruas.de 
probac.exr. Alcia, de 
przſump.reg.z, prz- 
ſump.z7:Gab.d.con- / 
cluſ.14.n.$, 
xr Abb.in c.officij.de 
peeniren. extr. quod 
proceditetiamſi ma- 
tris confeſlio accede- - 
ret Palxor, de Noth. 
& Spur.c.24.n, 2. Al- 
ciat.de przſump,reg. 
3- przluwp. 37.n. 6, 


- Pcrr,Duen, Tra&.reg, &fal. verb. filius, reg.344.contra Bald. Anck. 4 & Alcx,de quib® 
Gabr,d.concl.r 40,13. on me : 


" 


| The four th part. | : . 
+ 1 Fifty; albeit the chit be borne blind} or þ 
© Cour: jgrye, yt-js the huban Srefowed Wo/hiwve > 
T3. Malcard.d. bel. begotten the ſame, and not te adulrerer*. 1 
ro" NT I which caſc , nev eleſſe fome- have beene 
neg 334m. of this. OpINION © thar-this-childe Was. begot- | 
borne (45/they i- N 


© Barba.in c,preſe ria, O | 

ME os Þ&19 TEN :1 2dulterie *» bg ſo _w—_ 

con{,68.in prin.v01.4+ 

pm conſay7, EIT magined ) by Gods _—_ and”iju _ 

Dec.confi. 188. Hy becauſe of rhe ſinne' or rae Parentes : » WNOIC 

Fw rh raſh opinion.1s Þy ot hers refelled 'as erront- 
pin Os and blinde *; having n® better grounce 


Authores quiplures. 
+ Quibus fi placeay ad-, then-had their conceit s 


E4.FemonAngl6,- t\iour Chriſt ( a5 Þe he paſſedby y a blinde man) 
Traft, de mirabil-&- | 1 1,44 ſinined, he'OT his parents, that he was 


*  Eret,naturZ.C.5. , 
u_ Covar. de ſpan. borne blinde*: To which demaund our Saut-, 


$..3.9.8.2, part. Du- (ne, anſwered * neyther ! hee: nor his parents, 


6. fin. 
© Evangel.S.l - lohan... but thAt the power of Godtinight've _— 
c.9.in prin- nifeſt). 


y Eee de &:etly., albeit þ the child bee very Vike the B 

Jib.& poſthbu. f. 0.13- _o , yer {ballthe hehusband'bee deemed 

7 alde Call, conllt rhe father *- Whercin'c eſe (Tcontelſe ot 
; 110 mall authority have concerided mightily 


preſurp.37.8-3+ - 
Re ne? Linh 6” that this child-is1t0 Dee bee adiudged the adulte- 
qu ers *, fortifying their aſſertion With thisreaſon 


1.10.10. Bald, £ 
——_ als. Faw cipeoally 1 becauſe-n ot other etexures' 
of.confil, 244.70 73- lags 10 provided; that! ach THISE dexh beget 


Cora: L.3. \ice ls 
; tha  khriptikewneo it ſalte® : 0 contrary- 


| PaiConi jo wiſe, their, opinion, hath prevalle | 
leg. Oh nab. Jeg- 75 wed with arguments of rhe'invineid e truth, E 
ho. defend.:char the © -hasband+ought tO bee. 


Maſc,de probac.conr.2W 
cule792 0: Ecomni Þ ww the facher. of chat bd) whichiſ6like 
"iter DD. in L. Gal-. FNC 2dulterer, and {0 vnlike himſclfe®. -Neirher | 


Jux.f, de ib. & pot is that other reaſon of {uch $0rce as is preten- 


quam ſenreriam pry 
pas ad YEritate em aceedere refert Maſcard, 6c probac. d. contluf.992;n-7+ 1cd 
©, 


—_ 


"#4 4 TPH7 +4327, $35 £48 | T If 
more, which did befalt in the time of the Em- «n wi fopra. 
perour Maximilian, in a towne in BrabantÞ; h Coral. ind, anno. 


9 ded", becauſe f this forme'or ſimilitude may 


happento che infantby themothers ſerious co- 

giration or firme imagination at the time of - p 
the conceptions : For proofe whereof we may q Alciar.d.prefumy. 
reade inthe holy ' Scriptures, how by 7acobs 37-potBald. ind.L, 
deuice of the ſported flickes beinglaide before payed rangers 
Labans ſheepe at the ramming time, the lambs ftawiſfque in delicije 
becameſported ©, Famous ith is that accident Tabuifielegitur, fimi- 
(regiſtred in the bookes of ſundry writers * ) yd {groan 
ofa beautifull Lady, who having a husband of < Gene{.c. 30. 


. , . 4 . 7 . | 1 . .ﬀ. 
afaireand white complexion , was delivered of oa ery - 


a child as blacke as pitch) like vnto MIS X, G9. Coral, ib, 3, Mit 
Erhiopian ; and hereupon being, accuſed of <<? *<n50n. ce 
adiliny \ ſhee was AdiiitedInd Zſolued , for _ eas 
that by the opinion of the beſtlearned in phi- 

ſickeand vhiloſophy , the ſame did ſocometo. . 

paſſeby reaſon of the pitureofa black boy, or 

title Nigro,which did hang in the bed chamber 

at the time of the conceprion., Like vatothis is 

that credible _ of an other woman in the 

time of Char/es the fourth, Emperour and Kin 

of Bohemia, who becauſe ſheehadtoo 22 
regardrothepidture of Saint Jab», clothedina 
Camelsskiritie;Which did hang at thebeds fecte. 

during rhe conception , ſhee brought footth a 

child all rovgh , covered with hayre like vato a, | 
Beares. The hiſtories are full of tl eſckinde of ; Coraſ.in annoras, 


 £oiaflf 35: 3465 '/ O17 BD + we $8 upecr uodi Arreſto , 
accidents”, I ſhall content, my ſelfe with, one * fol.31.Fen- 


, | mn tac cod.fol.31.Ludo- 
There ina publike play or ſpectacle, acertayne, 5039, 


man whoſe part was to play a dancing Deuill, aug.de ciuirar.Dei, 
aſſoone as the play was ended,” raanc hometo 
his 


BY The fourth part. ... 
his wife in his Devils attire ; and beingmoued . 

x Viz, in concupil. in ſpirit : ,.catched his wife haſtil in his armes, 
centia.Vide Tranſla- 4nd muſt needes, cc. intharhabute, ſaying hee 
r2, lib. Iudichin yul- Would beget a Deuill; andſoitcameto pot | 
garenofirumidioma. that at hex childs birth ſhee was deliuered of a 
© 2... divelliſh monſter , which as ſoone as it. was 
borne,began to leape and dauncelike to the fa- 

ther. Which examples (with diuers other like 
Experiments)being made notorious, many. wo- 

men (that they might bring forch beaucifull 

children), haue gotten beautifull pictures, and 
fixedtheſamenigh to their beds, and. haue in 

deede oftentimes. brought forth children like 

1... - vnto tholepiQures, in the ſight whercofthey 

; Plurarch. de placi. Were formerly moſtdelighted®, Seingthenthe 
tis phuloſ. lib.5. c.r2. cOnceit Ot imagination ofthe womans of ſuch. 
Coral in d.©:23-0.2. force inthe 2@ of generation, that whoſe forme 
IT © orfimilirudeisthenin their minde, the ſame is 
k Glofſ. in L.quzrer NOT ſeldome repreſentedin the child . What 
aliquis, de verb.ſig.& maruailethen if the child which is begotten by 
hon £. ſunt.defat, the adulterer belike yntothehusband,when the 
> adultereſſe fearing to be interrupted by his re» 
rut, who would take bur ſmall pleaſure ar. 

ſuch ſport, cannot but ſtill have an eye to that 

1 Alciar. de preſiip, dore, vatill wind piping paſt!? Andwhercfore 
reg. 3. przſump. 37. then alſo ſhould wee wonder, that the child 
lea tib pci, Which is begotten by the husband, ſhould bee 
mBald.in d.L. Gal- liketo theadulterer®, vpon whoſeface and fa- 
lus-Maſcard.de pre- your her mind is fully fixed, who in the middeſt 


792. ot her delights imagineth the ſtolne water robe 
| n Prouerb, Salom.c. the ſweeter ® ?. Nay rather, it is to be maruailed 
9.verl. 17, that it ſhould be otherwiſe , but that the Al- 


mighty doth ſtill referue his POO gaI0S., her 


Of rhe formes of Teflaments. 
fides and contrary to the- courſe of nature, 
beſtowing what formes'it beſt likerh him, vp- 
on _euery creature. ' Other extenſions there 
bee of this rule 9, bur ler vs returne to the li- 
mitations. INE \ 
10 Thefirſt limitation is this}, when the husband 
was not within the foure ſeas at ſuch timeas the 
child was conceiued 4, or at the leaſt was ſo 
. farreabſentfrom his wife, or imprifoned the 
Gmetime, that thereby it was impoſlible for 
him-ro haue begotren the ſame chila*,' Which 
time of conception when it was , may beſt bee 
knowne by r | 
For'awoman cannot bring forth aperfe@ child 
beforethe beginning of the ſeuenth monerh #; 
peither can ſhee beare a child in her wombe 
after the end of the tenth moneth, from the 
time ofthe conception, atleaft by preſumption 
of law'*, except it be for one, two,or three daies 
more atthe very fartheſt" : Sothat if the hut- 
band did depart from his wife aboue tenne 
moneths with rhoſe few dayes added thereun- 
to,norreturned vntillwithin ſixe moneths next 
before herdeliuery , it is impoſlible forhimto 
bee thefather of This child, being otherwiſe a 
perfe& child. , 
Secondly , if the husband were not able ro 


tion to the birth of the child: 
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card” de 'probac. d. 
concluſ; 788. Petr. 
Duen. Tra. reg; & 
fal. reg. 344. Alciar. 
de przſump.-33. Me- 
noch, de Arb.; Iud. 
ſenr, 89, Gabriel. de 
preſump, conc. 14, 


q Bradt. de leg. & 
conf, Angl. lib, 1.c, 
9. in fin, & lib: 2: c. 
29.N, 3, XN 4; Kirchin, 
tit. diſcent, fol, 108, 
Brook. tit. baſtardie, 
N, 4. 

r- c, ex rencre, de te- 
ib. exer, & Panor, 
ibid; Parif; cohfil. 64. 
vol, 3; n.6, 7, & con« 
fil, zo. vol.2,n.36.78, 
Maſcard, de probac, 
concluſ; 788, n. 40, 
Petr. Duen, d. re 
344. hmit. —_ 
Abridg, tic. baſtardy.. 


N, 4« 

{ L.ſeptimo, de ſtar; 
hom, . ex ſEfitencia 
Hippocratis, lib. de 
parcu ſ{epcimeſtr:, 2 
quo non difſentiune 
Ariſtotc], lib. 1. de 
natura animal, Plu-. ' 
rarch, lb, 5 de pla- 
cir. philoſ, c.18, Plin, 
J:b.11,naturcal.hiſtor,. 


| | "of; $4 
rt. L,inceſtato.$. vir. ff. de ſuis, & legit. 8&5. vir. Tiraquel. in rep, L. & vnquam, C,. 
de reuoc.don. verb. ſuſceperit, vbi muta ſcitu non bs de partu ſcptumeſtri & , 


decimeſtri, ex Hippocrate , Ariftorele ,'& alijs, wm Medicis , 


wm Vhilo/ophis de- 


prompra, viderelicer. Sed prz czteris Legiſtis, przclariſſime, & copioſiflime de | 


naſcendi tempore , ſcripfir Gentilis noſter, 


u Accurf. if d, $. vit. Auih, de. 


reſtir, & _———— , &c.. Salmo in L, Gallus, de ib, & poſthu. f, Menoch, de Atb.. 
1D. 


Jud. quzRt, hb. 2. caſ. 89, 8. 41. | 


POTION.» 0 


- jur. Maſcard. depro- {core yeares, if.not before f ; neit 


The fourth part: 
x L,filium. f. de his beger 2 child, at ſuchrimeas his wife didcon. 


quiſuneſuiyelaliur. _e11e hee is not to bee deemed the father of 


or yr mae that child * : in the conſtruQion of the decea- 
dc preſuwp. concl. ſeds rjght*, For ſeeing law is but an artof right 
is ps wc and good?, by imitation of nature*,-it were a- 
RPE ghoſt alright od eeoughes bo _— iud- 
x Quamuis' quoad pedthefather of thatchild, by fition of law, 
—_—_ wh which hee could not beget by poſlibility of na- 
re vide D.Cooke.lib, ture ® : whether hee were diſabledby grieuous 
5.1n Buryes caſe.  fjchneffed, (eſpecially ſuch whereby thoſe parts 
y L.1.f.delnflit.® F the generationare affected*<) or it were by 


; = SU reaſon of old age 4. For howſocuer it may 


de adop, Pariſ. conſil, ſeeme a paradoxeto ſome , yetis it commonly 


10,vol.z, receiued for a true concluſion gmongſtthe lear- 
jk fy ae omen ned,that as a womaninproceſſeoftime becom- 
in L-6isquiff, dev+ meth barren, namely after fifty yeares:: ſo a 
ſucap.n,z2.  manalſois atthe length depriued of the abili- 
het: ty of begetting achild©, thatisro EN 
bac.concl. 788-n 4.) conxrary where Laid before, that by the lawes 
” fe vo. Of this Realme,ifa man take to wife a ſingle wo- 
bac.extr. Braton.de man great with child by an other man, then he 
ro ab —_— Ke AE her ſhall bee the father of the 
&lb.r.c.9.infin. Child; albeit ſhee-weredeliuered the/nexr day 
c Menoch, deArb. after the rote : For there it'is 


hd ? oa onto poſlible for the husband to haue begotten the 


n. $0, | 
d- Maſcard. de probate. concl. 588. n. 43. 44. Palzor. de Noth, & Spur. c. 24. n. 3. 


' & ante eos ſcripſerunt Bald, & Cyn-ind. L.filium. _ , e Dehacre, yt derequali- 


ber przclare Tiraquel. de leg, ;connub. Lege 5.ſub finer. verb, Nec ericintempeſti- 
wo) f Socin conſil. 6 Ta 3, Pariſ. S aki. 29, voL 2, Menoch. d.caſ. on. 57 
Attam2n-iu. hoc regno Angliz vulgs creditur , ſefies etiam plus quam oftogenas 
rios , hac poreſtate non cſle penirus' orbatos', corumque liberi communiter 
repurantur legirimi, & proinde ſucccdunt ijs ac _reliqui, hoc impediments non 


obſtance. | 
child : 


Of the faxmex of Teftamants, 181 | 
No hers. impoſſible 5.;, Now. the law-doth g d L.flium.quo etii 
reoppnlenr that for; true; which _ pr adees 
is falſe, becauſe, is may beerrue' .bybg chalaw ng aa Se 
doth .never. preſyp of, Qr. feigne; org 40g40; anti ont criptymre>. 
be which, i 1S1MP; c ia, ro. bee, fo F, that. were quitfark Sven 
, and.againſtnature whighdirecr b bir, gu Ken rh 
rake Againg-acharcal he isworthilyzhe riod 


Neg ys 
.of wer none, begauſe he wheo het cd ritus Ml grnaig 
"4g yer taketh, her: wiah, all\hep nul iy Ln 
aha bes Wwe fo-heg an ores © Rin 
x__ exc 20 hood. mavis greatly bes rd 
Er byherto, whomaber is alra0y tied;,and derive 99 . 
cfare Ilſe. worthy.ro bes further afflicted þ, ©: Bron dd-5 is.9uks 
Buras1 it ith > F many haueluccegded ſump.in princ, n 
{Ree a he hows 25, lawful and-natuxall, chile k Atfi&o aflio ns 
dxengf thoſe peaſants who ngicher ware pringit (5m igends. Barn, 
Þ, neigher accella TY,NQT any. Way-pruy.t0 the; Bald. in L. Ku" 
Erving cher « Fl KI hee C. de imnpabs & ol 
much as aftheligel thatiſſug/lodceds, 17 Nic par wilite 
no mary Fea henngn due pragfe. inveroque ſheutiet 
"mpoſGpiliny. thn def i5on ioJaw, bug in, orronniaten 
prone high proplkin lr choahatet = eſt « fry ne 
whezein the, Indge-dow rigg rawards big ſent; babearur pro parre 


. i; 
» 


tence"; 6: Quarries enamel 30! ae, "— 
| veceſhon by. nkr (on, _ ſenio confe-: 
P 3: YRRWRGARDS TP! prior Su preg 


ak! clic evonll bag hedid meangobluch! robatifes 
4s-n9ha alnell pacuralas awful Bj neck pen 


cada -hae- _—_— remia, cadan -tune-prorſus manet _ ac:itdiratios. 
no age aelgs ft, ys moneys ny Mts Joroneft visvaLlbca. tur, 
m 


No Non. adipirtk 220hata Fl ntia, fi Braftono fi-- © 
Hm 2dhibezrmus. lib; 2; c. 29, + in v7 balls  genitum , pro mariti: 


tn 

fibojudirendam farecenſer, Led reds by oc er ilpic3 marito gigni potuiſſe,. 
Rag Lyyigdopiggys v=n.2tatis 
which 


- | The fourth part. 
which meaning of the Teſtator as in other 
q L.in c6dirienibus. caſes, ſo in this alſo oughtro be obſerucd 9, 
ape dogank rr Diuers other limitations there bee of this 
lega. w diſp>azr in former rule, ſhewing that the child.is not to be 


Auth, de nup. Dec. aſcribed to the husband , butro the adulterer : 


ng rect. Pamely,when the wifedoth make an clopement 


pud Gabr, lib.r.com. from her husband*, and dothaltogether coha- 


concl.14. Maſcard.de bit with the adulterer, andeſpecially ifthen alſo 


jy ore eY the child bee borne blinde, or lame, or bee like 


n.4.Alcia.de przſum. yntorthe advulterer ; for then itſeemeththarthe 


- Pariſ. conh1l.r0.n. 
* brig Maſeardade vnleſle ic bee proued that the husband had free 


probac.cocl788.n.11 and often acceſſe vnto themother : bur becauſe 
I doubt of the truth of theſe limitations, I dare 


reg.3.prefump.37.". adulterer oo ens 9 be the childs farther, 


not deliver them for currant: neuerthelcſle in 


.Teſlaments, the will and meaning ofthe Teſta- 

toristo bee regarded, and ſo the husband is ts 

|  beeiudgedtohauchadiſſue, ornotto hane had 

y Mandc, vb iflue accordingly *, Vhar if the wife be maried 
p —_ Sera, ro another husband very ſhortly after the death 
marriage beedeliuered of a child, whoſc iſſue 

ſhal this be,the former or the ſecond husbands? 

If the wife were great, or apparantly with child 

at the death ofher former husband, then there 

| is noqueſtion, butthattheiſſuc is to bee aſcri- 
= DD. L.Gatlus, wn npa yp —_— 6 F —_— 
- de lib. & poſthu.' oe apparantlywith child, fo that bili- 
feng lagem ty bo mus 54 might be thechild, et of the 
etdeſcenc.fol.uo8. former or the ſecond husband, for that perhaps 


- ſhee is delivered within eight or vine moneths' 


after the death of her former husbandz yet not 
before the ſcauemth moneth next after _ 
| con 


of her former husband, and after her ſecond. 


. deemed the father 
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cond mariage, then the queſtion is much more y De qua. Bar. Bald. 


: : ; Alex. Ial. &alijin L. 
doubrtull y: wherein how many heads,ſo many of TL: 
wits; how many men, ſo many mindes; and poſthu.Alciar.de pry- 
no man which hath not ſomewhat to ſay, as ſump.ceg,z.praſump. 


well for the defence of his owne opinion, as for ors Rad 


the confuration of the contrary. But will not tercationes &pugnas 


trouble you with heir tedious diſputations *, 1 j!&cre cupiar, iegar 
will briefly repeate their opinions touching this 1acob. de Beluiſ. in- 
queſtion:Sometherefore doe hold thatthe for- —_—— 
mer husband ought to be adiudged the father ®: &,,” p00: froundiita. 
ſomethat the ſecond husband Þ : Others that Tabal, 

- Mate en hac - 
- rent ide I . 
the ifſue. Someſay thatthe Coral. in annomc.ad 
mother is to be credited©, which ofthemis the -_ n_ o—_ 
father;and ſome ſay that ir is jy the childroeledt », am. VEE 


andchooſef whether of theMhe will for his fa-. 7.f.de ſtat. hom. pot. 
ther: Others are of this mingde ,. that he ſhall be = _ =_— 
deemed the father by whom the child may re- 1vrednfimnd if, 


both < : and others _ that neither 4 is to be 


 cciue the greater benefits: Andothers, that he .q tac. 4:Betuiſin d. 


ſhall be the father,vnto whom thechild is more diſpurac. | 


like in fauour, complexion, and proportion of er poi. 01-4 P 


body b:Many doleanc it to thediſcretion of the t.de probac, 


_ circumſpeR Iudge, whois not tiedto anyone 0- f Alcx.in d.L.Gallus. 


; > a: n.14. yerſf; hoc tamgn. 
pinjonalone , but accordingtothe variety and aaum,a cum eo c6- 
probabiliry of circumſtances(together withthe ſcour Berry Tuftici- 
aduice of Phiſitians , Midwiues, and eſpecially Sr esor pn 
ſuch as be skilfull in Afrologie ©) is to decide 18.in fin. 


the controuerſic k, Finally, by the lawes ofthis &. Dec. in e per tuas.. 


probac,cxtran.z.. 

| verl. 4, 
h Coral, lib. a. Miſcel.c.22, 5 Apoftil. ad: Alex. in d. L- Gallus, vbi Aſtrologiu 
Jonge przponuntur medicis, #& Bar. in d. L. Gallus, cuius epinio & vefior,, 


Alex... in fin. 
: Realme, 


& crebrior, & tutior cſ& dicitur, attents iure ciuili, Ia, in d, L, Gallus, n. 73. &: 


% 


Realmie;atleaft in cafes of fuccrſfion of land , ir 
ſecmerhthar the ſecond husbandſhal bethefa- 
1 Tra&. ve republ. ther of thischild ;becauſe it being certainethar 
— Angllibg.cs.Tems rhe child is borne-duringthe'marryingandco- 
Kitchin, ris. diſcens, 'Dabitation betwixcrheffecondhmbandandthe 
fol.1o8, -mother|and'vncertainewhetherhewerebegot- 
ret before , it werevery'bardand danperousto 
-adindge :bim to beeanorthermans<child, 'tarher 
thenthefecohdhudbands,who!bypoſhbility'df 
Mm ApS ad Barn nature tmay'behis father Þ;andcowhonnit ſsro 
«.L.Callus. | _- ;beimpiited, tharhtadienturedſo foonevpon 
'n Aito/Vac.in'L7. alvothermans widow ®. | 
UcRarhomff. ' 1AJhen' the iflue'is 407 h warmrall and Aaffall,. 
- wut frapetbbefore the farhir-:Inthiseatethefh- 12 
0 Lex Fanol$159% ther-isffaic ro dig withour/iſlae®,  Andrhere- 
Barn. kred.vod, Forchethavi execntor , or tolwhonvany 
ric Zaftn'L.mſubti- thing is bequearhedvponicondition, if the Te- 


eutionerdevulg,& pu- fha CAT . | "7 wE 
iLfub,Mancicde-c6- ror diewithonoflue, may in'this caſebeead- 
Fenienellibancy, -minted co theekxecuronhip;orobraine the lepa- 
-cyÞ: forkilbeirthe Teſtarormaybeſaideo have 
| 9 Baran, [L. hzrc- badifſue;yercanitnotbedenied;burthar hedi- 
'dibus. Zal. in d.L.in -et yithouriſſue;becauſemrcherime ofhisdeath 


6.n.3. ds 
p. dS. quis aucem. 


. 4 Miz : T 4 » K : g - ; 
A NES. Ork The. bebadnoifſucs./Indeedefifrhe Teftatortnake 13 
Hur, c p09 .6dei- 'theghisiexecurtorgor Iwarothees hilne 
comimrt9.35-..,: :dredponndvpon)condition,ifhethalthaveno 
Ila . de-Are, A * Prot po on, , 
ie drRof.in {Lees vſurithenifrhe Feftatotafcerchemakingof the 
480.5: pen Mantic. qyill had: iflue ,alrhonghthe famewere notex- 
41.tie$ns, ant) wg epi os ap Pr% Teſtators 
\ Manitic. vo r. death, it is ſufficient to exclude thee fromthe 
> + 1-057 Hah whyuniſiipiogacy HE irdorappeart 
+ L.& ks, 8. fra. dc Tharthe Teltator didmeancof having children 
e54.& demon. tf. Zal 1: chetime of the death f : which meaning'is 
ja d. L-in jubſtitutio- , . , >: ; 
ne.n.rs.folzo, = Taidtoappeare ſometimes by this word(7hen*, 
as 
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as when the Teftator ſaith, 1f 1 baze noi/ſbethen 
7 will that A B.:be: my; executor; for this word 
(then) is ſaid toignific extremity of time , ſo | 
that-it is not ſufficient thatthe Teſtatorhadif -- - 
fyeinthe meanetime.®/, ynleſſe cuen; thea hee u 4.5. Girs, 
hadiſſue when his Teſtament ſhould take effect; 

. Which ircannotdoeſo long as the Teltator li- * 

ueth *, : x Manic, poſt, Bar. 


14 ;* When + the child is in the mothers wambe at erhurnnge ba 
ſuch time as the father dyeths/ It we wouldin this 2.5% 
caſe-know , whether that manisro bee judged 
to haue dyed without iflue, wee muſt conſider 
whether it: bee for the benefit of the. child that 
the father ſhould:bee accounted: to haue dyed 
without-iſue, ornot: For howſocuer the rule 
bee, that hee is not ſaid to dic without iſſue, 
whoſe wife iswith child at his death 7 ; yetrhat y 1.6 quisprzgnan- 
rule ought to take place when it tendethto the tm. dereg, iur. f.L, 
benefic of che child: z , notWhen, it tendeth to [9Þeamus $5 quis ate 
the preiudice of the. child, or only benefit of » L. quiin ers. £ 
another *. Wherefore,ifthe Teſtator make thee 4 fathom. | Mi 
his executor, or giue thee an hundred pound, Mancic.d! cieftvle 
ifhee dic withour ifſue, after which will made, vol.lib.rr.tir.6.n.9. | 
he dieth leauing his wife with child:In this caſc ores 
he is reputed to die without ifluez and1ſo thou iu were. d.3. Fs 
art to be admitted to the executorſhip, & maiſt | 
recouer thy legacy >, vnleſſe itbemorebencfi« 
ciall to the child , that his father ſhould haue 
beenerepured to haue dyed withour iſſue ; for 

c L.iubemus.F; 


thenthou art excluded<, pen, 
15 When | thechild qjerh ſo ſoone ac it is borne, 5590 Tebeb & ib 
we muſt confider whether it were borne in due . 
time or not: if it were borne in due time,ſo that 
| Cc by 


vi 


'S * 
Ro 
£4 
S 


|  » » Thefoorthpart. 
'  bypoſcibilicyofnature it might haveliued lon- 
Bury ger (as in the vij; ix. orx. moneth®) the father 


jn prin.de lib.& poſt- 15 judged to hauc iflue, eſpecially | if thechild x5 


1c +6e4y" alin were once heardto crie * : for then alſo bythe 
fas Step onic, lawes ofthis Realme, that man whoſe wife was 
v.vol. lib.r1. tic.6.n. {caſed in fee ſimple, ot in fee taile generall,or as 


10, por <g—aay heirein fee raile ſpeciall,ſhal beſaid to haue had 


concLio88.n.9.8r0. iſſue, and by reaſon thereof after the deceaſe of 


perL.quodceratum. his wife , ſhall hold the ſame land during his 


tbuaryf LEI life; and ſhall be called renantbyrhecurteſic of 


. indLng  FEnglandforthatitisthoughtthactheſamelaw 


fe EEagjeterre. =" isnotvſed in anyorhet Country , ſaving only 


g Brafede leg.8cb in Englatdf, But f if the child which bee had 17 
u 


er.Ang.lib.5.tit.de by his wife werenot heafdro crie, it is thought 
6xcep.c.30.0.7-%" thathe canor be retiantby theeurceſies.YVhich 
opinion, though ancient , hath beeneftrongly 

encountered of late, and (htewdly ſhaken” 
menof deepe iudgement; andreutrenrautho- 
* Dyer. fol. 25. n, tity *;andſo the fate norbeing free from con- 
59. poſtFirzh. _ tradiftion, catinot bevtrerly voideof doubr*: 
Laſt, quibus Fgnis 29dtherefore, (as irbecommerh ine) I doeve- 
yroberur. VideMe- ry willingly referre the determination thereof, 
noch. 6: pzu=P+ to the learnedand expert in the'ſtudy and pra- 
Rte  Riſecofthelawesremmperall ofthisland. Neuer- 
theleſſe, to other purpoſes and teſtamentary ef- 
fe&s, determinable inthe Eccleſiafticall courts, 


þ L.quoddicier. f. 7 {,,,>oſche ſhall not bee reputedto have dyed 


& 3. -Acpoſttm Fo . without iſſue, although his-cbild did neuer cry, 


kn.in c. 6cut.de be- fo thatit did ſenſibly breathe or moge Þ, for 
Trac { nas or whart if the child were borne dumbei. There- 
narus, coacluſ, 1988 fore I ſay by the cjuill and Ecclefiaſticall lawes, 
ye 1diciur & Concerning Teſtamentary effe&s , the father 
&L2 &3& DDbid, ſhall not becaccountedto have dyed _— 

(— 


# 
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ifſue, if rhechild didbur breathe, andthoughir 
did not, nor could not crie, bur dyed in the * a poſthu, 
handes of the midwife*; for crying is not an C.de poſthu.& jbi Si. 
only proofe of life |, ſince it may beproued by <bard.n.4. Maſcar.de 
other meancs, a8 by motion, breathing, 8&ſuch 97924<<onclu-1088, 


13 like=®,; Indeede + ifthe child bee borne dead®, m L.& magitter.C.de 


or being halfe borne aliue , yer dyeth before ic OS 


bee wholly borne 9, he {hall not beereputed to nem. Sichard.in 4.L. 
hausiſſuc?, Likewiſe in the othercaſe,that is ro quodcertatum. 
ſay ,,when the child is noc broughe forth in due ®. +” nil _ 
time, as(perhapsbeforethe ſeauenth moneth, o Alciac. in 4. L, qui 
or inthecight moneth? )ſo thatitis impoſsible Potrmi.Cu adde Te 
for the ſame to line: the parents for ang concers- uk. Colriion : 
ning Teſtamentary effefts,ſhall notbeaccomp- nac. verb. ſufeeperic, 
ted thereby ro haue had ifſue, howſocuer the 4a ey 
child for a while after the birth did ſenſibly Zari poſlir, cuius tan 
breathe and moue 1. rum caput in party 
19 If 7 the teſtator makerthee his executor,ordo So re in fin. d.L. 
bequeathe vnto thee any legacy conditionally, quimorwi. & DD.in 
ifhe ſhall haue no iflue, and afterwards his wife gs Ws 5 II 
doebring fortha monſter z Or misfhapen CTE&> ſe. Vide loſeph. Lude- 
ture, hauing peraduenture a head like vntoa ones 4 
head, or to the head of an Aﬀle, or ofa yore ig cis - pa 
Rauen, or Ducke, orof ſome other beaſt; or q L. 2.C. de pofthu, 


ji .. Socin,ſfen. conſ. 275, 
bird : fuch monſtrous creature , though ic "10" 19 ene 


ſhould live (as commonly nonedoe) yet is it conic&.vlr.vol.b.rr. 
not accountedamonegſtthereſtators childrens; **-5-2-19.Grafl.The- 
| | ſaur.com-op. $. fidei- 
for the law doth not preſumethatcreatureto commiflq.33.in fin. 
hauetheſoule of a man , which hath a forme = L. non ſunt. ff. de 
and ſhape ſo ftraunge and different from the 722m: Oden. in | 
C_ awanf. Bur if the creature brought 4L.3:C depoſthir 
orth t 4 . Bald, ind. L,non 
,docno hey POND ora or wo- An one 
man , but hauc ſomewhat more then Godby ;.a. 5. 


Cc 2 the 


: DD.iad.L.3.C.de 
ſthu.& ind. L.non 
r.& in L, ofterum. 
& in L. quzrex. ff. de 
verb, fig. Idem quoaq; 
juris eſt i quis habcar 
wes teſtes. Alciar. in 
d.L-quzrer.n.g. 
u Bald & Aug. inL. 
quod dicirur, f, de 
hb. & poſthu, 


x Sichard. ind L, 3 
C.de poſthu.n.s, ver. 
cum aurem, 


y L.oftentum. ff. de 
yerb.fignit. DD. in d. 
EL. qued dicitur, 


z &d. L. euzrer. de 
verb. ſignif. & Alciae, 
ac Rebutf, ibid, 


a Infr. cad. parr,$, 
20, ſyb kncmwe 


The fourth part. 

the ordinary courſe of nature allowerth , as ha- 
uing fixe fingers oncither hand%;or on the con- 
trary , wanting iome of tne ordinary members, 
as hauing but one hand, or one foote ® : ſuch 
creatures not excluded, but is to be accounted 
for the Teſtators child. What if there bee du- 
plication of notable members. as to haue foure 
armes , or two heads, or diſorder inthe princi- 
pall members , as the face ſtanding backwards, 
orinthe breaſt? Inthis caſeI ſuppoſe muchto 
bee attributed to the diſcretion of the Iudge *. 
And albeit the writers ſeeme rather to encline 
to this opinion ,: that they be monſters, andſo 
not to be accounted as children :notwithſtar- 
ding, ifany legacy beleft, not by the parents to 
another, Lin totheparents by another, vpon 
condition, ifthey ſhall haue iflue : in this cafc it 
ſ{eemeth that it doth not hinder the parents, 
though the father did beget, and the mother 
bring forth a monſter,whenit cannot be.impu- 
tedto their faulc; wherefore the iſlue was mon- 
ſtrous Z, ; . 

If + the Teſtator make the child in the mo. 20 
thers wombe his executor, & the mother bring 
forth two or three children at that birth , whe- 
ther are they al to be acmitted executors ? Like- 
wiſe } the Teſtator bequeathingto the childin 22 
the morhers wombe, if ir bee a manchild, a 
[em ſumme, ifa woman child , then alefler 

mme:the mother bringing forth-both a ſonne 
and a daughter at one burchen , how much is 


_— ? Theſe queſtions arcclſewhereabſol- 
eds. x 
What 


Of the formes of Teſtatnents., 18g 


What order 4s to be taken concerning the ad- 
miniftration of the goods of the deceaſed, 
whiles the condition of the executor- 


EY THE 


r Of the remedy whichcreditors andlegataries 
haue regs the ſuſpence of the condition of the exe- 
cntorjbip. | 

2 T, h, fir f8 remedy, is to commit the adminiſtr a- 
tion to him that is conditionally aſtignedexecutor, 

3 The effett of this adminiſtration. 

4 What if the Exeentor 'will not medille with 
the ailniiniftrationor poſſeſ5ion of the goods inthe 
weane tme. 


$. xj. 


20s Or asmuch f as the nature of cuery 
7 B22 honeſt andpoffible conditionis ſuch, 
d as it doth ſuſpendtheexecution and | 

One "feof thedipoſition ©, ſo that in a I. qui bzredi. de 
the reane time the party deceaſed can nor bee ONE ones L.fi 
iudgedto hauc dyed cirher teſtare, or inteſtate; $; quis omifla cauſ 
and confequently he that is made executor , is reſta. L. cederediem, 
neither tobe receinednor repelled inthemeane 55,7: ag, & ons 
time to or from-the executorſhip Þ. : It ſhall 1egarum.q.52.& ſupr, 
ttor- bee amiſſe to ſhew what order is to bee pared, _ 
taken, for, and concerning the poſſeſsion and ,cquirhered pi of 
adminiſtration of the goqgdes of the deceaſed, in $. heres. Inflir. ds 
and what remedy the creditors and legararies ©*:*4. inflituend, 
have, for 'the obtayning of theit debrs and le- 
Cc 3 gaCies, 


"medium, tamen ture 
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gacies, which are due preſently after the death 

ofthe Teſtator, whules the condition ofthe ex- 
e Quod aurem iure Ecutorſhip dependerh ©: For it ſeemeth nor on- 
civil: non pofluntle- ly inconuenicnt, but vniuſt alſo, that they,ceſpe- 
pare pert pendent® cially the creditors 4, ſhould be remedilefſc all 
nis, vin qua tora vis that while, during the ſuſpence or expectation: 
mpg p0" oh orocrr® ofthe performance ofthe condition, vntill that 
Anglia, prour ali bee performed by the executor, whichperhaps 
plenits diximus, in- would not , nor couldnot be effeaedin feauen 
4 Pi ikores enim YFAIEs. | | | ' 
de damno vicando :, The firſt , remedy. therefore is this, confi- 2 
9.49 2 bay co dcring that hee which maketh an executor cone 
re dignoſcuntur. L.. ditionally, cannot be iudged ro haue dyedintc- 
ſcimus, $. & 6 przfa- ſtare, rhe. condition. depending ,,.or ſolong 2s 
_ pr —_ the Teſtament may.rake effe&.< :.andio the ad: 
de acquir.hzred. miniſtration of the goodes cannot be cominit» 

tedaccording to the Statutes of this Realme,. 


which prouideonly inthat.caſe, where a man. 


F Star, H.8. an21... dyeth inteſtate ,. or where the executordothre- 


5.6 tat E3-20-32- faſetoprouethe Teſtaments, Itjs prouidedby | 


g.L.  quisinſtivua- the Civil and Eccleſiaſtical Jawes,that itſhal be 
IE - 4 Jawfull for the Ordinary , $0 commit the admi- 
h & L.ſiquis. Quz Aiſtration and poſleſsion of the, gogdes of the- 
lex &zf1_credicoribus deceaſed, to him that is. tmade exccutor,.only 
rantom Rrabeat, IC £rand during ſo long time as the'condition 


quo vumnur,legatarijs dependeth, and is notcxtant,orclſe deficient $2 


quoque ſuccurritur, Hy +yertueof which.adminiſtration, or decree 3; 


vtpote,quibus legara 


omrige dcheaarur, ofpolſeſlion,the ſaid execuronmay entes ro the 
eriamſi oeige nſti- ſa;d goods, and may adminiſter atidſ{c] thefamg 
Of fort c{arisfying ofthe debts, due by.che Teſtay 


aliquis cxiſtat hxres, Y 
ſeu exccuror (infr. tor, andpayment of his legacies pe Ts 


arty, $.19.) ncdum * | 
LHrh pen Wy era thed.,.and may bee Conuented by them ,/it hee 


conduio, make delaics ring the timeaforclaidÞ : Ang 


= . 
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if afterwards the condition bee performed or 
extant, then may hee ftill retayne the goodes of 
thedeceaſed,as executor to the will i: Bur ifthe i Dum ramen probz- 
condition be infringed or deficient, then ought gt Orton? 
hee to makereſlitution to the next of kinneto probacum. 
the deceaſed, or to thoſe thatſhall haue admi- 
niſtration of his goodes *: For by breach or de- & L.z.s.6 fubcondi- 
fect of the condition, the deceaſedis reputed to Fn*-B. debon.pott 
- ecundii Tabul.Graſ, 
haue dyed inteſtate, or as hee had never made Thefaur, com. op. $. 
executor! , and the former adminiſtration is fi- bon.poſſq.5.n.z. | 
- Niſhed, and anew may be committed ®. þ ———— a 
4 Ifhee that is made executor conditionally, wr.demileeft.f, * 
will not meddle with the adminiſtration of the —_ f apyerar] 
goodes of the deceaſed, nor yet performethe jag, © © 
condition, the nextremedy is this : you muſt 
confiderthenatureof thecondition, that is to 
ſay , whetherthe performance of rhe ſame dog 
conſiſt inthe power of the executor or not ®: © d.Lfiquis.g.r.&2 
If it beeſuch a condition as hee may cafily per- | 
forme,then may the Ordinary aſſignevnto fim 
a competent tearme, for the accompliſhmenr 
thereof ©; within which time, if the executor 0 Forraſte 100. dies 
doe not performetheſame, ir isrepured for in- <xtancis, &annum 
fringed or deficient ? z and fo the adminiſtra- h_ * Pit 
tion may bee committed according to the Sta- 4,S. 1. : 
rute, in this caſe, as of one dyinginteſtate q: Þ, 757 & Paul. de 
Andtheexecntor ſhall bee excluded, ifhe doe q 5:ar. 1; __ 
 notpurgehis delay, before the adminiſtrators ©5- 
, doe meddle with the goods*. Bur if the Ordi- «+ Bald. alijind.s.x" 
art mer. ofthis willſhall commiradmini- 
tration to ſome other without the executors 
knowledge 3 or without appointifig ro hin 
a competent time for' the accompliſhment 
Cc 4 af 
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of the condition. mentioned in the, will, vp- 
on the which he is made. executor, which con- 
dicion hewas willing to have performed at the 
firſt, and afterwards doth performe the.ſame, 
andchen proucththe will. In this caſe the com- 
- mittee of the Ordinary , thax.ist0 ſay,theadmi: 
niſtracor is in danger to be ſued bythe executor 
G Abridgementdez, in an action of treſpaſlc s  vnlefle the executor 
cates edir, Anno Do- 4; 1refuſe before”: Qr. vnleſle-the; Teſtament 
mini 1599.Tit, Admi - | | a . 
niſtrarion., fol. x83. Were ſo. ſecretly kept that the Ordinary, Was 1g- 
yield norant thereof, which ignorance js rarher tobe, 
7 Ibidem, . . . s a 
8 Preſumends cc, intendedin the Ordinary, not only becauſe 3x 1s 
om oy 6 ince; a matter infa&Q®, but alſo ofanother mans, the. 
Cn en 3D: knowledge whereofis,not preſumed ®. Morens. 
communis & vſu re- ur it ſeemeth that where there is a, Teſtament, 
ceptacſRopinio(maxe- ton 1 ini | 
ps x (max* there the ationagainſh he amioarhal 
przſumitur,) pulchre be abated, where there. b4 EXECULPArS ab an i 
Docec.Francil. Man- willing to vndergoe the exccurorſhip,albeitas, 
tic.deconieR.vlr.yol, they. hat Tproued the Teſtament **, If. 
lib.z.cit.1.n.3.8 4. yet. &y: aye.nQ br 6 4614 is, MEL - PL 
9 L.Vcrius.f.de the condition.canlilt not in. the, power of the: 
robac, Ai ite 
prove. þ Jomfedes SHOOT » iv may the Ordinary. at.theperiti- 
caſes, vbi, 5, foa85, 0h Of the creditors, appointatunetothe.cxe-, 
"FR cutor to vadertake the. adminiſtration and poſs. 
- ſeſſionofthe RpOAffhring Men time,, it hee: 
refuſe or negle& tq vndertakethe. ſame admini- 
ſrations then may. the, Ordinary, commit the; 
fame to ſuch as hauec intereſt, vntill ſuch time. 
\ 4.$a.&DD.ibiq; 25 the condition be either extant or deficients. 
| Either elſe the Ordinary may make a letter ad. 
collizendum bona defuntt : to lomepother per-. 
ſon then the executor. Buthere.the Qrdinary; 
| had neede to take gaod heede,, For this is a dan» 
gerous courſe to himſelfe , becauſetharperion. 


which. 


- 


of the formes of Rſtaments. Wy 

which hath a letter adcolligendum , not being 

adminiftreror-, the aftipns wich otherwiſe 

might be broughtagainſtthie adminiſtrator, do 

now lye again(t the Otdiinary , aſwell as if hee 

tookerhe gopds.into hisawnehaudsgor bythe 

handes of any of his ſeruants, by hisappoint+ 

ment.or. commandement.”*.. But: whatriif hee ,; Tearmes of 1, 
which hathletters ad calligendpm,, hath alfo.au- verb. Adminiſtrator, 
| thority from the Ordinary to fell ſuchgaodvof gore gangs 
the decealcd, as otherwiſe would perittiz& que Abridg.dez cales. Tir. 
ſermndo ſtrnari non poſſunt,and thereupon doth: Fexecuror. fol.r76.o. 
{e)lſuch as could.not be:preſerued,. Whether * 

is he ſubic&t.ro.be, ſued. by: the. creditors of the 

deceaſed , as executor.ofhisownewrong; yt 
ornay.?.In.this.caſe.l ws 5x meds er 1adhe 

can not pleade, thathedid.neueradminifteras 

executor, or What he,did, was by vertue of the 

letter ad colligendum & ad vendendum bona: ports 

tua, C6. FOL ans Wea thatalbeittheOrdi- 

nary may grant authority adcolligenaumy avber . _ 
CR eat = SS 
dum bonedefuntit, ctiamperitara:*. . Andſothe ment der cates. Tix. 
autbority.not being. goodinlaw, hemaybedu. ,,O THR. 
ed aSexecutor of his one wrongs,howſocuer: 13 Erita poſt maty- 
thoſe goods by him ſald wouldotberwiſe have 7m deliberationem 


% 8 tuit Iudicatum. Teſt, 
periſhied '2 D.Dyer.vbiſupra, 


The fourth part. 


Ofthe making ofan Executor, 
to, orfrom a certaine 
time. 


1 Au Execator may be ordyywed,, either for « 
time, or fromatime, 

2 The Ordinarie may commit adminiſtration 
wntill there be au Executor , or after the execator- 
ſhip 6 ended. | | 

3 Whether « man may die partly teſtat*, and 
partly inteſtate. ; 

4 Whether he « ſaid to die parth teftate, and 
partly inteſtate , which appointeth an executor , to, 
or from an uncertain time. | 

5 CM legacy may be ginentoor from acertayne 
#:me, or to, or from ax vncertaine time. 

6 That legacy is not tranſmiſible , which is gi- 
ver from an vncertaine tims. 

7 What if the uncertainty be not about the que- 
tion whether, but about the queſtion when? 

8 What if the uncertainty be not ionned tothe 
ſubſtance of the legacy, but to the execution. 

9 Thelegacy is not tranſmiſſible, when the que- 
ftions only when, not whether. 

Io The Teflator may make that tranſmiſible, 
which otherwiſe ts not tranſmiſsibles 

11 Whether that legacy be tranſmiſsible , which 
4 rinen after acertaineage. 

Iz Difference whether the legacy be ioyned to 
the ſubſtance, or tothe execution of the diſpoſition. 

13 Certaine caſes wherein a l-gacy ts tranſmiſe 
ſible , albeit the age be toyned to the ſubſtance of the 
legacy. 


$-xvij. 


+ 


' þ. xvij. 
P,.z Lbeittby the civill law Heres the 
FAYSS beire cannot be inſtituted, either 
-\E& fromacertaintime,or yntill a cer- 
MS/4 OÞ raine time®,, leaſt the deceaſed 
MINS mightſeemetodie, partly teſtate, 
andpartly inteſtate Þ:yet where anexecutor is 
ordained howlſocuer the executor-bee, quaſi 
heres ©, atleaſt by the lawes of this realme, hee 
may be appointedeither from a certaine time, 
or vntill a cextaine time 4;For example, the Te- 
ſtator makeththee his executor after the expi- 
ration of five yeares next after his death, orhee 
doth make thee his exccutor, for & during five 
eares next after his death : This aſsignation is 
2 |awfull by the lawes ot thisrealme ©. Andtheft 
Ordinary may commit the abminiſtraris ofthe 
goodes ofthe deceaſed tothe nexrof kinne in 
the meane time,duringwh.chtime,the a& of 
the abminiſtrator is good, andcannot be auoi- 
ded by the executor afterwards*;; forin the 
meanetime he dierh inteſtare; Andlikewiſe hee 
may commit the adminiſtration of.che goods 
of the deceaſed vnadminiſtred by thee; after the 
expiration of the time of thy executorſhip, 
wherethou art appointed: executor; but. dr a 
time. For after the tearme beexpired,he is ſaide- 
to be inteſtate 8. ' 
Where ftitis ſaide that aman cannor die 
partly teſtate,and partly inteſtate, tharistrue 
wherethe ſtritneſle of the ciuill law is obſer- 
uedh; But where therteſtator is not tyedto - » 


Of the former of Teftamemts, =187 


a L.hxrediras. f. de 
hzred. infticuend, $. 
heres inſtir, cod, tic, 
b L.Ius noſtrum, de 
reg iur.ff.cuiusregu- 
Iz rationem aflignat 
Porcius.in $.& voum 
Inſt..de hzr. inſtitu- 
en d. 
c Supr.1 part. $.3,n. 
19 Haddon, de refor, 
leg.ceclaſt. Ang, Do& 
& Stud, lib.z. c. 11. 
Tra&.de repub.Ang, 
1b.3.c.'9. 

d Brook Abridg, tit. 
Cexec.n.t55.tit.aim:in 
n.45.Plowd.in caf.in- 
ter Greisbr, & Fox.,. 
e Brook ybi ſupra, ., 


fPlowd.in caſuinter: 
Greysb.&.Fox.. 


% 


g Brook; Abrid' cix:- 


adminiſt.n.1.&n 4c, . 


h Dec.CagnoL& Hi- 
ero,Franc.in d, L.ivs 
noſtrum,de regaur . 


dv; rn. 
Tr 


, "TY e 


4 
, ”— TIT 


i L.mites, f.de mil. ſtrict obſeruance,wherther it be by reaſon ofle- 
Sous Fall priviledge,as in millteric Teſtementsi,andin 
k Bar, in L,1.C.de Teftaments «pics cauſer®, or whetheritbeby 
ſacrofan.cccle.iyero cuftome oftheplace, where the Teſtator abi- 
prancin dl. 10509- qeth 1, as in England,whereweinioy all immu- 
IHycro.Franciind.L. nitie ,norbe tyed to any other obſcruance in 
_ making of —b cocky thenthatwhich is /uri 
m Supr.t. part.$. 10. ; 2 

in prin. Tra&t.de re- g2ntium®;intheſe caſes and places, a man may 


Anpl.lb.3.c.7. (©; n en, 
x Brook & Plowd.v- gt 0s teſta : ak 
bi ſupr. adde Socin. trhefTeſtator doe ordaine , or makean , 
Tra&. reg. & fal. reg. ,executor, from or vntill an vncertainetime, as 


" 400. vbicradidit 20. 


Ci teat got from or varill the death or matTiage of his 
quis decedete pro Sonwue: this aſsignationis good and ſufficient, 
pacre_reffatys, P79 .cyenbytheciuillaw®,neicheristhe Teſtator in 
D}in tempus. f.de This caſeſaid co diepartlyreſtate, and partly in- 


hecedinfitL.excrs: reftate e:for an vncertaine time is compared to 
neumeod.git.Cglo.  -onditiond,whichif ir cometo paſie, and be 
in. heces. Inſtir, de 3 \ n 
hercd.inftuued.GraiT extat,the teſtator is repured to haue died wholy 

claur. com. op. $.. teftate*;:for acondition purified hath reference 
Irifticutis. q. 24. 8.4. 


p Hyers.Franc. in d. back-ward,8& is vnderſtood,as if it had been ac- 


nr =Y compliſhedimmediatly vpon the death ofthe 


4 A demontaſin I Rtator',ficither canthe Teſtator beſaid ro dy 
L. 6 cui legerur. de inteſtate in the meanerime before the cuent, or 
leg,1.n.6. Cuiac. ob- qyhiles the condition dependeth in expeRati- 
{eruac.lib.r$.c.1. . JE WP Fn 

r L.hzres quando- ON*.Yet malegacythe Condition purified hath 
eunqz.de acquir. hz- got relation backward ,to the death ofthe Te- 
qr gr = gon tary had ben then accompliſhed, 
ur.f,» 29m but onelyto me ofthe exeedlenee or per- 

\ L. quoddicitur. de formance ofthe condition *+. And therfore the 
mil. reſtom. Lhzr& <p : _ | 

quidocin; de acquir fruits and profits which ariſe out of the legacy 
hzred.ff. Minſing, in | | 

$-hzres- laſtic.debgred,ioftirutd. Tiraquel. de rerraR. $.1. glofli2,27, £ Minſing, 
mds.heresn. 14 Bar.Jlaſ.& alij in L, fiibusfam, dr verb.oblig.L.quz legara tt, 


de reg.Otur.& ibid, Dec. &Hiero Franc, 


in 


7 


Of the formes of Teflaments. 


m the meane time, arcnot due tothelepatary*5, 5 videBald, inT., 
eſpeciaily when as the condition is arbitrary or fin.$.ſedquis.C.com, 


189 | 


ſuch as is in the power of the legatary to per- a 


forme the ſame ar his pleaſure **, But if the 1+ BarinL. 8 isqui 
condition bee infringed , or become deficient, 2'9 tempore. f, de v- 


thenis the Teſtatorto be adiudged tohaucdied 
alwaies inteſtate , and not from che time of the 


breach, or defect of the condition ®; which is , yyers.Franc.in &. 
the cauſe wherefore. in conditionall aſsignati- L.ius noftrum.dereg. 


ons, theadminiſtration can not be committed * i: 
to the next of kinne, as in cale of one dying in- 
tcſtate, fo long as the condition is in ſulpence, 


as hath beene before declared. 


And here + note, that as an Executor may 
beappointed from a certayne time, or vnull a 
certaynetime : ſo a legacy may bec bequeathed 
either from a certayne time, or vntilla certayne 
6time *. And albeit. where f a legacy is giuen , gag Thefaur.cs, 
from,or after a certaine time,the legatary dying op.$-legatum. 9.43. 


inthe meane while , before the time be 


ecome, 


the Executors or adminiſtrators of that legata- 
ry may demaund andrecouer the legacy, after 


L.s. ff. quido dics, 


the day is paſt, as _ the legatary himſelfe [eg.ceGrald.g.43, 


if he had liued Y-: vnle 


c the meaning of the Te- 


Vaſq. deſucceſf. pro. 
grefi.lib.3.$.29.n.2, 


ſtator be contrary *, or vnleſle ic be ſuch a thing 776030090, 
as cannor be tranſmittedtotheexecutor,as pet- de cond.& demon.Ff, 
ſonallſeruice *®: Yet f if the legacy be giuen af- 
ter an vncertaine time(for ſo alſo it is lawful for 
the Teſtator to doe Þ) the legatary dying in-the Cpidodienleg, ced. 


meane while, the executors or admwin1 


rators 


of thelegatary deceaſed, can not demaund the 
$ ſame, bur are vnterly cxcluded<: and that f nor 
oncly when it is vacertayne, whether it ſhall 


bappen 


Mantic.de coic&,ylr. 
yol.lib.r. tit,zo,n,8, 
a+ Lf poſt,in prin. 


ID1 . 
b Grafl, d. q. 43, 
c d.L.fipoſtdiem.L. 
fi. Titio, ff, Quando 


dies. leg.ced.Graff.a. 


Q, 43+ 


% 


ed 


A In = _ 


The fourth part. 
d L.cumteſtator.C. happen, but alfo when it is vncertayne whez it 


de manunull. reſt. 


c L.ſiTinuo.ff.quido (hall happen ©: for eXamp lc 4 the Teſtaror gi- 
dics.leg.ced. L.ficui. ueth thee an hundred pound when his daugh- 
S.-1.de leg. Grall.d 4: ter ſhall be married. This is vncertaine whetherf 


43+ ; 
f Alex.cofil.55.vol.z itſhall happen atall orno : or the Teſtator gi- 


5 Colnc.obſerua i, ucth thee an hundred pound when his ſonne 
ccſprogret.ib.3.6.7 (Þalldic. This is vncertaine when $ it ſhall hap- 


n.rr.&$.29.n.3.infin pet, not Whether it ſhall happen, for ir is cer- 
4 | Cry gore tayne we muſt all die. In both which caſes, if 
3 ww: agree. thou die before the day become, that is to ſay, 
demon.ff, Bar, in L.fi before the marriage of the Teſtators daughter, 


11 = uy A _ l 
16 lego 5, 1-4 ordeathofhis ſonme, the legacy is vterlycx: 


i Alex,in L.ſenis.ad tinguiſhed, or as if it had beeneconditionall Þ. 
_ cel. f. Taf. pot Neither f is it material whether the vncertaintyg 
Bald.& PauLde Caft. , : : 

ind.L.fi cui.$.r. ds DE i0yned to the ſubſtance of the diſpoſition, or 
leg.r. Graf, Theſaur. to the execution thereof:for in both caſes the le- 


wag ap ont; gacic or diſpoſition is reputed conditional! * : 


progref{.lib.z.5.29.n. and {o it is not materiall , whether the reſtator 


4. quz opinio icilicet . 'B. | 
quod legatum haiuſ- ſay, I giueto 4. B. an hundredpound when 


modi non fitin diem, MY daughter ſhall marry, or when my Sonne 
ſed conditionale, vbi ſhall die: In which caſe the vncertainty is ſaide 


dics eſt incerrus,qui- . 
do (veluti poſtgor. *© Þ© ioynedto thevery ſubſtance of the diſpo- 
tem alcerius) vrcom- ſition: Or whether the Teſtator ſay,I giue to 4. 


munior, ira &eſt ve- pz, an hundredpound,, and I willthat the ſame 
rior, ex relatione 


rafſ. 6.1 ' ſhall bepaide when my daughter is married, or 
o n.8. cul jubleribic my ſonne dieth &: In which caſcit is ſaide tobe 


Miric.de conict.vI. {ned tothe execution of the diſpoſition!.For 
vol. lib.1. tit.20.n.3. 


k DD.in L.cui.6.1, as Well in the onecaſc as in the other , if the le- 


4 eg Cage B29y dic beforethe marriage of the Teſtators 
thekciDocia "ng daughter,.or death ofthe Teitators Sonne, his 


m Vaſq. de ſuccefl; eEXecutors or adminiſtrators cannot demaund 


p ogreſl.lib.3.8.:9.n. the legacie m, | 
4.Mitic.decoiec. yh. _ 
vol.lib, 11.tit.26.n.3, But in very truth ( if wee looke alittle nee- 


rer 
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rer vnto the cauſe) the time of anothers death 

is not only vncertayne,, in reſpe& of the que- 

ſtion whey , bur alſo in ſomereſpe& of the que- 

tion whether ®:for who is certaine whether that n L. kzres meus, f 
the other ſhal dic before the legatary ?and this I 4c <ond.& demon.& 
ſuppoſe ro bethe principall cauſe, wherforethe OY 
legacy which is giuen, or is to beeperformed 

after the death of another, is reputed to becon- 

ditionall : namely, becauſe it is vncertaine whe- 

ther thattime ſhall happen during thelife ofthe 

9legatary®. For | if the queſtion bee only when o Bald.ind.L.heres, 
the time ſhall happen, and not whether it may Cuiac-"Þ. 15. obler- 
happen during thelife of the legatary, thenthe codtuls ah dtd. 
legacy inreſpe&of tranſmiſsion, is ſaidto bee 2:-tic.20.n.4, 

pure and not conditionall ? : As for example, , qr.teresmeus. 
the Teftator giueth thee an hundred pound, ro ibiBald.cum Paul,de 
bee payed the day beforethy death:here the va- <***: ; 
certainety is only when the time ſhall happen, 

not whether it ſhall happen during thy life : 

wherefore in this cafe, ts thy death, thy exe- 

eutors or adminiſtrators may recouer the lega- 


cy 9, and that withoutdiftinction, whether the 4 4--beresmeus.L. 

' 4.tf. quando dics,leg, 
vncertainty bee ioynedto the ſubſtance of the ce. 
legacy as I giue thee an hundred pound the —_—_— Erlicet 
day beforethy death ; or wherherirbecioyned ,,, mans, 7 Par 


to the execution of the legacy ; as I giuethee poſſicadiungi praſta- 
an hundredpound to bee payed the day before 52! legati, & non 


ſubſtanciz:rameE cum 


thy death. ratioillius legis firge- 
Wherefore where it is faid , that when a ncralis, &in viroque 


es” ſu mili 
legacy is þ after an vncertayne time, if rhe anks —— 


legatary dycin the meane while, his executors non cedere viuente 


= - Jegarario,vis legis no 
or adminiſtrators are excluded from demaun HE 


ding the ſame legacy, albcitthe vacertainty bee plum anguſtanda. 
about 


ſ Bald.ind.L.heres. 
Mairic de conic&.vir. 
vol.lib.1x. tit,20.n.4. 
Cuiac, lib, 18, obſer- 
uac.c.1.laſ.in L.f cui, 
$. hoc aurem, de leg. 
I.n.7. 

t d.L.hzres meus.f. 
dc cond.& demon. 


u L.in c6ditionibus. 
f.de cond.s& demon. 
Manric.de c6ic&. vir. 
vol.lib.11, tit.20. n.$. 
Vaſq. de ſuccefl. pro- 
grell. lib.z, c,29.n.15. 
16, 


x De hacq.vberrime 
ſcripfir Vaſq. de ſuc- 
cel. progrefl. lib.3. c. 
29.& generalitcrDD, 
in L.f1 cui. $. hoc au- 
tem.tf,de leg.l, 


y L.fiTirio.f.Quan- 
do dies,leg.ccd.d.L.fi 
Cui. $. hoc autem. de 


leg. 1. 


z DD.ind.$.hoc au- 
tem. 


The fourth part. 


about this queſtion whez ; that concluſion hath 
divers limitations. The firſt limitation or re- 
ſtraintis, incaſe alſo it bee vncertaine whether 
the ſame ſhall happen during * the life time of 
the legatary : otherwiſe, if irmuſtneeds happen 
during the lite of the legatary, then the execu- 
tors or adminiſtrators of the legatary are not 
excluded, although it bee vncertaine when it 
ſhall happen*. Another limitation is, when 
it is the meaning of the Teſtaror,thatthe execu- 
tors or adminiſtrators of the legatary ſhal haue 
the legacy , notwithſtanding = death of the 
legatary in the meane time; forthen the vncer= 
tainty of the timedoth not make the diſpoſiti- 
on conditionall, becauſe the Teftator may if he 
will, make that tran{miſsible, which otherwiſe 
is vntranſiniſsible v. 


What | if the Teſtator doth bequeath ſome 


legacy , when the legatary or ſome other per- 
ſon hath accompliſhed 4 certazye age, whether 
(ifthe legatary, or that otherperſon die before 
that age ) may the executors, or adminiſtrators 
of the legatary obtaine the legacy * ? This que- 
ſtion I ſuppoſe is thus to be anſwered. 


Io 


IL 


If f thetimebeioyned to the /ubtarce of the 12 


legacy, then the executors or adminiltrators 
ofthe _— deceaſed before the accompliſh- 
ment of that age, are without hope of obtay- 
ning the legacy Y : For example, the Teſtator 
doth giuethee an hundred pound, when thou 
ſhalt be of the ageof 21. yeares; thou dycſbbe. 


fore that time, thy executors or adminiſtrators 
cannot obraine the hundred pound =;except in 
Ccrtaine 
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x3 certaine caſes, whereof the firſt caſe is, when . 

relation is-made to the age of the executor, 

who is charged with thepaiment of the legacy, 

and not to theage of thelegararie, or * an 

third perſon ©; For example, the Teſtator doth a Bar.ind.s.hec au- 

will or charge his-executor topay vnto thee an *: 

hundred pound, when he ſhall bee of the age 

of xxi.yeares, before which time the executor TN 

dierh, Inthis caſe(by the opinion of diuerſe®) , ENS 

thou maicſt recouer thy legacie againſt the exe-. Dec, ind. g. hoe au- 

cutor of that executor,dying at ſuch time as the {© pt arae= wn, 

former executor,it he had liued,ſhou]d haue ac- Fac Alimen & prmipra 

compliſhed theage preſcribed inthe Teſtment: 1s. 

Their reaſo is,becauſethe Teſtator is preſumed 

to beare greater loueto his owne executor, on 

whome hee hath beſtowed the reſide of his 

goodes,then to the executors executor, whom | 

peraduenture he did not know ©: Wherefore < 9 rare a} 

ſecing the Teſtator charged his owne execu- / _— a= of 

tor whom he more loued,the rather then is hee mi. 

preſumed to charge his executors executor 

whom he leſſe loued ds, Howbeit ifthe Teſtator 

charge his executor with the paiment ofthe le- 

gacie by this word #f\, as if the Teſtator com- 

maund his executor to pay vnto thee an hun- 

dred pounde, ifhee ſhall accompliſh the age of © Bar.ind.s.hocau- 
/ "a Ag rem.per L, fi ſeruus, 

X&xi. yeares. Here the legacie 1s conditionall, £1%.. 16, | 

and therefore if the executor dic in the meanc f L.fideicommilſaria 

while,the legacie dieth together with the exe- caSiuu _ | 

Ri" : ib, 
cutor©.Andſoitisif theexecutor bee charged par.cum Paul.de Ca. 
with the panned ofthe legacie after hee bee of firenſ.&LancelDee, 


ſuch-age*: Nay more (contrary tothat which TS ny 
| Dd on 


The Fourth part 


is faide before)although the Teſtator do charge 

his executor withthe payment of thelegacy by 

this word when, as in the firſt example; cuen 

there alſo by the recciued opinion of the more 

en. $41. Trot, PArt > the legacy is concludedto bee conditio- 

: Cams, Alex.a. Dalls: and therefore if the executor dic before 
rer.& Ial.in d. $. hoc that age, the legacy cannot be recouered a- 
Mee Pn ing 6 gainſt the executor ofthe executor deceaſed Þ, 
contra Bar. & cius ſe- NO More then where it is giucu after his exe» 
quaces.aic Iaſ.vbi ſu- cytor haueaccompliſhed ſuch an age:for albeix 
DT. incercidit. de this word (after doth import a more full per- 
com.& demon.f L.v- feftion of time then doth this worde whex i, 
—__ aurem-C.de yer they differ not in makingthe diſpoſition 
; TaCAlex. & alij.in Conditionall: for that is done as well by the 
d.s.hoc aurem.  Wordwhen, as bythe word after k, Vhat ifthe | 
ſenciune Salic.Imol, EXCCutor being charged with the payment of 
Alex.&Taſ.ac.Moder the legacy , when, or after he haue accompli- 
in d.$.hoc aucew. (he acertaine age, the legatary himſelfe do 
dic,the cxecutor till liuing, whether may - the 

executors or adminiſtrators of the legatary de- 

ceaſed recouer the thing bequeathedof the ex- 

1 Paul.de Caftr. in d, Ecutorthen liuing,after he haue accompliſhed 
$-hoc aiic.in leR. pad, the agclimited inthe Teſtament? Ir ſeemeth 
vert & mulo roms thathe may. becauſe the condition is. here ex- 
C.decad.tol.Liiner- tant: notwithſtanding becaule it is concluded, 
cidir. de cond.& de- that the legacy in this caſe is conditionall,ther- 
og "Hg p1zſu- fore howlocuer the condition do - afterwards 
mitur reſtaror magis come to paſle,yet was the legacy extinguiſhed 
9th um legs" by the death of the legatary , the condition 
ecutorem, lices velit CY andfo cannot beerecoue- 
dare PI IIS: red by his executors or adminiſtrators, vn- 
1am ar.in dhe. lefſe it bopraoued(for it is not preſumed®, that 


autecm. the: 


L, - 
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the Teſtator did-meane the —_— , » Lieut 

The fecond caſe is in fauour of liberty or f.de cond. demon. 
freedome from bondage? : For example, the ur yn _— 
Teſtator doth manumit his villeine, when his Bar.in d. 6. hoc au. 
ſonne ſhall artaine ro the ape of one and twen- *<". in fin, 


MD. hs 42 L.G ira ſcripruw,f, 
ty Yeares. In which caſe albeit his ſunne doe L ——— | 


not attaine ro that age, yer ſhall the villeine bee 

free, at ſuch time as he ſhould haue attained vn- 

tothat age, ithe had liued 9, | 34 q d.L.fi ira ſcriprum, 
Thertturd caſe is , when any legacy is leftto X42 4.5.hoc au- 

ſome godly vſe, for then alſo the legacy may 

be recouecred, notwithſtanding the death of that = Vaſq. de ſucceſl 


perſon,to whoſe age the teſtaror made relatis *, PI287f-ib 3-5.29.n. 


$.in hn, vbico6cluſio- 


The fourth caſe is, when the time'rendeth nem hanc varijs con- - 


. . 4 | - firmat medijs, 
ro the diſſolution of the legacy : For cxamp le, 17 ares, caſes, n. 


the Teſtator doth giue thee renne pound yeare- 5, pulbeck.paraler.r 


ly, vntill his ſonne doeattaine to the age of xxi. part. fol. 42.b, quam- 
yeares:In which caſe, if his ſonne die in the ax adage vary Par 
| , . eſt ſub regu» 
meanetime, thou maiſt obraine the legacy of 1: pradidta, quiahic 
renne pound yearcly, vntill ſuchtimeas the Te- *©=pus rc ay 
ſtators ſonne ſhould have attained to that age, juſttantiz? Vide ad- 


ifhe had lwuedſ. Solikewiſcif a man bequeath dic. ad Specul. tir. de 


1 : frutib.& inrterefle.s. 
twenty pound to A.B.to be paid in foure yeares ——_ 5 


after his the Teſtators death,who dyeth, and af- ſ L. ambiguiratE.C, 


; | de vſufru&.Bals.in d, 
ter him the legatary dyeth alſo, before the foure LE Tikes. 


yeares be expired, yet in this caſe, the executors ym. ge fuccefl, pro- 


or adminiſtrators of the legataty , may tecouer grefl. 1b.3.$.29.n.z, 


the money bequeathed, or ſo much thereof, as | B22 rent 


15 behind or vnpayed TT, ineand. L.& in L. 


The fift caſe is, when it is the will and mea- Scius. ad Trebel. i, 
Paul. de Caſtrenſ, in 


ning ofthe Teſtator, that the legacy ſhould bee 1, 1 ambiguirarem, 


tranſmitted. | n, 2, 
Dd 2 But 


u Bar, & alij.ind. $. 
hoc autem. per L. cx 
his C, quando dies. 
leg. ced, 


73 L. ex his verbis. 
| C.quandodies _ 
' ced. &DD. ibid. Vaſq. 
de ſuccefi;, progrefl. 
lib. 3.$. 29. 
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But if the time of the age bee not 10ynedto 
the ſubſtance of thelegacy , but tothe execution 
or performance of the ſame : then thelegatary 
dying in the mcane time, his executors or ad- 
miniſtrators may recouer the ſame when the 
time is expired, wherein the legatary if he had 
liued,ſhould haue accompiſhed that age". For 
example, the Teſtator doth bequeathto 7. B, 
a hundred pound,which he willeth ſhall be pay- 
ed,when he ſhall accompliſh the age of one and 
twenty yeares. After the death of the Teſtator, 
thelegatary alſo dyeth , before he haue accom- 
pliſhedthe age of one and twenty yeares. In this 
caſe rhe executors or adminiſtrators of the de- 
ceaſed legatary,may recouer the ſame, when the 
time is accompliſhed, wherein the ſaid 4.3. 
it he had beene thenliuing, might haue recoue- 
redthe ſame **. Vhatifthe Teſtator bequeath 
to ayonge maide a hundred pound, for and to- 
wards her marriage, and ſhee dyeth before ſhee 
be married, whether in this caſe, may the exe- 
cutors or adminiſtrators of the legatary , reco- 
uer the legacy, againſt the executors ofthe Te- 
ſtator deceaſed, yea or no? Thedeciding of this 
doubt, doth chiefly depend vpon the Teſtators 
meaning, which if1t may appeare, the queſtion 
is abſolued. For the Teſtators meaning is the 
predominantrule to be obſerued , as in many 
other, ſoalſo inthis caſe. But if his meaning, 
doe not otherwiſe appeare then by the bare 
wordes formerly recited , for mine owne part L 
doeſubſcribe to their opinion, who do holdthe 


legacy 


. 
oy 
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legacy to bepure and (imple, not conditionall ; 
and conſequently that it is transferred to the 19 Bald.confil.249, 


executors or adminiſtrators *? of the deceaſed Y21-4, Crauer. conbi. 
r01.Couar,in c. 3. dc 


legatary, and recouerable by them , eſpecially c@a;exr.n, rr.verſic. 


if thee live vntilſhee weremariageable,though ſeciido apparer.Dyer. 
fol. 59. Fulb. paraler. 


neuer married **, Bur if thelegacy had beenc 1, #o1.,2. Mcnoch. 
giuen vnto her, in regard of ſpeciall marriage de przſump. lib. 4. 


, . - pre1(.146.n-26. 
with ſome particular man, as I giue and be 20 Bald. in L.gene- 


queath to 4B. for and toward her matriage, ralicer el.z.C.de pil. 


with C. D. In this caſe the legacy is deemgdto & Cler.n 10.8 d.col. 
249,Grall. legatum.q. 


be conditionall , or atleaſt vpon conlideration F700 be ad 
of her marriage with C. D. as the finall cauſe of ucntum nubllis zra- 


the legacy , which otherwiſe he meant notto © legatum peri non 
5 poſle viderur, Covar, 


haue bequeathed, and thereforeſhee dying be- in. c.3. verfic.ſepri- 


fore that marriage with C. D. the legacy is ex- mo. 
SE gaCY '2zt Menoch.de prz- 


tint, and can not bee recoueredby her execu- uu 1 ue GuG. 
tors or adminiſtrators ** : Yet if ſhee were con- n.6. vbi latiſſimede 
tracted with theſaid C. D. by wordes inducing Þ2< 9: difpur. Barr.8: 


q ; : | alios in L,Titio cErfi, 
matrimony,albeit ſhe died before ſolemnly they paring” e- 


were married in theface of the Church,it 1s hol niſtgega. 
22 Mecnoch.de prz- 


den that thelegacy ofa hundred pound is reco- (E128. 


uerable by her executors or adminiſtrators *?, parc.Bald.in L. 6 plu- 


much more ifſhee were married to C. D. but dy- ———_ MN 


ed before they did lie together **. Moreouer, if prefump.r47. 
the maide be ey poore, or much affeted by 24 LO ind. c.3. 
the Teſtator , whereby iris probable, that the 6 AO wy” Ac 
, , -Prei.146.8.22,Grae 
Teſtator did bequeath that ſumme;, in regard of ucr.d. con6]. ror. vbi 
her pouerty, or of his owne affection, rather {*quuarir. Bar. dicir 
then of the marriage With that man z In this :. pk,» Ma Lew. 
caſe though ſhee dic before the ſaid marriage, > Nurs qua reſtaror 
the legacy is tranſmitted to her executor or ad- 77% Mer relieu- 
at ) tur tale 
miniſtcator, as apure and ſimplelegacy **. But legatumcoditionale. 


3 if 
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ifthe Teſtator doe bequeath vnto her a hundred 
pound , which he willeth ro be paidat the day 
5 Th cod. s. n.s, Of hermarriage, if ſhcedic inthe meanetime, 
Fulb, lib. r. paral.fol. the legacy dicth alſo, and therefore is not reco- 
az.Dyer.fol.59.Valq. uerable, by her executors or adminiſtrators, as 


de ſucceſl, progreſl. 
lib. $29, * © © hathbeenealreadydeclared *5, 


Of making an Executor Þninerſally 
' or particularly. 
1 It is lawfull to appoint an executor either vni- 
werſally or particularly. 

\ | 2 The vniner/all executor may enter to all the 
Teſtators goods and cattels , and therefore charge. 
able with paiment of all his debts. 

The particular executor may meddle with no 
more then ts allotted unto him , and therefore not 
charged but according to hrs portion. 

4 4 A man may ave both tcflate and inteſtate , in 
reſpedt of his goods. - 
5 Of a particular and wninerſall lezatary. 


0: xviij. 


F Hirdly t, an executor may be or- x 
dayned cither vniuerſally or parti- 
che a:yniuerſally;thar is to ſay, 
\” when the Teſtator maketh an exe- 

cutor of his whole will, or doth 


a $.hzreditas,Inflit, . 
de her, inſtir, Grafl, T4 
Theſaur, com. op.$. WY) 3 
Inftitutio, q, 21.0.1, AþA 
Ficah-Abridg, Lits,CX= 


ecutor. n. 26, Brooks commit vnto him the diſtribution! of all his 


vie cxecure Be» Ks 200des 3 of When. the Teftator doth appoint 


att: 
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an executor indefinitely, that is to ſay, without 
any ſignevniuerſall of whole or all: as I make 4. 
Z my executor Þ : particularly , that is to ſay, 
when the Teſtator doth commur the execution 
of ſome part of his wil,or the diſpoſing of fome 
part ofthis goods only; as it the Teſtaror ſhould 
makethee his executor of his plate, or of his 

oodes within the County of Yorke, or of his 
Th only ©, 

Hee | that is made executor vniuerſally or 
ſimply may enter to all and ſingular the goods 
and catitels of the Teftator4, and in that re- 
ſpe& is vniuerſally and ſimply chargeable, with 
the payment of all and ſingular the debts and 
legacies of the Teſtator, 1o faire as the ſame 
goods and cattels doe extend, 

Het that is made executor particularly, can- 
not meddle with any other of the Teſtators 
goods and cattels,then {uch wherot he is made 
executor, and is only {0 tar chargeable with the 
payment of the debts-and legacies of the Teſta- 
tors, as the portion of the goodes to himallort- 
teddoth extend vntof : andif there be no other 
exccutor appointed , the particular executor 
cannot meddle with the reſidue as executor:for 
4 touching the other goods, the Teſtator by the 
lawes of this Realme,1s ſaid ro die inteſtate $,and 
ſo may die partly teſtate,8 partly inteſtate, not 
only in reſpe& of time (as hath beene before 
declared b) but alſo inreſpe& of place, and of 

oods i, contrary to the Civilllaw. And ther-, 
| 6s if a man haue goods indiuers Dioceſles, 
| Dd'4 he 


b L.3,C.de mil.tc- 


tam, 


c Firzh. Abridg. tir, 
exec, n, 26, Brook, 
cod.tit,n.2, &n,t55, 


d Le. bxrcditas, de 
reg.iur, ff, &ibi Cag- 
nol, Plowd. mm caf. in- 
ter Greysbrooke & - 
Fox.& infr,part.6.8,3 


e Termes of law. 
vVErb.cxccutor, 


f Fitzh & Brook. vbi 
ſupra,L.f hxredes.de 
leg. r. L. legatorum. 
de leg.2.ff,Sichard.in 
L.r.C.de impub.& al. 
ſub.n.4. Eſt enim ea- 
dem ratio partis ad 
parrem, atque totius 
ad torum. 

g Firzh, & Brook in 
ocis ſupraſcripris, 

h Supra cad. parr.$: 
17.in prin, Brook, tir, 
adminiſtrator, n. 45, 
Plowd. in caſ, inter 
Greysb. & Fox, 

i Firzh.tit.cxecuror, 
n.26,Brook cod.tit.n, 
IS$. 


7; POSTS 


T he fourth part. 


he may make executors of his goods in the one, 
and dic inteſtate as touching his goods inthe 0- 
ther: and ifhe make executors indefinirely,they 
may adminiſter as executors in the one Dio- 
ceſle, and refuſeinthe other, and take admini- 
ſration of thoſe goods , as of one dying inte- 
26 Labridgmer dez. ſtate **. Andſoit is if he have goods indiuers 
_ | ah Provinces *7. And if the Teſtator by his will 
ſeR1&foli8;,  declarethat:_4B.ſhall diſpoſe his goods which 
27 Ibidem, be extant inthe hand and poſſeſſion of the ſaid 
A. B. hereby he is made executor of that parcell 
= . = . - = 
3 4. Abridgemenr, Of g90ds, remayning inhis cuſtody **, 
tol175.n..ſc&t.7. And here note + that as an executor may 5. 
be made vniuerſally or particularly ; euen ſo. 
one may be made particular or vniuerſall legas. _ 
tary , in reſpe& of ſomevniuerſall or particular. 
. k Videſupr 3.parrt.$. legacy lefr by the Teſtator k, 
17.8 hac parte $.4. Howbeit, where the Teſtator doth leaue all 
1 L. his verbis. f.de , . . 
bzrcdibus inftit. & BiS £90ds , Orthe reſidue of his goods to ſome. 
gloſ.. ac DD. ibid. perſon, none clſc being appointed executor,he. 
Graſſ,, Theſaur, com. ſuch It} : de. {; 
op.$. Inſticutio. 9.1, *9 WON ſuch generalllegacy 15 made, leemeth. . 
Miric. de c6ie&. vir, CO be appointed executor },at leaſt he hath beer 
vol.lib,q.tit 3.n.8. admitted to theadmuniſtration of. the.goods of 
m. Et ita ſzpiſl. pra- yy log m c Iy n 
Ricari, obſeruaui in NE deceaſed ®, as heretofore more largely 3, 
f>ro ArchicyiſcopiE- Bur if the Teſtator giue his goods to one per- 
PLE 2 EW ſon, and make another executor : this executor. 
o- Io.de Atbon.inlc- is Called Nude executor, forthat he reapeth no 
gar.livertarem.de ex- HO MROdity by the Teſtament 9. And here 
ecut.Teſtam, Lindw, ; . 
in c, faturd, dereſta, POTIE, that if aman by his Teſtament , deuiſe all 
-5 {4 14/ogeecog his landes and tenements in D. yer leaſes for 
yy ei. yeares doe not paſſe bytheſe wordes, landes 
| and. tencmentes 5. for thereby is intended, 
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franktenements, or freehold and not chat- 29 Brooks Abridge- 


tels 2, 


Of making Executors by 


degrees. . 


x How Executors are made by degrees. 
2 Hethat is made execntor in the firſt degree, is 
ſaid tobe inſtituted, the reit ſubſtituted. 

3 Diners kinde of ſubſtitutions , whereof cer- 
taine haue but little uſe in England. 

4 Of the diners formes of « vulgar ſabſtitu- 
$103. 

5 Of the effetts of ſubſtitutions. 

6 So long as the executor inſtituted in the firſt 
degree may bee executor ,. the ſubſtitute is not to bee 
admitted. 

7 If any one executor in the firſt degree may bee 

admitted, the ſubſtitute ts excluded. 

8 What if euery executor haue a. ſeuerall ſubſti- 
Frete.. | 

9 The firſt ſubſtitute being repelled, whether 
the reit be repelled hkewiſe. 

10. What if the exceutor in the firſt degree die- 

inteſtate. | 

11 The adniſsion of the executor inflituted in 

the firtt degree , doth not alwaies exclude the ſubſti= 
tute, 


and quantity, which was aſsignea to the former ex» 

ecutor « | 
13- Where dimers be ſubſtituted toone , whether 
they ſhall. ſucceede equally or vnequally.. 
- 14, Die 


ment.tut.Donc,n.4t 


12 The ſubſtitute ought to ſucceeat in that part 


The fourth parr. 


14 Diners caſes wherein the executors being Vn= 
equally initituted, and the ſame alſoſubtituted,aoe 

ſucceede equally, 

15 Of the great difference betweene ſubſlitu- 
ting by proper names, and ſubſtituting by names 
appellatiue. 

16 What if the ſubſtitution bee made by both 

| AMS. 
. 17 What if ſome bee inſlituted by their proper 
names others not. 

18 What if it be doubtfull by what wames they 
be ſubſtituted. 

DN þ&. xix, 


==» Ourthly,an executor may bee made 

Y es eyther in the firſt degree, or in the 

7 09d ſecond degree, or in the third, 

fourth,2 &c. | 

a L-poreſt quis.ff.de Theft Teſtator is ſaideto make degrees of 1 
ed or ops executors, When hee doth ſubſtitute one in 

Fran. poſt gloſl. in c. place of another: For example,the Teſtator ma- 

| «4 100mm Brook. keth his wife executrix, &ifſhe will not,or can- 

oi not be executrix,he maketh his Son executor; 

and if his ſonne be not executor, he maketh his 

b 4. poreſt. & ibi brother executor,Þ.In which example there be 

DD. Grafl. / weary three degrees, whereof the wife is in the firſt 

or” $.uomuns. gegree,theſonnein the ſecond degree, andthe 

brother in the third degree : For looke how 

many ſubſticucions there bee ſucceeding one 

another, ſo many degrees there bee beſides 

the principall inſtitution , which makerh the 


c L.r.Lporeſt. f. de firſt degree ©: and who ſo is 'executor in the 2 
vulz & pupil. ſub. I fir(t 
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firſt degreehe is ſaide to beinftirured, and they 
which are executors in the ſecond, third, and 
fourth degrees,are faid to be ſuſtitutedd, 
There+be diuers kindes of ſubſtitutions 
or ſorts ofplacing of exccutors one afcer ano- 
ther $;wherofeither becauſe we haue no vic at 
all f here in England,or very little 8; ſhall one- 
ly ſpeake of that vulgar or common kind of fub 
ſtitution, whereof there is more vie. Concer- 
ning the which this 1s to be noted, that it} is 
Jawfall tor the teſtarorto make fo many degrees 
of executors as he liſt®,and he may ſubſtiure in 
tothe place of one executor , eyther one or 
more; and intothe place of many executors, 
he may ſubltitute one alone ! : likewite he may 
ſubſtitute or ordaine many executors, and ap- 
oint to euery of them a{eucrall ſubſtitute; or 
be may ſublticute one of the ſame executors to 
another *:or the Teſtator hauing inſtituted di- 
uers executors, - may fubititute executors to 
ſome of thembuenot toothers!. | 
Ic is alſolawfull for the Teftator to inſti- 
tute an executor {implie, and to ſubſticure ano- 
ther in his place conditionally ®: -or contrary 
wiſe,to inſtitute conditionally , &ro ſubſtiture 
ſimply ® : Simply,I ſay, not becauſe I denie a- 
ny ſubſticurion to be conditionall for in deede 
euery ſubſtitution is in this reſpect conditio- 
nall, becauſe every ſubſtitute is appointed with 
this condition,viz.1t the perſon to whom he is 


_ 


d Zaſ.Tra#, de fub- 
ſtir.1n p. inc, 

e Vriubſtitutio vul- 
gar1s,pupillaris,cxem 
plaris, brewildqua, 
compendioſa.de qui- 
bus ſigillatim & co- 
piosc Zal.in ſuo pr e- 
claro Trattatu de 
ſubſticurionibus, 

t Vr de pupiilari ſub 
ſtir. & de exemplari, 
quz pupillaris fub{t, 
1dcirco corruie, nem- 
pe ob defteftum pa- 
rriz poreſtaris, fine 
qua conliſtere non 
poreſt(Inſtirt.de pup. 
ſub, in princ.)& con- 
ſequenter Cadit ex- 
emplaris ſubſtiturio, 
quum hec adpupilla- 
raris imitationem fi- 
cri dignolcatur, 

g Vt de breuilequa 
& comp endioſa:qua- 
10 dilceprarione mi- 
rum 1n modum inuo- 
luant fe DD, 4 qui- - 
bus nihill fere: alud 

quam quod ad faii- 
gationem -. ſtudio(o- 
rum,& ad: obicurita- 
rem1ei, qua-vel vis 
rro- perdifficiles eſt, 
capere valeas,. 

h Inſtit, de vulg.ſub. 
in princ, L,poteſt,cod 
tir. if, 

i $.plures. Inſti. de 
vulg ub. 

k_ d.$.plures, - 

| d.L.porcſt, & DD, 


meand.L. m TL.,quikberis.de vulg.ſub,f, n L.ſub.condivlone.tf.de hared inftr- 


rwcngd, 


ſub- 
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6 1aſ.in L.quamdiu, ſubſtituted,wil not or cannot be executor ®:But 
de acquirtzret 42 ] ſay ſimply , 'when no other condition is ex- 
ce impube&altub.C. preſicd or vnderſtood intheſubſtitution , then 
is expreſſed or vnderſtood in the inſtiruti- 
p L, qui liberis. de gn p, , 
_—_ Very f many andinfinite almoſt, are the 5 
diuers effects ifluing from the diuers kinds of 
q Dequibus Zafius, ſubſtitutions 4, the diſcourſe whereof would 
Politus Fumeus,8:2- he much more laborious then commodious: 
lij in ſuis Tra, de 
6abtimuc, wherefore leaſtI ſhould make long harueſt a- 
bout little corne,[ ſhall content my ſelfe with 
delaration of two conclufions, whereby wee 
may vaderſtand, when and how the vulgar ſub- 
Kirute is to be recciued or repelled, to or from 
theexecutorſhip. 
The firſt and principall concluſion is this : 
ſolongf as he which is inſtituted executor in 5 
the firſt degree may be executor , the ſubſticute 
- | tntia do ac. Tf hee which is appointed executor in theſe- 
quirhzred. L.cumin conddegree,cannot bee admitted to the execu- 
reſtameto. de hzred. torſhipr ; and likewiſe ſo longas hee may bee 


H_ <p executor , Which is aſſigned in the ſecond de- 
Graff, Theſaur. com. pree,he thatis appointed inthe third degee is 
> gr excluded : So by thefirſt, the ſecondis repel- 


jo LING de fb. led,by the ſecond the third , by the third the 


I.N.F. fourth, &c.!. 


fn Gab - 1? _ Andifthe+ Teſtator do inſtitute diuers ex- 7 


ind.Tra8.deſubſtit. ecutors,ſubſtituting one or moe,ſolong as any 


; 4 agar er one of them, which was firſt inſtitured may bee 
Ripam.in..r.tf yulg. executor,the ſubſtitute is not to be admitted *; 


_ _ m—_— vnleſlc + the Teſtator doe appoint to euery exe- 8 
; mg _— cutor fiſt inſtituted, his ſeuerall ſubſtitute : for 
| | then 


\ 
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then any one of thoſe firſt inſtituted executors, 
not being able or refuſing to bee executor, his 
ſubſtitute is to be admitred with the other exe- 
9 cutors firſt inſtiruted ® ; VVhereas f otherwiſe a- 
ny one of the executors inthe firſt degreelaw- 
fully vadertaking the executorſhip, all the ſub= 
ſtitutes are exdaded ; not only thoſe which 
areplaced inthe ſecond degree, but alſo thoſe 
which beplacedinthe third and fourth *. Inſo 
16 much that } if the executor vndertaking the of- 
' fice, doe afterwards die inteſtate , yer the exc- 
cutors inſtituted do ſtill remaine excluded?,and 
ſo by the lawes ofthis Realme , the adminiſtra- 
tion is tobe committed of the reſt of the goods 
ofthe Teſtator deceaſed, not adminiſtred b the 
executor *: the reaſon is, for thatthey which 
are ſubſtituted are madeexecutors conditional- 
ly; thatisto ſay, if heewhichis inſtituted exe- 
cutor in the firſt degree, willnot, or cannot be 
executor a: wherfore he that was firſt inſtituted 
lawfully, vndertaking the executorſhip, cannot 
be ſaid to be vnwilling or vnable; & ſo the con- 
dition expireth, & is become deficient,withour 
the accompliſhment whereof, that is to ſay,vn- 
leſſe the executor ini the firſt degree will not or 
cannot be executor,rhe ſubſtitute canot claime 
11 any thing®. Howbeir, iff the executor inſtitu- 
ted in the firſt degree, be deprived of the execu- 
torſhip, by reaſon of his negligence in not per- 
forming the will, then is the ſubſtitutero bead- 
mitted < :likewiſe,ifthe executor firſt inſtituted, 
notwithſtanding his intermedling, be admitted 
to 


u Zaſ.ind, Trade 
ſubſtir.c.1.membro 5, 
concluſ.1.limitac.z, 


x Bar.in L.r.devulg, 
& pup.ſub. ff. n. 47-8& 
Ripa.ibid.n.18;.Dec, 
in L.poſt aditam, C, 


de impub, & al, ſub. 


n.2, 

y L. poſt aditam, C+» 
deimpub.& ali,ſub.$c 
Sichard,in eand. L.n. 
1,yerf.ita deinde. 

7. Brook. Abridg.tit, 
adminiſt. n, 45. & tit. 
executor,n,149. 


a Odofred.& Fulgo, 
in d.L.poſt aditam, 


b Conftat alias 3 Ta- 
ſone,Sichardo,& alijs 
in d.L, poſt aditam, 
aſhgnari rationes, 
qUZ tamien non tan= 
ti ſunt apud nos mo+ 
menti ; non tamen e- 
fir inucile i1los in hac 
re conſulere, 

c Zaſ.ind. Tra.de 
ſubſtir.c.x.membro g.. 
concluſ.1, limiter. 
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torenounce the executorſhip,then alſo the ſub. 
d Bar.,ind.L..de ſtitute is to be receiued © : likewiſe if hee that is 
vulg, ſub. n. 49.cuius firſt inſtituted, doe delay to take vpon him the 
opinio communis eſt, - : 
teſtunonioGraſ.The- EXCcutorſhip, by the ſpace of thirty yeares, bee 
ſaur.com,op.$.ſubſti- js to bee excluded,and the ſubſtitutero berecei- 
© aL quamdiu, Ved © : but Iſuppoſche is notto be excluded by 
de acquir. hzred. #. lapſe of lefler time, vnleſle the Ordinary doe af- 
——_—_ ſigneacertainetime, to take or refuſe the exe- 
ny. cutorſhipf : likewiſe, ifhe that is firſt inſtituted 
f Videinfr. 6. part.S. cannot bee executor, the ſubſtitute being ap- 
13* pointedvpon this condition , if the former wil/ 
not be executor, neuertheleſle the ſubſtirute is 
to bee admitted, as if the former executor had 
Bar.ind. L.r.f.de refuſeds. And finally , wherefocuer it is likely 
"yp. oR.cun thac the Teftator would haue ſubſtituted in the 
ſubſt c.x.verb.primus Caſe not exprefied , if hee had remembred the 
cffectus. ſame,as well as in the caſc expreſled; there the 
| ſubſtitute is to bee admitted, as iftheſame caſe 
h Bar.& Iaſ.vts ſupr. had beene expreſſed h_ 

' Theſecondconclufion is, that + the ſubſti- x2 
tute ſhall ſucceede in ſuch part and quantity of 
the Teſtators goeds,as was affigned to him that 
was inſtituted executor in the former degree, 

; Lix, C.deimpub.& bee it more orleſſe i: fo that if the inſtituted per- 
Es theres fon were made executor of the one halfe of the 
F.de vulg, &pup.ſub, Teſtators goods, the ſubſtituteſball bee admit- 
ted executor ofthe one half; or if the inſtituted 
perſon were made executor of athird part,or of 
goods in a certayneplace, the ſubſtitute ſhall | 
k DD.ind.L.r.Min- {ucceede and be admitted accordingly k. And if ; 
fin ind.$. & 6s plures. ers bee ſubſtitured to one, they ſhal fucceede 
| ih &-ra8 equally : bur if the ſame ſubſtitures were alſo 
in- 


_ 
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inſtiruted executors, and that vnequall 
that perhaps to ſorne more, to ſome leſs is al- 
lotred : )In this caſe, ifany ofthe inſticured exe- 
cutors will not, or can not be executor,the por- 
tion of that executor ſhall not be equally diſtri- 
buted amongſt the ſubſtituted executors , but 
according to the portion of rhefirſtaffignation: 
_ thatis toſay, hethatis aninſtitutedexecutor of 
a greater part, ſhall bee ſubſtitute of a greater 

' part; andhe that was inſtituted of lefſe , ſhall 
be ſubſtitute of lefle! : (a ratable and iuſt pro- 
portion obſerued) the reaſon is, becaule the 
ſame affe&ion is preſumed in the ſubſtitution, 
which was in the inſtitution ®. | 
14 . Notwithſtanding , if f the executors vne- 
vally inſtituted , bec ſubſtituted to alegarary z 
thenincaſe the legatary will not, or can not 
haucthe legacy , the ſame ſhall be equally diui- 

ded amongſt the ſubſtitutes ®, , . 

Or it the ſubſtitutes bee equally charged b 
the Teſtator, then alſo they ſhall ſucceed cory 
ly , notwithſtanding they were vaequally inſti- 
cuted 9. 

Or if the. perſons inſtituredexecutors inthe 
firſt degree be aſſigned conditionally , the ſub- 
ſirutes aſſigned fimply ſhall not bee charged 
with the performance of thatcondition P, vn- 
leſle they bee ſubſtituted to a conditional! lega- 
tary : for then the condition expreſſed in the 
former diſpoſition , is vnderſtood to beerepea- 
tedinthe ſubſtitution ; and therefore the fub- 
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(for 


1 Bald.Paul.de Caftr. 
& Sichard. ind. L. 1, 
de impub.8& aljs.ſub. 
C. Mantic,de conic. 
vir. yol. lib, 5.cit.x,n, 
20, 

m Minſing. ind.s. & 


& Inftir. de vulg. ſub. 


per L.licert imperator 
f.de m__ L.publi- 
us. $ Titio; de cond, 
& dcmon, & Manic, 
vbi ſupr, 


.n L. vaic.$., ſedyt 


manifefterur, C; de 
cad.tol. & ibiPaul.de 
Caftr.Sichard.in d.L. 
1.de impnb.& al. ſub. 
col.5.ver. nec mouet, 
o L.quotics ad Tre- 
bel.L.vtrum.$, fin.de 
reb®.dub.f.Dec.ind. 


L.1.n, 10, 


p L.fi ſub c6ditione. 


de hzred.inftir. & bi 


Bar.Bald.Imol. & ali. 
| Ethxceft commu- 
nis ſententia, vr per 
Mantic. de conieR.. 
ylt. vol. lib, 20, tit-6. 


ftizute cannot obtaynethe legacy without the ». 2. 


per? 


7 Mir ods ER. 44 AGAR. ene 
« . $a 
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1 Þ WY IT performance of the condition 1, Orvaleſſe the 
pub.&al.ub.Ciinfin condition,cxpreſſcdinthe conſtitution,conſiſt 
L.1.$ pro ſecundo.C {1 giuingzfor then it is repeated in the ſubſtitu- 
de cad. rol. quod © :n:as for example, the Teſtator doth make. 


men intellige vt per , 5: 
Mantic. de conie®. thee his exccutor,it thou ſhalr giue ten pound 


 vewolli.recit.6.0-9- to 4. B. And ifthou doenot, then he doth ap-+ 


capt: point another to be his executor. Though thou 


refuſe to giucten poundto A. B, yet cannot 
that other'bee executor, vnleſle hee give tenne 
30 |, ogra wat pound to C.D.3* becauſethis condition of gj- 
ne ſin cet im: es 2e" in —_ - vnderſtood 
erator.de leg.1.tt.. rg be repeatedin the lubſtitution 3*, * 
6 als of Anplex. o: f ifin the ſubſticution,the perſons ſub- x 
ar an Fanabrmoray ons notall —_— by ——_ appella- 

r ” tiue,but euery one leuera is OWne pro- 
Rn per os. ornionde they werefirſ 
2 6 55. vq __ inſtiruted executors of vncquall parts, the di= 
kara Bine ſechdo Þ- ſtribution amongſt them as ſubſticutes ought 
co,quem minus dile- to be equall *. | 
WI By names appellatine in this place, I vnder- 
A Teebel & iDD. ſtandeuery name, which is commonor may 
Vigliue,& Minfing.in comprehenddiuers perſons,or al names except 
$&6Iafit.de WS: the chriſtian name,or ſurname of any perſon:as 

> when the Teſtatordoth ſuftitute his executors, 
his children,his bretbren,his kinsfolkes,all which 
I do account names appelliatiue in this preſent 
caſe! : the cauſe ofthe difference / as moſt do 
{ Sichard. poſtPaul. think )is the force of this word and, which word 
7% pears a. being moſt commonly vied, and almoſt nece- 
ſub.C.n.5.in fin. Min fſary,whereſocuer the Teftator doth ſubſtitute 
fing.s VigL. in d:S-fi q;yersperſons,by their ſeuerall proper names, 
ex diſpatibus, | : 1 
q the nature and force thereofis ſuch , as it doth: 


make 
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make equall diſtribution © , withoutthe which «+ paulde Caftes.1af. 
theſubſtitutiov ſhal bee proportionable to the & Sichard. ind, L, x. | 
inſtitution : inſomuch thartif the reſtator doe + 4am _ 
ſubſtirute divers by their proper names, with 

out that worde ax; as if the teſtator ſay, Iſub- 

ſtitute the two Iohns at Noke, In this caſe the 

Executors being inſtituted vaequal's,i9 the 

firſt degree, the ſubſtitutes are to ſucccede var \ 14cm Canrentla, 
qually likewiſe®, Sichard.ind.L.r, 


16 But whatf iftheteſtators doe ſubſtitute by 


both kinde of names, aſwell by the appellariue, 
as by the proper names:or what if ſome be ſub- 
ſtirutedby theproper names, others by ſome 
name appellatiue: what ifirbee doubttull by 
whether kind of name they were ſubſtituted : 
np in theſe caſes, oughrthe ſubſtitutes to 
ucceed equally,or vnequally, according to-the _- 
propecia ofthe ſubſtieurion WI\\ F | pos — 
When the ſubſtitution is made by both peditas haberlaſiim 
names ioyntly,” Wearetotonfider, whetherthe © 
names appellatiue ; ortheproper names haue 
thefirſt placein the diſpoſition: Eor ifthe ap- 
ayer go befote, then the ſubſticutes-are to 
e admitted, as if their proper names were not 
at all expreſſed, thatis to ſay, according tothe 
proportion ofthe inſtitution: bat if the proper 
names enioy the firſt place, then the ſubſtitures | 
are admitted equally, notwithſtanding their y 1:ſ.& Sichard.in d. 


vacquall inſtitution ?., L.1 quz qpinio com- 
. . p munis Cit, quam eti- 
When t ſome be ſubſtituted by their proper ;, aduerfas Curran 


names, others by names appellativez- they defcndit Viglius,in d. 


; : . $. & fiex diſparibus. 
which be ſubſtituted by their proper names doe ?: 7: "5% & ow: 


Ee {ucceede pil.tub.n.7. 


\ 


z Taſ.poſt, Salicer.in 
d.L.i, 


The Fourth part 


ſucceedeequally : the others according to the 


proportion of their inſtitutions 2, 
When it is doubtfull, by whether names 


| they beefubſtituted for that perhaps the wit- 


a Bar.inL.r. F. de 
vulg.& pupil, ſub.laſ, 
mw -eupit th "FM 
C.gc impub.& al.ſub, 


neſſes donot remember what maner of words 
the Teſtator did vſc)in this caſe, they ſhall ſuc- 
ceede accordirig to the proportion of their t- 


ftirution ©. 


H ow many may be appointed 
Exccutors. 


1 Either one dont,or moe perſons; mg bee ap- 
pointed executorss : 
2. Whatzf the T; do; make all the word bis 
executor, |. 
3 What if he Y- ay] make the poore my executor, 
or the Churth,or my kinne: 
4 Wher diners be named executors, all are to 
be admitted,ana not one'without the ret. 
5 |Theegtenſions of this former concluſjon. 
6 The limitations of the ſame concluſion. 
7 Whether the executor of the executor is tobee 
forned with the executor ſuruining. 
8. what if the executor ſuruiuing die inteſtate. 
9 The executor of the executor, may ſometimes 
be ſued 4s executor in his owne wrong. 
To If the im x a be not long, the executor 
15 tobe expetie 
11 One of the executors may execute when the 


mo _ 12 Whe 
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12 Whether the coexecutor bee ex:luded by his 
refuſal before the Ordinary. 

13 Other cauſes wherin one executor alone may 
ſue,or be ſued without his fellowes. 
. - I4 Whether one executor may ſue another. 

15 Certaine caſes wherein one executor may 
ſue another. 

16 How the goodes are to be d;ſtribated among 
the executors,to whom the T ſtator giueth the re« 
ſcaue. 
17 If the Teſtator make the child in the mo- 
thers wombe executor ,and the mother bring forth 
two or three children at one birth, they are all tobe 
admittedexecutors. 
« ..,18 1f the Teſtator doe bequeeth an hundred 
Pound tothe childe im the mothers wombe , and the 
mother is delivered of twoor three whether are each 
of them to hauc an hundred pound, or but one hun- 
ared among ſi them. 

19 What if the Teftator make his wife and the 
childin her wombe executors, willing that if it bee 
a man child,hee to hane two part s of the reſidue of 
his geods,and bis wife but one : and if it be a woman 
child, thew his wife to haue two partes , and his 
daughter biut one . Admit now , the mother haue 
both a ſonne and a daughter at one birth, how ts 
" the goods tobe diſtributed? 


$8: Al? if xx. 
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0-- xX. 


'Tftly, either on perſon may bee ap- 1 
-pointed executor alone, or diuerſc 
x $.& vnum. Inftic. 3) Wed perſons together®, euenas many as | 
dc hxred.inflicuend. thereſtator liſt to:appoint, ſothatt® 
the number be not infinite,as to ſay,l doe make 
b Porcius. ind.s$. & all the men ofthe world my executors Þ: forto 
oe 6s. whe hanc appoint" executors in'that ſort, were an argu- 
munem, licer Graff. ment thatthe teſtator werenot ofperfe@ mind 
M ——_— 92.S- and inemory< : Beſides thar itisimpoſlible 4, 
mer concrariam eſſe for all to execute, and therefore a voide aflig» 
.magis communem, 'gation, atleaſt in effe& ©, Butt if the teftacor 3 
nempehuiulmodt in” aake the poore his executors , or the Church,or 
re fubſiſtere,ſed re & his kinne , giuing to them the reſidue of his 
 effeQuirricam, &in* a00des,albeirhee do nordeclare which poore, 
© Porcius in ds. & What Church, or which kinnesfolkes , neuer- 
vum, _  C<helefſe the diſpoſition'is nor voide, 'as-elſe- 
6 ldemPorcue. wie Whercis declaredf,, © | | 
aum.Grafl.d.q.iz, — VVhenf the teſtator doth makediuerſeper- 4 
f Infra 7-part-$-3.v1- (ons executors, theyate all tobee admitted to 
Je theexecutorſhip,.andnort onealone without 
g <.religioſa.g ſane. the reſt 8, which concluftonis diverily both ex- 
de refta.ib.6. tendedandiimited.. - __-. | | 
The} firſt extenſionis., that albeit the teſtas+ 5, 
tor doe appoint his owneſonne, andaftranger. 
his executors ; the ſtranger ifhee can and will, 
is to be admitted with the teſtators ſonne: for- 
howſocuer in this caſe by the ciuill law, the- 
reſtators ſonne is vnderſiood to. bee inſtituted. 
| 1 } 


preſled =, 


The thirde extenſionis, that where there be 
diuerle executors, theaftion commenced by 
them,oragainſtthem,ought to be commenced; 
in all their names;and notin the name of ſome 


ofthem onely ®. 


6 - Theflimitations © 
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inthe firſt degree,and the ſtranger no more but 
ſubſtituted, or appointedin the ſecond degree, 
and ſo to be admitted, in caſe the ſonnecannor 
or will not be executor Þ, yet by the lawes and 
cuſtoms of this realme it is otherwiſe, and both 
areto be admitted alike*. 

The ſecond extenſion is, that although the 
executors bee appointed alternatiuely, or dil- 
junctively: As for example, the teſtator maketh 
A. B.or C.D,his executors: In this caſe both the 
perſons are to bee admitted executorsk, and 
this word, or, in fauour of teſtaments is ta- 
ken forard , ando it is ineffe&, as if thete- 
ſtator had ſaide, I make A.B. and. C.D, my cxe- 
cutors, ſauingin certaine caſes elſe where ex- 


f the former conclufion 
are many, butthey may all almoſt beercduced 
to two, whereofthe fit{t is, when the other co- 
executor car#ot be executor 9:theſecond is whe 
he willnot vndertake the executorſhip P.For the 
better vnderſtanding of the which two limita- 
tions, Frſt., concerning the former ofthem we 
are tonote, whetherthe impediment be perpe- 
petuallor temporal, 
Ifthe impediment beperpetuall, becauſe per- 


haps the cocxecutor is dead, or perhaps ſuch a 


h Gloſl. & Bar. in L. 
Gallus.$. quidam re- 
Re ff.delib.& poſthu, 
Graſl. Thetaur. com, 
op.$.Inſtirutio. q, 20, 
n.s6, 

i Quippe ceſſante 
cauſa, & ratione iuris 
ciuilis nimirum inſti- 
tuendi neceffirate, 
ceſſar & ipſius legis 
efte&us. c. cum ceſ- 
ſante.de app.extra. 

k L.quidam. C, de 
verb.ig. Mantic, de 
conieR.vir.yol. lib.4. 
tit.3.n.19. 

I 4.L. quidam, & ibi. 
Bar.& laſ. 

m Infr,7.parr.$.9. & 
ibi. tre, extant limi- 
rationes, ' 


n Io.de Athon.in le- 
gatin.liberratem.de 
exccu.teſta.Brook A- 
bridg.tir. exec.n. t17, 
Tatellige in executo- 
ribus hzreditatem 
adeuntibus, alias in- 
diftinRe in vrroque 
caſu non eſt verum. 
o c.religioſa.$.ſane. 
de teſta. lib. 6, 

p d.$.ſane.& ibiDo- 
mi.& Phil.Franc. 
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perſon as is vtterly incapable of an executor- 
ſhip, then he that is liuing and ableto execute, 
may be admitted to the executorſhip; notwith- 
q d.$.ſane.&ibidem ſtanding the impediment ofthe coexecutor 9, 
Franc.Salj. _ ynleſſetheteſtator did will exprely , that the 
r Eod.F$, ſane. in fin. l 
one ſhould not execute without the other: 
otherwiſe iff two be appointed executors , and 
the one maketh his teſtament , wherein he na- 
meth his executor, and dieth, his executorſur- 
uiuing :In this caſe the executor of the execu- 
= tor, is nottobe ioined with the executor ſur- 
ſd.$.ſanc,&ibi glofl, uiuing : neither in the execution of the will f; 
t Brook. Abridg. tit. nor inſuits or ations ©. Andifthe executor of 
EXccutor,n,g3.,160. : 6 
the executor, haue any goods or cattels in his 
- hand,which did belong to the firſt teſtator , the 
executor of the ſame teſtator ſuruiuing , may 
haucan action againſt the executor of the exc- 
y Brook.tir.executor Cutor for the ſame®:In ſomuch that if the+ exe- 8 
R.99- ; cutor ſuruiuing,do afterwards die inteſtate, yet 
may not the executor of the executor meddle 
with the goods of the former teſtator : forthe 
power of the executor who died: firſt , was de- 
 Brook.tir.cxecator £Ermined by his death, the other the ſuruiuing*: 
n.149. & the Ordinary in this caſe may.commit the ad- 
miniſtration of the goodes of the ſuruining ex- 
ecutor, who died afterwardes inteſtate , to the 
widowe , or tothe next of his kinne: and may 
alſo commit the adminiſtration ofthe goods of 
the former teſtator not before adminiſtred, to 
the widow, or next of kinne to the fame Teſta- 
ard ror), And f ifthe executor ofthe executor who g 


died firſt, meddle with the goods of the firſt Te- 
ſtator 


12 Willingneſle: buti 
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ator , hee may be ſued by the creditors of the 
firſt teſtator, as executor in his one wrong *. = Brooke Abridg, 
10 If the} impediment be not perpetuall, but execini9 99. 
temporall; then we are to conf(1der, whether the 
ſame belike to endure for a long time,or but 
for aſhorttime : Ifthe impediment bee like to 
continue long, for that perhaps the coexecutor 
is beyond the ſeas, or in ſomeby-place farred1- 
ſtant ©,or for that peraduenture the cocxecutor a To.And & Phil. 
is yetvnborne, or but ababe (for ſuchperſons Franciind.s.lane. 
may bee named executors Þ: ) then the other b vr in:.part.s.s.:. 
executor is to be admitted -in the meanetime ©, © P-S-ſance. & DD. 
for the law wouldnot that mens teſtaments or © 
laſt willes ſhould be deferred, bur with all con- 
uenient ſpeede executed and performed 9: But 4 Franc.in d.$.ſane. 
if the impediment be but ofathorttime, then 
the one executor is to expect his fellow, and is 
not in the meanetimeto beadmitted aloneto 
the executorſhip Ee. e IdemFrancus poſt 
Io.And.in d.$.ſane, 
When f the executor may vndertake the ,,1.amen verum 
executorſhip, but doth ref#ſe ſo to doe, then js cft in Executoribus 
the other executor to be admittedalone, and 245 90nin mixtis 
4 mo de Prztis. De 
may execute the will, or commence any ſuite, Interp,vle.vol.fol.1g. 
or be ſued alone, as if none other had beene vols 
namedexecutorf, Which concluſion is true,if er pra aged 
the executor _— do ſtill perſeuer in his vn- he 
he alter his minde, and 
afterwards become willing, then ſo long as the 
executor who prooued the will is liuing , (his 
former refuſall before the Ordinaric notwith- 
ſtavding he may by the lawes and cuſtomes of 
this realme, ioine with the other cxecutor,who 
Ee 4 prooued 


_ 
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. h Brook.d.tit.n.117. 


The fonrth part. 
s Brook. Abridg.tit. prooued the will 8. ' And if he releaſe ay debt 
exec.n.zs8.&n.117. TER : # 
due to the Teſtator,the releaſe is as ſufficient,as 
& 0.177 Do. Cook, it he had never refuſed b, hich is to be vnder- 
one In Miadtetns fg0d,it he releaſe before indgement, but after 
iudgment,being no party in theſute,he cannot 
acknowledge fatisfation, becauſe he was not 
32 Dyerfol 319.n, Privy tothe indgement 3?, Or it one releaſe, 
15. and afterwards take adminiſtration of a mans 
. goods dying inteſtate, this ſhall nor barre him, 
but that he may recouer the debt,as adminiſtra- 
33 Do. Cook, lb.s. Or vnto him ro whom the debt was due 3?, the 
Relationum fol. 28, reaſon is cuident, becauſe the right of the aRi- 
Middlerons caſe. gn was not in him at the time ofthe releaſe4. 
34 Ibidem, DS 
To theſe two limitations may athird be added, 
whereby one executor may ſue or bec ſued, 
without the other coexecutor:namely,twhe no 
exception is made againſt the proceedings by 
Io. de Athon.in Je- thepartyi:Hereunto alſo maybe addeda fourth 
garin. libertatem, de [;qiration, that is to ſay, when any one ofthe 
excecurt.tcſtam, | 
EXccutors, doeth ſcll ſome of the Teſtators 
goodes for aſumme of money; for then that 
executor which ſoldethe goodes , may him- 
ſelfc alone ſue for the money due for the fame 
k Brook. Abrdg.tit. goodes k, Vhat it the Teſtator make two 
executors, Whereof the one refuſerh, and the 
other proueth the wil, who afterwards,maketh 
others-as executors,andUyerh. VWhether may 
theſe executors of the executor, ſue for the 
debt due to thefirſt Teſtator, or the ſuruiving 
executor who refuſed? It is holden, that hee 
which did refuſe the cxecutorſhip, cannot al- 


ſume that office after the death of his fellowe 
| EXC» 


Exec.n.65, 


I3 


14 


T5 


executor, And therefore the executors ofthe 
deceaſed executor, may ſue or bee ſued, for 
the debt of the firſt Teſtator, and not the 
ſuruiuing executor, who did refuſe the execu- 
torſhip,whileſt his coexecutor lined 35, And 
this may ſtand, fora firſt limitation , where- 
in one executor may {ue or bee ſued withour 
the other. 

Furthermoreit is to bee noted, that when 
the Teſtator doth make divers executors, iff a- 
ny of thein doe get the poſſeſſion of the goods 
of the teſtator,the other executor hathno aCti- 
on for recouery of the ſame goods, or any part 
thereof!: for one executor cannot ſue ano- 
ther. Howbcit + if-the Teſtator] make diuers 
executors,and do bequeatho the one of them 
thereſidue of his goOds 3 it is not onely law- 
full for him to whom they are bequeathed , to 
retainetheſame btit alſo it the other executor 
enter thercunto;, hee is ſubie&to an ation of 
treſpaſſe ®, Likewiſe,ifthe Teſtator do bequeath 
vnto all his executors the reſidue of his goods, 
the ſame oughtro be equally diſtributed amog 
the:In which caſe Iſuppoſethe office of the or- 
dinary to wh6 they arc accomptable,is of great 
authority,ifone of them ſeeke ro defraud ano- 
ther®.VVhich is to be vnderſtood whilſt the ſaid 
executors be yer liuing,for it any ofchE happen 
to dic, his partſhal accruetothe executors ſur- 
viung, Vnlefle the teſtator by his will, did de- 
clare that the reſidue of his goods ſhould bee 
equally deuided amongſt the;for theſe words, 
equally 
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35 Dyer,fol.r60. n. 
42, 


] Brook.rtir. exec, n, 
93,parr.6.5.3, 


n Brook: d, tit. exec. 
n,104. 


© C. tua nos de teft5, 
cxtr,Brook. Abridg, 
tit,acompr.n.s, 


The fourth part. 
ly to be deuided,in a will, doe make a Tenancy in 
Common. In which caſe,if any ofthem die,the 
others ſuruiuing, yet neuertheleſle the execu- 
' tors or adminiſtrators ofthe party dying , may 
recouer ſuch partof the deceaſeds goods , vn- 
deuided,as hee himſelfe ſhould haue had, if kee 
\ hadliued3*.Orifthereſtator,makivg diuers cx- 
36 D. Cook, lib.3, ; - 
Relationam i Raz. Ecutors,do bequeath to euery of the ro0.pound 
cliffes caſe,fol. 39.n. thogh one ofthem die,the others ſuruiuing,yet 
5.vbi.referr itaſzpi- that roo.pound ſhal not accrew vnto the ſurui- 
$ Iudicatum fuiſle, $6 Þ . 
4 ctiamſi nulla in fac- UOrs,butſhal belog vnto the Executors or admi 
roparerucale bono- niſtrarors of the deceaſed,as a diſtin@ legacy?” 
;7 Ratio «ſt quia But f whatifthe Teſtator make many cxe- 
non ſunt coniuncti, cutors, giuing them the re{idue of his goods ,of 
nec renecverbis, & yyhich executor he nameth one by his proper 
deco nd eſt locus ri | 
accreſcendi,laſ.poſt. AMC, thereſt by a name colleCtiue: As for 
4 . in L, hujulmodi example,tbe Teltator ſaith, I make my brother 
de lega.tin?,  andhis children my executors, to whom I be- 
queaththereſt of my cleare goodes: whether 
in this caſe ought thefather to haue as much as 
all his children, or whether ought euery child 
to haue as much as the father? Iſuppoſe that 
in this caſe the reſidue of the deathes part 
ought to be deuided into two partes, and that 
the father ought to haue as much as all the 
p Taſ.in.L.fin.de im- Children P : for it is delivered for a rule, that 
pub.& alſub.C.Dec. yyhere diuers perſons be comprehended vnder 
conhl, 236, &. conf, ; - 9-4” 
26.4 one name colleQiue, with another third per- 
q laſ.in.d.L.fin.Man ſon,then all they which be included vnder that 
tic as tn one name,do repreſent one onely perſon 4. Of 
operzpretium erit vi- Which rule, neuertheleſſe there be diuersexcep- 
dere, tions:One is, when the Teſtator willeth the ſaid 
goods 


Oy 


56G NL AUGER iGo een AAA AE AIC RAPED cate 29 


Of the formes of Teſtaments. 204. 


goodes to bee cqually divided amongſt them, r L.interdum, & bi, 
Another is, when the children were not borne 224: de Caftr. tf. de 
hered.inſtir, Dec, 


at the time of the making ofthe teſtament. The cond1.557. 


third, and thatis generall, is when the teſtator ! 1-{Lind. L. fin. per 
meaneth thar every perſon ſhal haue alike por- [700j02mS* Pee 
tion ©: for in thoſe caſes the rule doth not hold, « 1aſ. in cand. L. fin, 
but diſtribution is to be made according to the _— 
number of the perſons:that is ro ſay,if there be gulam ſeptem limi- 
three perſons, then the reſidue of the deaths *3ionibus dorataw, 
part is to be diuided into three parts; & if there 
be foure perſons, then into foure parts; and if 
there be moe, then into moe parts , cuery part 
equall tor cuery perſon. 

Iff the teftator do appoint the childein the 
mother wombe his executor, andit falleth out 
that the mother doth bringforth two or three 
children at that one burthen, they are all to be , 
admitted executors ®: And asthey are all to be u IafinL.placer.tt. 
admitted to the executorſhip, ſo are they all to avis 2m ta 
enioy the legacie. And therefore if the teſtator lib.4.cir.n.4, 
ſay, L doebequeath an hundred pound to the 
childe in the mothers wombe, andifſhe doth 
beare two or three children, the legacic is to be WE, 
divided amongſtthem*.Butifthe teſtator ſay, * "_ __ 
if my wife ſhall bring forth any child, I giueto Glas. es 
the ſame an hundred poundzand ſhe bring forth 
two or three children 3inthis cafe euery childe 
may obtaine an hundred pound, ifthe teftators 
goodes doe ſuffice to fatisfie the ſame 7, vnlefle y D.L.quifiliabus.g, 
it be prooued,that it was the teſtators meaning ***PP _ 
that they ſhould haue no more butan hundred 
pound amongſt them =. | z Textind.S I. 
Vhat 


a Linftic.f delib; & 
poſthu.Mantic.de 
conicfur.vir,volunt, 
lib4.Tit:9.n.12, 


The Fourth part 


 Whar ſhall weſay to this queſtion, Thette- 18 


ſtator maketh the child in the mothers wombe 
executor, and willeth that ifit be a man childe, 
he ſhall haue two partes of the reſidue of his 
goodes,and the mother but one; and ifitbee a 
woman childe, that then the mother ſhall haue 
two parts of the ſaid reſidue, and the daughter 
but one : The will being thus framed, the 1no- 
ther bringeth forth aſonne & adaughter, how 
much of the teflators goods is due to cach per- 
ſon? In this caſe euery perſon is to haue a por- 
tion anſwerable to the rate or proportion of 
the teſtator ®; that is to ſay, the ſonne ſhall haue 
twiſe ſo much as the mother, andthe mother 
twiſe ſo much as the daughter : for example, 
the refidue of the teſtators ”—_— ariſing to ſe- 
uen ſcore poundes, the ſonne ought to haue 
foureſcore pounds, the mother forty, and the 
daughter twenty :ſo the mother hath double ſo 
much as the daughter, and the ſonne hath dou- 
ble ſo muchas the mother. 

Bur wharf if the will being ſuch as before, 
viz.that the iſſue being maſculine,ſhal hauerwo 
partes, andthe mother but one: and being fe- 


. minine, to haue but one part ,-and the mother 


two : the mother doth bring forth an Hermo- 
phrodite,or perſs hauing the parts both ofa mi 
& a woman: Whether ſhall this Hermophrodite 
haueſo much as if ewo children male & female 
had beene both borne? The Hermophroditcan 
haue but one portion: that is to ſay, the por- 


tion due tothat Sexe whereofrhe Hermophro- 
2 dite 


I9 
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dite doth moſt participate Þ: and if that alſo 
be doubtfull,itis tobe preſumed according to 
the more worthy kind ©, 


0 f thoſe things which doe appertaine to. the 
apparance of the T eſta- 


menk.. 


T Euery Teſtament is to be proued by witneſſes, 
or by writing. oy 
2 Twowitneſſes needfull,and two ſafſicient. 
3 What if the witneſſes bee not free from all 
exception,whether doth the number ſupply the de- 
ech 
{ 4 Sometimes one witneſit is ſufficient. 
" 5 Emery one may be awitnefie which is not for- 
bidaen. 
6 Three zſpeciall cauſes., which doe miniſter 


 exeptions againſt witneſſes, 


7 Who ate extluded for their diſhoneſty. 
8 Allmalefattors are not repelled from wit- 


neſing. 


b L. quarirur, ff. de 
at.hom, 

c Addic.ad Bar,in d, 

L.quaritur, 


9 Whoare excluded for want of indgment, and: 


* how long. 


10 Who are excluded for dffe(tHon, and bow. 


farres 


* .11 whether alegatary may be a witneſſe, _ 
CEE whether « woman may be a witneſſes. 
' "13, Whether a poore wan may be awitneſſe. - 


&; xxj.. 
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þ. xx). 


y Auing ſpoken of the general! in- 

} ternal forme, common to cuery 

77 [ teltament,that is to ſay,ofthe ma- 

7 IF king of an executor: now let vs 

' _ _returne to the general/ external 
forme, that is to ſay, the forme whereby cucry 
teſtament may lawfully appeare. 

Wherefore f that willes and teſtaments , 
may lawfully appeare, it is requiſire: that there 
bee ſufficient proofe, cither by witneſſe, orby 

a Maſcard. TraQ&.de writing Wt + | 
| uſe wp _ = of proofe by writing , it followeth after- 
wards in the handling or the particular forme 


fumi quemliber ab 
inteftaro deceſſifſe of written teſtaments 


contirmar-Maniiet® & Concerning proofe to be made by witneſ- 


conic, vir.vol,lib.2. : 4 
tit... ſes, twothings are eſpecially to be examined: 


b Infr.cad.part-$:35 Pirft how many witneſſes are required for the full 


« Jus autcm ciuile *. | - 
exigir ſeptew. $. ſed proofe of a teſtament or laſt will ; Secondly, 


cur paulatim. & $. what manner perſons may bee received for wit- 


fin. Inft.de teſt.ordin, 
d Lindw. in c, ftatu- neſles, METS T** YLOREITRE. 
rum verb.probatis.de For the number, By f the lawes and cuſtomes 2 


ropes: Ofthis realme, two witneſſes are needfull ©, and 
| kius.in c.priuilegium againe two are ſufficient, So that as it 15 not ne- 
dereg iur.6.n.7. ceflary to haue any more thentwo,ſo it is vaine 


 afumns Trinieere, ©O hatie no more but one.©, Forthe berrer vn- 
Hyppol. Singul.103. derſtanding of rhe whict ty SJ concluſ ? 
Firſt; where it is affirmed that two witneſſes 

be ſafficientthat is to be vnderſtood,in caſe the 

ſame two witneſſes, be wthout cauſe ofexcep- 

tion 
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tion f : butifthey be not lawfull witneſſes,two 
alone are norſufficient for ihe proofe ofalaſt 
will s, at theleaſt where theſame is to be proo- 
ucdin forme of law. 

Bur what if the witnefles bee not free from 
all exception,butyer are more in number then 
two, ſuppoſe three or foure : whether bee they 
ſufficient for the proofe of the will? It may bee 
anſwered, that if the exceptions whereunto the 
witneſles are ſubie&,be light or {lender,fuch as 
do in partdiminiſhthe credite of their teſtimo- 
ny,as theexception of friendſhip, domeſticitie, 
or of ſuſpition of ſome ſmall fault, there the 
number doth ſupply the defect; andſothete- 
ſtimonie of three witneſles-, not altogether 
clearefromthoſe exceptions, is as the teltimo- 
nie oftwo witneſlcs, without all exception Þ: 
But when the exceptions whereunto the; wit- 
neſſes be fubie&t; are great and heinous ; as the 
exception ofperiury , which doeth vtterly ex- 
tinguiſh. all the credite of the depoſition i; or 
when the witneſſes are ſubie& rodoubleexcep- 
tion; or when the lawe doth reſiſt theexami- 
nation lofthe witneſles,as of thoſe thar be per- 
petually mad, or haue no vaderſtanding, or 
| Whenthe defe&is notintheperſon, butin the 

depoſition®, intheſeand likecaſes the number 
docth notſupply the defe&, but the teſtimony 
ofthem all is as the teſtimony ofnone ®, 

Secondly,wheref itis affirmed that one wit- 
neſſe is as none, yetſuchi&the power and au- 


thority ofthe teſtator,that he may ordaine that 
that 
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f c, relarum, el. 1.ds 
ecſta,extr.Linw. ind. 
e.\tarurum,verb, pro- 
batis. Mantic,de con- 
icA.vit.vol hb. 6.tic.z 
n.5.6. 

g D c.rclatum, & c.. 
ca cfles.de tefla, cat. 
& ib,,DD. 


h Mantic.de nie. 
vlc. vol. lib.s. tir.3.n.8 
i Maſcard.de probac. 
verb.perurus, Ampl, 
1.Alciat.de preſump, 
reg.z,prxſump.10. 

k Soarez. lib, recep. 
ſen,verb.reſtis.n.215, 
Gabr.lib.x. com.con + 
clul.cit.de reſtib.con- 
cluf, 7.n.13. Hyp.de 
Markſil.Sing,z85, Me- 
noch.de arbr.iud. lib, 
2. caſ, 99, Grauetta, 
conſ.249, 

] Felin. in c.. dile ti. 
de accuf., cxtr. Paril, 
confil. 58,n, 52.y01l.4. 
m Ruin. conf. 14 9, 
15e.yol.5.Gabr.lib,r. 
com. conchuf. tit. de 
tefted.concl.6,n.g. 

n Vide cund, Gabr, 
de conc].s. | 
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that one witneſle ſhall makea full proofe, as if 
the teſtator commit ſomewhat in ſecret vnto 

him ( being loth perhaps'that any other ſhould 

knowe thereof) and willeth in hislife, that that 
perſon alone ſhall bee credited for the declara- 
tion of his will: In this caſe that one perſon 
alone is ſufficient to prooue the contents of 


ell, Olien the laſt will andrteſtament ofthe perſon decea- 
d: probac, 1 286.b, led 9. 


For the ſecond queſtion; that is to ſay, what c 
1manr of perſons are to bereceiucd for witneſles; 
This may be dcliuered for a rule, that F whatſo- 5 
'.  euerperſonis notby lawe forbidden to bee a 
p L1.$.1fdereftib. vv; ncfle, theſameperſonis tobee admittedy. 
This rule is ſhort; but if wee ſhould deſcendto 
the exceptions , and ſhewe in particular, what 
. perſons are in this caſe forbidden to beare teſti- 
mony by the ciuill and eccleſiaſticall lawes, we | 
ſhould Ende it a matter of ſuch diſcourſe, as 9 
the ſame ſhould farre exceedethe quantitie of 
this ſmailvolume : for there be manie volumes 
q 14 quod pluſquam of this argument onely 4. Beſides it isa matter 
wanifeſtum ener wherin verie much is left to the diſcreet conſi- 
Wm tb. qui n+” deration of thecircumſpett Iudge®,ſo that iris 
ſtibus probandis, vel very hardalſ{o,to preſcribe any certainty in this 
- oor ny, Varau- hehalfe!; onely L will remember three } ſpeciall 6 
r L3.1.dereſtibs.f cauſes whereby the witneſſes are not own# cx- 
\ Bar,Bald.&lizin d. opt;one matores : the firlt is diſhoneſtic in ma- 
93-$rT- ners: the ſecond is want of judgement or vn- 
£ Has cauſas veluti derſtanding: the third is affe&tion moreto the 
prxcipuas proſequi- party _ toth@ther*, 


tur Alberic* in Tract, : Rd ; 
dc teſtib.pars.r, The firſt} cauſe docth miniſter exception, - 
not 
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notonely againſt periured or forſworne per- 
ſons, butalſoagainſtall other malefaQors, or 
lawbreakers *, which by any crime by them 
committed, become infamous ?: for itis faid ro 
be a dignitieto be a witneſſe=. Bur all ſuch per- 
ſons as are infamous by their euill life, the law 
eſteemeth vaworthy of any dignity ®, which al- 
ſo pondereththe credite of each mans ſaying, 
withthe grauity of his life Þ; andtherfore light 
$ life;light creditealſo, Howbeit f amongft ma- 
ny limitations of this exception, drawne from 


the euill life of the witnefle c, this is one, thar if 


any man hauing commirted any crime,/periu- 
ry excepted 9)hath reformed his maners, deare 
from his formerfault, and hath liued honeſtly, 
and laudably byrhe fpace of three yeares be- 
fore his ſaideproduftion, ſucha perſon is nor 
tepelledfrom being a witneſle ©, 

The ſecondf cauſe doth comprehend chil- 
dren f,idiotes $,lunatick perſons Þ,and ſuch like 
of whom it may be ſaid as ofthe former:that as 
they whichreformetheir cuill maners , and af- 
terwardsliue an honeſt and commendable life, 
are nottoberepelled,ſo theſe perſons being al- 
tered in their knowledge, that is to fay, the Fila 
being grown to yeares of diſcretion, the idiote 
made wiſe,or the lunatikeperſon not diſtracted 
by his fitte, or frenfic , then their teſtimon 
is to bee recciued even of thoſe things whic 


u De periurireſ- 
monio lat® Maſcard. 
de prebac, verb. per- 
wrus.concl.11 63, 
x Dereſte criminoſo 
idem Maſcard.de prg 
bac.verb.criminoſus« 
concl.469, 
y De infamibus. $- 
ue iuris,fiue fafti.op- 
time Iaf,in.L.cun@os 
C.deſima Trinitarte, 
z Aufrer, TraR. de 
reſtibus, verb. digni- 
ras, 
a Cc. infamibns, de 
reg.np.6. 
b L.2.&.z.f.de teſti- 
bus, | 
c De quibus Maſc, 
& Iaſ; ille conc luſ. 
464.8 concluſ, 1168, 
hic in L. cun&os, C., 
de ſumma Trinitate., 
d Maſcard: de pto- 
bac,conc].1168.n,r«, 
e Cc, teſtimonium, de 
reſtibus excr, 
f $. reftes Inftic. de 
refta.ord. 
g _ de repro- 
c. & ſaluac. tcft; 
verb. furioſus.Cipeg, 
Trade reftib. reg. 
114. Bar, Tra. de 
reſtib.n. g8. vbi con- 
ſtiruir differentiam 
incer ſftulros & faruos 
h d.$.reſtes.& Min- 
fin.in $.furiof.Inftic. 
de Curator, vbidi- 


wete doneduring the time of rheir minority, Ainguic iater furio- 
or madnes *,ſo that they were not vtterly voide ſum &* wente cap- 


i Angel Arc in.d.$.teftes. Albiric,Tra@.de teftib.c. 5,n,18, k Maſcard.TraR, de 
probac.yerb, furioſns.conc}.828, 


Fi 


Fd 


of 


, : The fourth part. 
Chae cial, ofvaderſtanding in thoſe former eſtates. 
+ == rob The third+ cauſe, which is affection , doth ra 
m Dequibus Albe- reach vato thoſe witneſſes which be of kinred 
riz.d. Irat.cr.&He- 7 alliance®,or which be tenants, ſeruants,or of 


QRor A nilius. TraR. 
eſtibus. verb. affiais, the houſhold ofthe party produQing them ®, 


n Dehis reſtibus id and tothe enimies of the party againſt whom 
Alberic.d.Traft.c 2. h duced 9:1 hoſe which 

 Inimicus quarenus *REY are produdted 9:Irem to al thoſe which are 
repellendus,docer TO ICAPE any benefite by their depoſition P: 
Maſcad.in d.Tra%. wherein (as in many thinges elſe)very much is 


de probac.concl 899. : , ; 
quarenus vero recipt- attributed to the diſcretion of thelu ge, who 


eadus, Campegius. ag the kinredor affinitic betwixt the: witnefles 


Tra&.de teſti.reg.t3. . | 
7 Aerie 7:29; andthe party, isnexreorfarreoff, the feareof 


de reſtibus.c.q. — the tenant, or ſeruant, ofthe diſpleaſure of his 


q De huiuſmoditefti 1 1.1 1nd maſter,great orlirtle, the enmitie be- 
bus, HeRor Amilius. ies . 
Trad. deteftib.yerb. tWixt the witneſle andthe aduerſe party, hoat 


options hehews, or colde,or the commodity ofthe witneſle is to 

tHe de reftib. conch. Tape more or lefſe; Sorhe wiſe Iudge oughtto 

10.11-12.13-14:35-16 giue more or Llefle credite totheir ſaiyngs and 
anor.in c.ſ\uper. co. | os 6 

de reſti. extr,n.s.Rc- dep oſttions 4: 


butf. de reprobac. & =VVhat hall we ſay.of the teſtimony of theſe 
ſfaluac.reſtid. verb.ini perſons, namely, of a legatary ,ofa woman,and 


micus.verb.domeſti- 
cus. & verb.conſan- ofa pore man? ; "© 
guinieus. I ſuppoſe the teſtimony ofthe legatarie to It 


r $.legatarijs, Inſtir. . : 
ord be goodfor thereſt ofthe will», but norfor his 


ſ Porcius.ind.$.le- OWn legacy: and therefore where there be but 
garijs. two witnefles ofa will , wherein eirher of them 


neo toy "> hath ſomewhat bequeathed vuto him , this will 


cius in d.vlegatarijs. is not OOTY roouedfor thoſe legacies * 
u Aibericus.Ira% burforthereſt of thewillit ſecmeth to be ſuffi» 


de teſtib.c.q-n. 57. . 
verſ.in hoc af. Viuius Cicntly prooued 4, 


hib.com opin. verb, A woman is alſo a good witnesin this caſe 12 


Tens & Couar.in Dy thelavves Eccleſiaſticall *: And vvharſocuer 


c cumellcs de tefta, diuers doe vvrite,that a vvoman is not vvithoug 


Extra, all 


9 bon bt. 


w FRAYVYy WW WV ﬀ.. WW ww uv 


; 
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all exception ?, becauſe of the inconſtancy and y Dec.inLfxmina.de 
frailty ofthe feminine Sexe, wherby they, may 03%. — _ 
the ſooner becorrupted®: yer I rake it that = c.Forus. d c vob, 
their teſtimany is fo good, that a Teſtament _— hs 
may be proucd by rwo women alone, being confulciſima. 6. ex 


otherwiſe without exception 2. imperfe@to. C.de tc- 
likewiſe be: honelk {ta.Ripa TraQ.de pe- 
A pooret man -likewile, being an honelt q...:., puny” 4 


man,1is not forbidden to be a witncſle b, rentia communis eſt, 

Couar.in d.c, cum « {- 
ſes-n.14. b Viuius Theſaur.com.op-verb.teſtis.Tu vero luſtianiſta, vide Gab. lib.r. 
com.conclu.tit.de teſtib.conclL18,ybitraditacſitregula de pauperc: tefte, varie wm 
awpliata,tum limirata. . 


Of the particular formes of | 


Teſtaments.- 


t So many particular formes, as kindes of Te: 


 ftaments. 


F. xxij; 

Hef particular formes of teſta- _ 
ments be no fewer in number; ' © 
I KR then are the fencrallkindes of Te- 
ELER ſtaments: For every kinde hath 

" -.. _ his particularform,by the whicty 
it differeth from thereſt 2; 

The ſcuerall kinds of Teftaments are theſe: 
that is ro ſay,Some be ſolemne teſtamentsand-: 
ſome be vnſolemne :ſome written ; and ſome. 


a L.Iuſianus.$.fiquis : 
f.ad.exhibendugy+ 


- nuncupatiue : ol pirmeect ne dboger vn- 


priuiledged Þ. Ofthe particular formes of cue. b Supr. prima perte 
ry which kind, albeitThaue already faid ſome. 55-3949-14+ 23.13. 
ing intheir ſeuerall definitions: yetnowalſo * ; 
it ſhall not bein vaine to adde thereunto theſe”: 
things following; | 
F.f 2: Of” 


The fourth part. 


Of the forme of a ſolemne T eſta: 


ment. 


1 Diuers things ought to concarre to the forme 


of a ſolemne Teſtament. 
2 Nomantyed to the obſcruation of thit ſo. 


[ empne forme, 


$. xxi!. 


CHAD N the making of ſolemne Teſta- 
2 Pe@y ments many things are requiſite, 


a $.ſcd cum paulatira 


Inſtir,de _ ordin. 

& ibi Minſing, ; - Ls 

b d.s.ſed cum paula Ka [WY Whereotifany one bewanting, ir 

eim, & &\/2 is not repured a ſolemne Teſta- 
- #7 \"/ ww 


5-974 _— | ment®. Firſt it is _— chat x 
lam.£deretan, © there be ſeuen witneſſes preſent atthe makin 


d L.fingulos.dereſta thereofÞ: Secondly they mult all be required, 
CY - in6$- neither is it ſufficient, that they bee preſent by 
e L.iubemus. L,cum chaunce, or vnrequired ©: Thirdly, itis requi- 
antiquiras.C.deteſts 1.4,that cuery witneſſe doe ſubſcribe his name 


Non tamenitaneceſ- **2,T. , : 
arid. et nominatio With his owne hand,if hecan write, or elſe two 
beredis,ve propriete or three others for him 4:Fourthly, iris requi- 
Raroris orc fiat, quin. 5». hat the Teſtator doe with his owne hande 


ſufficir,ficeſtator,alio ; | 
interrogante,an velit Write his name, whom hee will ſhall ſucceede 


clemforcbgredew andhaueall his goodsjandifhe cannot vvrite, 
ind.L.iubemus Graf, that then he name him beforethoſe wineſlese: 
Theſaur.com.op.$.In Fiftly,it is requiſite that the vvitnoſles be ſuch 
wm, me as are not forbiddento beareteſtimony in that 


fs. reſtes, Inftir. de 4 7 *% . 
reſta.ordin. behalfef:Sixtly,itis neceſlacy that the vvitneſ- 
Menoch. de arbicr. fc 15 ſee and behold theteſtator,and not heare 


lad gbacen.ga him onely s. Itis alſo neceflary that the vvit- 


475.n.23 Minſin.in d FY F 457 
$.ſcd cum paulatim. nefſes do ſeale the Teſlament,cither vvith their 
ovvne 


N 
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owne ſeales,or with the ſcale of another ®. Fi- 1 d.$.ſed cum paula- 
nally,itis neceſſary that the teſtament be made tim. 
at one time, withoutany intermiſſion , except 
naturall,ſuch as cannotbe auoidedi. 

A will thus | madcis called a folemne Te- 
ſtamenr,whichforme if men would obſerue, . 
(but no man is neceſlarily tyed thereunto here 
in England it were a more ſafe way, as well * Supr-part-1.S-9. 
a ain the forging offalſe wills, as ſuppreſſing 
of truc wills. | 


Of the forme of an Vnſolemne Teſtament. 
I What is requiſite in the making of an vnſc= 


lemme Teftament. 


i Eod.$S, & ibi Min« 
ling, 


d. xxijj, 


Nthe j making of an vnſolemne 
Wo tſtamenr,it is not preciſely necel- 
\ A ſary tovſe any of the aforeſaid ce- 
£$46.>=A remonics : This onely is needfull 
hergith vs inEngland,that the teſtator do ap- 
point his executor,and declare his will before ; 
two or three witneſſes, whoſe teſtimony ,part- þ ©-cum elſes. c.re- 
ly bythe lawes eccleſiaſticall *, and eſpecially exc. 
by the generall cuſtome ofthis realme® ,is ſut- b Lindv.inc. _ 
ficient forthe probation & approbation ofthe j;,”; provinculcon- 
ſame RAR the oniagng of an ex- fiix re Tra.de 
5 c repub. Angl.lib.3.c.y 
ecutor, orthe diſpoſing of goods and. cattels ©, TePno- tt _— 
do reg.iur.6, c Arque huc tendit qoud ſcriptumreliquit Minſing.in Rub,de mil.teft 
n.6.videlicer,apud cas gentes,quz iuris ciuilis obſeruatione non tenentur (quarum 
Anglia eft przcipua)iusmilitaris reſtamenti gs nulla propria lex exter. 
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The fourth part. 
Of the forme of a written 


Teſtament, 


1 Diners things conſiderable in a written teſla- 
ments. : 
2 In what matter or ſluſfe the teſtament is tobe 
written. : 

3 Inwhatlanguaes the teſtament is to be writ- 
Fen. | 
4 1n what hand may the teſkament be written. 
5 With what notes or charafters i a teſtament 
70 be written. 
6 Limitations of the former concluſion. 
7 Of the words and ſentences of a written will. 
8 whether it be neceſſary that there hewitneſ- 
ſes in a written will. | 
9 How the witneſſes are to depoſe in promins 
the will to be written by the teſtator. 
10 What if the teſtament: be foxnd in the veftt- 


tors Chiſt. 
þ XXV. 
S E hauc heardelſewhere, inwhat 
L © caſes it is needfoll that rheeeſta- 
a Supr.r.part.$.11. WAVE ment be written ©, riamedy where 
NGF the tcftatordoth deuife any lands 
b Stat H.8.an.32.c.1 ' renemers or herediraments Þ,and 


alſo when thefame ought ro be written: thar is 
c EodemAftar. rofay, inthelife time of thereſkator c with di- 
ucrſc others queſtians there abfolued:Nowftlet x 
vs heare of fome other things which may feem 
ro appertaine tothe forme of a written teſta- 


ment, namely in what matter or ſluffe the teſta- 
. ment 
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ment is to bee written , 7» what Janguare, with 
what bar, letters, nates or charatters, with what 
wor des or ſentences , and whether it bee alwayes 


! d $.nihil.Inſti 2 
neceſlary thatthere bewrrmef25 of a writren te- q — on ” Inf. 


ſtament. edir. $. 8. n. 21, Sed 
2 For the | matter wherein the teſtament is P49 ® quis ſeriplerit 


| voluntatem ſuam in 
written , the law regardeth not whether itbee pulucre,numquid Va- 


ebir reſtamentum ve 


orparchmen, or othet like ſtuffe apt for 
paper orpar I he ſeriprum, Er viderur 


— wo PP 4 quod lic per L. mili- 
3 - Neiheris it material in what + /angaaze the tes. C.de reſta. Hoc 


« , , | vno ſubaudito, njimi- 
ſame be written, cicher Latine, French, or ay LEED 


other rongue- menta, omni immu- 


4 Forthethand or letters wherewith the teſta- — _ iu- 
I» , _—"— - e muUIrari ga 
mentis written, the law is indifferenc whether \, c;pi6 ret quir D. 


it be Secretarie hand, Romane hand, Court Smitheus. Tra. de 


hand , or any other hand, either faire,or other- (Po nnBrnn3.57: 
wile , ſothat the ſame may beceread and vnder- fcilicet non valere 

ſtood F. m—— reſtiN, r3- 
5 For the | zotes or charatters it skilleth not | oo Ho york 
whether the ſame be {ual or vnaceuflomed 3. V- tem ad ctfeRiillum, 


de quo fir mentio in 
ſuall or accuſtomed notes bee theſe, XX\8. for d.ftar.H;8$. an.32.c.r. 


rwentic ſhillings. Cl. li. for an hundred and fif- id quod ex mente i]- 
tie pounds, 1590. for athouſandefiue hundred is ftaruri facile col- 
ligere hcer, Er huc 


foureſcore and ten , with ſuchlike ; whereofI finer quod ſerip- 
might bring infinite examples. Vaaccuſtomed rum reliquir Molin, 


in L.1,5$, cod. ff, de- 
notes and characters bee, as when the teſtator vets 


doth vſe thefigure (1) in ſtead oftheletter (A) < Minſfing.ind.$.ni- 
ir (þ . hil, 
the figure(2) in ſteade of the letter (B.) the fi f Dank. apan 
C.deteſta, g HocintelligantTuſtinianiſtz procedere jure gentium quo nos vti- 
mur. Nam iure ciuili teſtt.in ſcripris fieri non poteſt per noras aut Zypheras inuſita- 
ras, vt tenent Bar, Bald. Angl & aliy, in L.quories.$.1.tf, de hzred, inſtruend. przter- 
uam in cafibus exceptis , vcluti in reſtamento militis , ad pias cauſas, &c. de quibus 
Vaſq.de ſucceſſ.crear, lib. 2. $.15. requiſir, 16. Tiraquel, de priuileg, pix cauſe, c. 13. 
Grafſe, Theſaur.com,op.F.teſtm.q.10. 
Fi 4 gure 


The fourthpart. 

gure ( 2 )in ſtead of C 8c. orperhaps ſome 
other more ſtrange characters then theſe in 
place of letters, Howbeirfif the charaCters bee ; 
ſuch as the ſame cannotbe read or vnderſtood, 
the teſtamentis ifas it were not written Þ, or if 
they may bee read or vnderſtood, either by the 
ſame, or by ſome other writing or by any o- 
ther meancs: yet if that writing were but a 
draught,or preparation to the te{tamenr ,' and 


h La.f.fi.Tabul.re- 
ſta,Vaſq.drequil.16. 


1 L.exeaſcriptura.f 
deteſta.L.fidei com- 
mifl.g-1.de leg. z. 


k L,quoniam indig- 
num.C.de reſta. Mo- 
lin.in L.r. $.codem. 
f.dc verb, ob,n. 8,18 


fn, 


1 L.errore, C.de te- 

ta. 

m d.L. errore. Ita vt 
in hoc exemplo non 

- fir neceſſaria aliqua 
probatio quod Scri- 
ba errauerat_, vel 
quod reſtator omnia 
nuncupauerat, cum 
lex ipſa fir. loco pro- 
barionis,Sich,in d.L, 
errore, Attamen nc- 
ceſle eſt probare mu. 
lerem iſtam efle re- 
Natoris vxorem , qua 
vulr efle ſuam execu- 
wicem.lafyin,d. L. in 
An. 
n L.quoniam, C,de 
ecitam.. 


not the Teſtament it ſelfe, it is withour any 
force i, 
wordes f and ſentences , are not required 7 


for the forme of a teſtament , but for the 


expreſſing of the will and mcaning of the tc- 


ſtator *; and therefore ifthe writer by crrour 


omit ſome wordes, whereby the ſenſe is vnaper- 
fe&: As for example , the Notarie doth write 
thus (I make my wife my , of this my laſt will 
and teſtament )leauing out this word ( execu- 
tor : ) in this caſe the errour ofthe writer ought 
not to preuaile againſt thetruth of the teſta- 
ment]: for the law preſumeth that more was 
ſpoken, thoughletſe was written ®: muchleſle 
ought it to bee preiudiciall to the teſtament, 
where in ſteade of the wordes omitted, other 
wordes of theſame ſenſe to fuch purpoſe are 
vied and expreſſed ®;For ear wh wr that 
inthe teſtament iris written, that the teſtator 
doth bequeath ſuch landes.to ſuch perſon, two 
hauc and to holde to him: and to his aſltgnes. 
foreuermore. How ſoeuer in this denifochers 
isnot any mention of heircs , without which, 

worde 
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worde aneſtate of inheritance cannot paſle, by 
any. deed or gift made whiles a man yetliueth ; 
6 yet becauſe in teſtaments, the will and the inter 
of the teſtator is preferred before formal or pre- 

ſcript wordes, an eſtatc of inheritance doeth 

* thereby paſſe, asifhe had made expreſle mentis 

of his heires ®, Other examples to the ſame ef- 

fe are extant in other places of this booke, 

which to repeate were {uperfious. p: Auth. quod fine.C 

Concerning the laſt queſtion , viz. whe- 9*refts &DD.ib;.lo, 

$ ther fir be neceſſary that there be witneſſes ofa $1,255 Te eſtan, 

7 written will; chis is the anſwere,thart if it bec:r- Maſcard. de probac. 
taine andundeubtcd,that the teſtament is writen Y<rb-reft. concluf. 

or ſubſcribed with the teſtators @wne hand : In © ers 717 ſeri 

this caſe the teſtimony of witnefles isnot ne- pſcroffdecon, & de- 


RE kt _ mon.Alex.conhil, 76, 
cellarie? : But if it be dowbtfall,, whether thete vol.gn.s.s Braiſion 


ſtament were written or ſubſcribed, by the te- 61.19.vol.3.n. 26.Co- 


ſtator in this caſethe teſtimony of witneſles is var. in c.cumtibi.de.. 


, it % . v»39 
neceſſary , toconfirmetheſameto betheteſta-- "Shards? ah 


, tors owne hand 4. But | it is not inoughfor the quod fine. Alex. de. 


wirneſſesto ſay this is the teſtors owne hand, ©2nfl-76.n.3. 4. Me, 
for we knowe his hand*, neicher is it ſufficient 1.2. caf. 114. n.a# 


(in the opinion ofdiuers )to bring forth other Aflia.deciſ.r8r. n.7* 


writings of the knowne hand ofthe teſtator, ——_ ron 
and ſo proouethe will to be written or ſubſcri- con61.76. vol. 3. Mo- 
bes,by rhe teſtator , by comparing ſuch wri.- In.in addic.ad. Alex, 


; : ; conh].114,vol7. 
tings with the teſtament: For the witneſſes. , Bar.& alif.in L.ad- 


may be deceiued( the teſtators hand being eaſie memes de iure- 
ro be counterfeited, ) and therefore proofe by AMR: cecit.: rg 
ſimilitude of handes is not afull proofe *, ſauing probac.verb. compa- 
in thoſe courts where' the ſtile or cuſtome doth —— 
approoue ſuch teſtimony for a full proofe Ot Bo My 


when 


o Supr.cad. part. $.4+ 


| . +." The fonrth part.” 
when the teſtamentis to beprovucdin vulgar 
forme : neuerthelefle in this cafe where it is 
x Sichard.ind.Auth. doubtfall whether theteſtator did write or ſub- 
Alex.d.conl.76-% ſcriberhe teſtament, if the witneſſes doe-de- 
Bar 1091 & alin poſe thar rhey did ſee rhe teftator write or ſub- 


y Bar.Imol. & alj,in PO? : | 
L.f iraſcripſero ff. de ſcribe theteſtament, and being learned knowe 


cond.& demon. quo- . : 
rum opinio magjs the ſame to bec his hand*, orelſethatthey did 
rafſo heare theteſtator confeſſe thathad made histe- 


comunis,teſte 
Theſaur, com. Op. $. ftament, or thatthe ſamie was in the handes of 


Inſticurio.q.16.n.5.% TS 
$.refiih.q.16 6 ſucha perſony; or if the teſtament were found 


x Narta. ind. Auth. jn the teſtators Chiſt amongeſt his other wri- 

129 petnge things : In theſe caſes the proofe made by com- 
q.16.in fin. Maſcard. paring of handes , albeirthetcſtamentbe to be 
« |. 700w7y eo prooued informe of law, is a full and fufficient 
a Alex. confil, 1 x 4. proofe®: Or ifthere benone of theſe helpes by 
why $4. wage kely circumſtances, yet if on the contrarie 

eo 1: therebenofafſpition of fraud,or feare of ſubor- 


Grafl. Theſaur. com. : JO _ 
op.$. Inſtirucio. q.16. nation, I am ofrheir opinion who do hold that 


n.6.Dec.conkfil.219.in . 
fin.Socin, conhil, 162, the circumlp ect ludge may allowe the proofe . 
n. 4. & hanc epinio. Made by comparing of hands for a ful proofe 2: 
nem yon eogs falſam, But then alfo the writings ſo found in the teſta- 
Co em cam A. tors Chiſt,muſt beſo written,as it may ou 
lex. periculoſam ra- not to be a draught or preparation ofa will, but 
en eiiets the teftament it ſelfe >, VVhar if the Teſtator 
iudicis poſitam effe, cum Decio,fentio, b Bar.in d.L.quories.$.r. f.dehzred.infti- 
ruend. Maſcard.d.concl.1352.n.63.Non tamen opus eſſe puto, obſeruari illa requiſita, 
de quibus in d. Auth.qued figc. videlicer diei expreſſionem, exrenſam fcriprionem, lj- 
berorum nominatiencm &c Quorum fine obſeruationc,nec inter liberos,nec ad pias 
cauſas reſtamenrum valer,ctiamſi conſter de manu reftatoris : nam iſta requiſita indu- 
Ra ſunt 4 iure ciuili, nec ſunt ſublara jure canonico,vt author eſt Eucrard, Verum au- 
rem, inſpeRo jure gentium,quo iure nos Angli, haud aliterac Romani milites, libere 
fruimur,non eſt neceſſaria vel dici _ , vel extenſa ſcriptio,&c. llud folam exi- 
gicur, vt conſter ſcripruram manu teftaroris exaratam fuifſe , vel ſubſcriptam fine alia 
uauis ſolennitare, dum tamen huiuſmodiſcriprtura non fit przparatio adteſtandum, 


cd ipſa diſpoſitio,yvr alias ſupraditum eſt, er infra dicendum,parr,7.g.13.in fin, 
| ſhall 
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ſhall acknowledge ,thar bis teſtament is cone 

rayned ina ſGhedulcor writing, which hee left 

inthe cuſtody obſuch a manznow if that man 

bring forth a ſchedule,and vpon his oath de- 

poſe that to bee the fame writing, which che 

'Teſtator left m higeuftody ; wherher is rhis a | 

ſufficient proofe ofthe deceaſeds will , without 

any further comparing of hands, yea or nay? As 

the caſe is propoundedgheproote is ſufficient, 

without comparing of hands 3%, Bur ifthe Te- 3? A 

tarar had ſaide,ghas'the-ſehodule or will was proveore.tol. 24.n. - 

written with his owne hand,then the aforeſaiq 55. Hycro. Pantithe 

proofeis.not ſufficiens, wichout comparatien, ;.,.;;. eas 

whereby it 32 may appcares tia hauc becnewrit- 39 Aftrenſiin L.be- 

ren by the Teſtator:for in ſaying, that the ſche. 7*4*5Paam-f-de re- 

dule which helefexvithſuchiaperſon, evnray* ifh.vbi ſup, 

ning bis vvill,is of his ovwyne hand vvriting , it 

ſeemeth that the Teſtator, did not repoſe ſuch 

truſt in that man, 45.that his reſtimany: alone 

fhould ſuffice,yaleſſealle ie did appeare;, that 

the ſchedule vvhich ſhould be broughtfoorth, 

vyas vvritten by the teſtator;vvhich in the for- 

mer caſe is not neceſſary, vuhere it is referred 

to theſolecredite or the vvitneſſe, yvith vvhom I 

thevvriting vvas left | por oO ORE 
{4 wn ifh the Teſtament be found in the Cong 

Teſtators Cheſt,or ſafely kept amongſt other ns flarr.ex volunca- 

vvikings,xvhich. teftament is neither vvritten © Taſin Awtiquod 

by the leſtator,nor by him:ſubſcribed , butal. Sne. C. derefia, jul. 

together of anothers mans hand:vvhetherſhal CT 

this writing, preuaile as. the laſt vvill and Te- piniovem effe com- 


ſtament ofthe deccaſedornor?3t ſhalnor 5,vn- munem: Menoch. 1.4. 
lefle proeſer7.n.4. 


The fourth part. 
"yi leſſe it be prouedthat the ſame was writtenby 
d Tafind Auth. Mal 4 commaundement ofthe teſtaror®, or vn- 


card. de probac.d. 
concl. 5 apron leſſe it be ſealed wittfthe ſeale of the teftator®. 


s 5 fid I ſtr. A" 1 - 
by bod ys wk :bidem tencar contrarium , niſi Sigillationi accedar etiam ſub- 
| ſcriptio, Quia ramen hZc opinie fundara cf in ſolennirare turis ciuilis, nobis ins gen- 


tim artendentib?,opiner hanc Decij ſcnreariam non audicadam foreia faro noſtro, 


Of the forme of «a Nuncupatiue 


teſtament. 


x Of the forme of wordes in a N uncupatine 
teſtament. | 
2 Obſcuritic and ambiguitie tobe anoided. 
F Obſcuritie what it is, and how it may be anoj-' 


4 Ambiguitic what, andhow it maybe anoided. 
5 The difference betwixt obſcuritic and ambi- 
tee | - 

6 willes fanourablie interpreted.” 
7 Incontratisinterpretation to be made againſt 


the party. 
d . XV). | 
a $.fin.Inſtit.de te- vie N themaking of a Nuncup m—_ 
fa. ordin , Auth. hoc app) [Gp will or teſtament, this is chiefly to 
incer.$.per nuncups- be oblerued, that theteſtator doe 
tionem.C.cod.tit.nu- : | , 
name his cxecutor,anddeclare his 


morum tamen ſepre- ; | : 
narium teſti de quo minde by words of mouth, with- L 


in d.$$.non cle ne- = F b 
cellar ſupra dint. VT Writing before witneſſes As fforanypre- 
ciſe forme of wordes none is required ®,ncither 


mus, 


b Molineus.in L.1.$. js jt mater! | 
> Fo 73 ences pigs ateriall , wherher the teſtator doeſpeake 
n.8.in fin. pro- 
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properly or ynproperly ©, ſothat his meaning «< L. quoniam indig- 
doe appeare, as hath beene heeretofore nf num Cee. © 
med by diuers examples. Bur it is not ſufficient 4 Supra cad.parr.$.4 
forthe teſtatorto leaue a ſound inthe eares of 
the witneſſes, vnleſſe he doe leaue ſome vnder- _ , - 
ſtanding alſo ofhis will and meaning e, oo a 1 
And although in written teſtaments ir be al- 0n.L.zrare.$.nihil.de 
ſorequired , that the wordes andſcntences bee Mr 
ſach as thereby the teſtators meaning may ap- 
pearef: yer more ſpecially it is required in a * 542'*S-prox-pre- 
Nuncupariue teſtament; tor more ſupply may Os 
be made inwriten teftaments then can be made 
in Nuncupatiueteſtameats concerning the te- 
ſtators meanings. | 
Wherefore that the teſtator may the better 
| performe this thing , and that his meaning 
may bee the better vnderſtoode, hee muſt as 
much as he can auoide obſcuritie , and awb:- 
En foride tis auoided by ſpeaking plainely; 7'$12-"ide Spiegel: 
2 Lexic. verb, ambi 
for an obſcure ſpeech is that which cither can- crp—s 4 
notbe vnderſtood at all, or very hardly by rea- 
ſon of the cloudie darkeneſle thereof, or want , ._ ,,__. 
of the light ofplaine vtterance i. ut my . 
4 c<Ambignitictisauoided by ſpeaking fimply gn91.in L ſemper. ds 
and certainely:for an ambiguous ſpeech is - 5 ns: 
which yeeldeth diuers ſenſes to the hearer,who 
remaineth doubtfull in whether ſenſe the ſpea- , ... 
keris to be vnderſtood k, _ —— oy oe OI 
The difference betwixt obſcuritie andam- 
biguirie is this. By obſcaritie, thehearer is tade 
like co him which walketh ina darke place;nor 
| know 


Auth.quad fine.C, 


c teſta, 


h De obſcuro & am- 


The fourth part. 
knowing where the way lieth : whether on the 
righthand,or onthe left;beforehim,.or behind 
him;or whether hebe in the way , or outofthe 
Way: By ambignitie , the hearer is madelike vato 
him , who walking in the light , meeteth with 
two or.three wayes , and knoweth notwhich 

| 73Gus in Lvereribs WAY £0 fake, nor which of thoſe wayes leadeth 

de paRis. Spicgel, £©O that place whereunto he ought to goe!:both 


& Cagnol. vbi ſupra. of them areto be auoided. 
alj pf culrphay \  Andalbeitt.thelaw hath prouided fauoura- 6 
cogitari, & quando- | ble interpretations, to ſuſtaine the teſtament 
y_opey confundi. yhere the diſpoſition is obſcure,ambiguous,or 
de reg. iur. tf, & DD, VACertaine®, contrary.to the f nature of con- 7 
ibid. trats, where he that ſpeakethobſcurely or am- 
biguouſly , is ſaide.to ſpeake at hisowne peril], - 
and that ſuch his ſpeeches are.to-betakenſtrop-- 
n L.veteribus.ff. de- ly againſt him(ſclte n-nenerthelefſe how fauou- 
 pattis.. rable ſocuer the: law bec: towards dead. mens 
willes, the lawyers are not'ſo favourable ts 
their clients , and thereforcitit were bur to a- 
uoid long and coſtly ſuites., it isqmeetethat the 


teſtator viter his mind,as plainely and certaine- 
ly as he can.. 


Of the particular formes of other Teſta» 
ments or. laſt Wils. 

—_ >. 

Oncerning the formes of teſts 

23, Ments-priuiledged or not priui-- 

pledged, orof other kinds ofwils, 

_ asofcodicils, or ofgiſtes incaſe 

” of death, Ireferre the reader to- 
_ thoſe 
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thoſeplaces where ſpeciall mention is made of 
eucry of them , and of their differences of 
tormes®. $5.5-6.7.86. 
And chiefly concerning the formes of lega- 
cies, I wiſh the reader toperuſc the manifold 


formes of making an, executor : For as I haue , me 


often faidÞ , by vaderſtanding after how many ;,.5.4.n. z8. clgeg. 
ſortes an executor may bee appointed, it 
is an eaſic matter to colle& how 
diuerſly alegacic may _ 
beleft alſo, 


CONE LE LIED 


_ OO or IS ons Wn Or RIS wy en I een IIA rene 


oY CA PI ATR 5 SHORE my 
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THE FIFT PART 
OF THIS TESTAMENTA- 
RIE TREATISE. 


WHEREIN APPEARETH WHO 
may be Executor, and is capable of a 
Legacie, and who not. 


A 


The Paragraphes or Chapters of 
the fift Part. 


Hit perſons may be appointed Execu- 
tors or be capable of a Legacie. S.1 


Of an Hereticke. $.2 

r= Of an Apoſt ata. $.3 
of Tgwers and Felons, S$.4 
Of hims that i outlawed. v5 
Of an Excommunicate perſon. $.6 
Of Baſtards. 8.7 
Of him that 1s mad. g.8' 
Of an vnlawfull Colledge:. | S.9 
Of a Libeller. F.10 
Of Pſurers,Sodomits £ other vicious perſons.FÞ1 
Of an wncertaine perſon. $.12 
Of a Recuſant conurr. S.13 


Gg What 


WHAT PERSON 
F 


MAY BE EXECVYVTOR O 
A TESTAMENT, 5# WS 
capable of a Legacie. 


The fift Part. 


__—_—_— ———. 


—_— — 


1 Fuery one may be executor which s not for- 


biddes. 


2 The teſtator may omit or exclude his owne child » 


7 
$ 


and make others executors. 

The teſtator way make executors eyther bond 
men or free. 
Not onely lay-men but Clearks alſo may be made 
eXEeUmwmors. | 

Women as well as men may be executors, 

Infant 4s well a5 thoſe of full age may be made 
executors, 

The teflator may make his executors eyther 
knowne or vuknowne perſons. 

The teſtator may appoint executors either one 
perſon or many. 


Ge 2 8 


The fft Part, 
S. I. 
v4/M N the fift principall pare 


BF ofthisteſtamentary Trea- 
Yf d) tiſe is declared, what per- 
SY af ſons may be appoynred 
F = Executors, and are capa- 
= blc ofa Legacic,and what 
DS= \& perſons are incapable of 
\ an Exccutorſhip or legacic, 


« Tir.dehzred.inftir. to be his executor =, and likewiſe to giue Lega- 
ans oo FI Pn cies to whom hee will, certaine perſoas excep- 
Tra&.regul. &fal.yerb, tedb : This may be deliuercd fora rule,that cue- 
741: Fe rie perſon may be an executor, and is capable 

"7" of a legacic ſauing ſuch as are forbidden<. Now 


lega, - 
© Miſing.n tit.de what perſons theſe be which are forbidJen,ſhal 
hered nutinpii  fraight way be: fhewed, after the view of the 


ra&.Petr. de Ferrar.in ; aaa 
Forma libclli,ad red- | rms ofthe Teſtators liberty in appointing 


dend.ration. Tutel.S an Þ:c evecytors. 

TT. Firſt,itis to bevnderſtood that this libertie of 
the teſtator is ſo large and ample,that albeit the 
teſtator haue children of his owne,naturally and 

3 Brat, deconſueras, lawfully begotten,yetby the lawes and cuſtomes 
& leg.Angl.lib.z. c.26. Of this Realme,he may appoint others to be his 
wk. _ at? executors; ſecretly omitting, or openly exclu- 
cuum eR,nullumfers ding his owne childrens. 


vium apud nes manere 
huiuſmhodi titulorum iuris cinilis , viz. de exheredac.liberorum. lib.z.Inſtituc, de lib. & 
pofſthu.hered. infituend. vel exhzredand. f. 8& deinoffic. teſt, X Inftit. & C. vnacum 


pluribus als exuſdem farinz,cum tituhs,tum legibns, } 
| Secondly, 


Who may be Executor or not. I 96 
Secondly,the teſtator hath liberty to appoint 


executors, not onely thoſe which be free, bur 
alſo borid-men or villeines <, eyther his owne <«1j6,..1nftir. tit de - 
villeine, or the villeine of anotherf. And ib the Þ=rcd. inftituend.in 


oy” TIE 11: prin Litleron.tit. villes 
teſtator doemake his owne villeine executor,he \,.,. £1. 40. Brook t- 


doth- manumit, or deliuer his villeine from bridy.tir.villein.n.68, 
bondage s. And if anothers villeine be made LT 
EXecutor, ſuch villeine may as EXECCULOT haue rteſt,nonexecutor, vt 
aCtion againſt his owne Lord,in caſe he were in- p< Bald. in L. idquod 


C.deepiſcopis & cler. 
debted to the teſtator®,becauſle he ſhall not re-  Teare bt _ 


couer the debttohis owne vſe, but to the vie of nos viimur inftitui 


. | poſſunr ſerui noſtrates 
the teſtatori. . executores,vt per Li- 


Thirdly, the teſtator hath libertieto appoint tleton & Brook. vbi ſu- 
hisexecutors,not onely Lay-men,but Clearkes Pro- Quinimocodem 
alſok ture ciuili ſeruus can» 

On, ititui poteft nudus exe» 


Fourthly, the teftator may make executors, cutor. Io.de Canib. 


Tra& de exec. vlt.vo- 
not onely men, but alſo women1, eyther ſingle bent gatt:6 Gu th 


or marryed =, But when a woman is made ſole * D. tir. de,hared.in« 
executrix, and ſhee taketh a husband, whether ftit.io prin. _ 

8 Io.deplatea.in d.tit. 
the husband alone may releaſe any debt dueto ;, prin. 


the deceaſed, hath beene a great queſtion'in ® Licleton.tit, villenage 


formerages amongſt the learned and expert in Fn 


the lawes of this Land, by whom it hath beene *Litleton. vbi ſupra. & 


ſtrongly argued pro &* contra *. Butnow at laſt, 4<n9t2 quodnon obti- 
G x : n:t ius ciuvile,quo ſer= 
it ſeemeth to be without queſtion, rhat the re- yy, atienus inftuutus 


leaſe of the husband in ſuch acaſeis good *, acuirat demine $.ak 
Fiftly, the teſtator hath power to appoint Mg; Inftic, de hzred. 


inſtic, ' 
& 1mo ctiam religio. 
ſos obtenta licentia Fitzh.tit exccur.n, 47.Brook.cod tit.n 63,77.)Covar.in c.tua.de teſta, 
extr. Er ft communis opinio Peckjus de teſta.conivg/lib.1. c. 20; ® Peckiusd.c.20. Firzh, 
& Brook. d. tit.executor. (1) Viderelationes Roberti Keilwey. inter caſus incertitempo. 
ris.fol. 122. (2) D.Ccke lib, g.relat. in. Rufſels caſe,paulo ante finem. Fitzh, Abridg, 
tit.executor. n. 23-30» Brook, cod, Tit.n. 147.151. 152+ vide part. 6.S.3.0. 17, 


_ Gg3 . executors, 


The fift part. 

executors, notonely perſons of tull age, but al- 
" Brook. Abridg tit.ex- 10 Infants », and the aR done by the infant as 
ecutor. n 115.tit co= CXecutor,as the relcafing of the debt due tothe 
m——_— teſtacor, or che ſelling or diſtributing of the te- 
* Brook. vbi ſupra. &  ftators, goods, is ſaid to be ſufficient » in law. 


ficnon recipituriuris hich 1s to be vnderſtood,vpon true payment, 


ciuilisdiſciplina, qua x 
minor 17.annis non 1d ſatisfaction ofthe debt due tothe deceaſed, 


admittitur executor. made tothe executor in minoritic: for then hee 
may acquite and diſcharge the debtor for ſo 

much as he doth receiue, for therein hee doth 

performe the office and dutic of an Executer, 

which he is inabled to doc,and ſo doing, his att 

2)D.Coke. lib. 5. Re- ſhall bindehim*. But if he $hall releaſe withour 

_—_— *7: AfarisfaQtion;this ac is not according to the of- 

ficeand duty of an executor, and therefore be- 

ing withoutthe compaſle of his office and dity, 

ſhall not bind or barre him from recouery ther- 

of: for if it ſhould, then ſhould it be a Dewaſta- 

4) D. Coke d.locovbi wit *, and charge the minor out of his owne 

9 0 4.4 omg proper goods, which cannot be by Law: for a 

eumentis huc tenden- childe may better his eſtate, but not make it 

tbe. worſe5,by contraQiingwith,or acquitting of an- 
5) Namq; placuitme- 
liorem quidem condi. Other perſon. And herenote,by the lawes of this 
onem, licere pupnlis realme,euery one is accounted Infant vntil he be 

facere acteriorem ve” XXi.yeares olde. And yetitſeemerhthar inſome 

- Tut. inprinc. caſes,the executor ſhall be adiudged tobe of full 

PDo@.s Stclib.r. age,before he bexxi. yeares old: for ifthereta- 

"* 2. tor makeonehis executor, that is in minoritie, 

whereupon adminiſtration 1s granted to ſome 

other, to the vſe of the ſaid executor, durante 

winore tate . In this caſe the adminiftration 

doth ceaſe, whenthecxecutoris of theage of: xvi 

yeares ©. 


Who may be Exeentor or not. 224 


 yeares ©, which is agreeable to the opinion of 6) D.Coke.lib. .rela- 


ſome Ciuillians, and that opinion confrmed Rs Princes 


by cuſtome ?, though others be of a contrary” 7)Conſuetuds (inquit 
opinion, eſtceming him vnfit to manage ano- 19: de Canibus) ills; | 
thers aftayres, that is vnable to gouerne his lcrar, cos ciſe ad nego- 
owne * : which contrarietic neuertheleſſe may ti» procuratores. Tract, 
; PRs 4 de executor.vir. volun. 
be reconciled, not onely by the diſtinCtion of iu pariicula.n.g 4. 
law and cuſtome?,or by the difference betwixt 8) Verior (inquit Or- 


Ws Te Bs dendorpius) elt coram 
Ads Iudiciall , and extraiudiciall '*, but alfo [t quidicunts 


and eſpecially,by the diſtinction of Acts confor- minorem 2.5.aNniS, mae 
mable and not conformableto the office of an i2r<mramen 17.ad er. 
ecutionem teſtamenti 
executor, whereof the former are holden law- ,on admitti. Trae.de 
full, notwithſtanding his minoritie, and the o- execut.ylt. yolun.tit. 4, 
ther of no validitic in Law **, Bur if the infant = ON 
be fo yon that he hath nodiſcretion (for it 15 ws Speculator, tit. de 
not onely Fonfall tro makeſuch an oneexecutor, 7" we ng $. Nuns 
bur alſo the childe inthe mothers wombe, and lijs 19, 
vnborne at the death of the teſtator, 4) in that **)P. Cokelib.g. re- 
caſe the Ordinzrie, orothertowhom the appro- {2 #9E37.inRub 
bation of the teſtament appertaineth, after the 4 L.placet.delb. & 
birth of the childe,doth commit the execution P*{thu. quzlexetlils. 


of the will to the tutor of the child for the childs > a de Rammedls ies 


irntione, idem ramen 
behoofe, vntill hee beable to execute the ſame ER __ 
himſel{,che which tutor hathauthoritietodeale ;1, an15 ov{cruari 
as executor vntillthe childe be abletovndertake notorit conſtat,quic- 
the executorſhip r, that is to ſay, vntill he be of Os fol _ 
theage of xvii. yeares, as is aboue ſaid, during zo4. RS as 
which minoritie,the adminiſtrator to the childs _- _ —_— 
vie, cannot ſell or alienate any ofthe goods of J6feruaur,falit ina 
the diſeaſed, vnleſſe it be vpon necefſitie, as for proviaciam Eborac. 
the payment of the deceafeds debts,or thar the oro 
goods would otherwiſe periſh **: norlketa _ fol. 29. 
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for a longer tearme, then whileſt the executor 
ſhall be in minornttie: becauſe having that of- 
fice for the good and benefit of the childe one- 

x3) Tbidem, ly,he may not doe any thingto his preiudice '?. 

Sixrly, it is lawtull for the teſtator not onely 
to appoint his knowne friendes and acquain- 
trance his executors, bur alſo ſtrangers,and ſuch 

*$.fin.inſtit. dehzered. perſons as he d1d neuer ſee. 

22 4 &ruharrin » Seauventhly,itis lawfull for the teſtator to con- 

fracad.part.$ ylt.&in- ſtitute and ordaine to be his executor, eyther 

tllige ve abi. thar perſon, to whom theteſtator is indebted,or 
that perſon that is indebted tothe teſtator:it the 
teſtator make him tro whom he is indebted his 

14 )L,ſcimus C. deiure executor, as well by the ciuill *+ and eccleſiaiti- 


delib LS. os : 
—_ Incom- all *5 lawes,as alſo by the lawes of this Realme, 
x5) C.ftarutum, $. ſta- he is in as good caſe as other creditors of the 


Perm deceaſed, and may allow his owne debt before 
16)Plomd-in caſu inter Other like creditors**,and may detaineſo much 
Woedmard & Paric> ofthe goods ofthe deceaſed in his owne hands, 
Globak. "20 as his debt doth amount vnto *7 , (in caſe hee 
x7) Fulb paral. lib: make an Inuentary of the deceaſeds goods '* 
II ©: C:4e ACCOTGINg to law.) So that albeit it may ſeeme 
Iuredeliberandi. $ in that the ation is extinguiſhed, in regard of the 
computatione. reſtator, yet the debt is ſtill in eſe, in reſpe of 
29) D. $. Incomputa- other Creditors *?, Howbeit an executor of his 
tione & Fulb.ybiluprs, ne Wrong cannot detaine the debt due vnto 
20)D.Cokelib.s.re- him, in preiudice of other creditors **. VVhen 
— 39 the Creditor maketh the debtor his executor, 
Coulters calc. SEM _ 
inthis caſe the debtor prouing the Will, the 
debris vtterly confounded and extinguiſhed by 
the executorſhip, becauſe the executor being 
one &theſame perſon in lawwith the _ 
c 
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hee cannot bringan aRion againſt himſelfe **, 
Andiftwobe bound to one in a certaineſumme 
of money, and the Creditor maketh the one of 
them his executor, this is held for a releaſe in 
law, of the bond and debt ro them both *?. 
Againe, if the teſtator make his debtor and an- 
other not indebted, his executors, after whoſe 
death they both proue the Will, then that exe- 
cutor dyeth that was indebted, the other who 
was not indebted ſuruiuing, the ſuruiour inthis 
caſe (hall not haue an ation of debt againſtthe 
executor of his coexecutor *3, But what if the 
party indebted did not adminiſter as executor 
in hislife time?in this caſe likewiſeit ſeemeth the 
executor {uruiuing hathno aRion for thereco- 
uery of that debt *+ : for that the ation was b 

conſtituting him executor extinguiſhed & dead, 
& being once dead can neuer be reuiued **. But 
if one that is indebted, make his creditor and 
another his executors, the creditor, if hee doe 
not proue the Will nor adminiſter,may haue an 
aion againſt him which doth proue the will**®, 
for the debt is not extinguiſhed vncill hee doe 
adminiſter as executor ?*7. So thatthedebt due 
by the deceafed,js not extinguiſhed by appoin- 
ting the creditor executor, vnleſſe hee doe ad- 
miniſter as executor, butthe debr due to the de- 
ceaſed isextinguiſhed by appointing thedebtor 


his executor, though hedoe not adminiſter,vn- 


lefſe peraduenture it be in preiudice of others, 
to whom the teſtator was indebted: for if there 
be notaſſets or goods ſufficient aſwell for per- 
| formance 


21)Labridg.der..caſcx 


22)Ibid.pag,1, 


- 


23) Labridg.dez. caſes 
tit, executor, fol.1 14. 
| 3 IS; 


24) Labridg.&.Fulb, 
vbi (lupra, 


25) AQtio ſemel extin= 
ta nunquam reuiuiſcip, 


26) Fulb,vbi ſupra. 


27)Labridg.dez.caſcs 
edit. An. Dom.,1599e 
tit,exccutors.fol.174, 
N., 3, : 


| The fft part. | 
formance of the deceaſeds Will, as the pay- 


28)L.ſcimus.$ &® ment of his debts: there the Will ** muſt reſt 


ramer jar * ynperformed,vntil the debts be firſt diſcharged, 
Ang.lib.z, c.26. whether it be in reſpect of goods bequeathed, 


or debts eyther expreſly or ſecretly releaſed in 
the ſame will. forlegataries may not bepreferred 
before Creditors, {ince theſe ſhould ſuffer loſſe 
if they were not ſatisfied, whereas the other 
ſhould ſuſtaine no dammage, onely they ſhould 
29)Creditores de dam- not gaine a ; 
oapcy _—_ Finally the teſtator may appoint one perſon 
rare pluſquam manife- alone,or many ©: many I ſay, ſcuerall, or many 


tum eſt pertextum.in repreſenting one body, as a Colledge, a Citie, 


d.$.& Gprefatam. — 
OE mii de An Vniuerſitics, 


bzred, inſtiuend. Afeer this view of the greatneſle of thepower 
En Cas ofthe teſtator in making executors, let vs re- 
.inſtit, Minſing, : . : 
in d.$.& vnum. Graf, turnetothereſtraintoftheteſtators libertie,and 
Theſaur. — ſhew what perſons are forbidden to be execu- 
4: a tors, Or to reapeany commoditie by a teſta- 
ment or laſt Will. 


Of an Heretike. 


— 


Tx An Heretike cannot be Executor. 
2 Whether an Heretike may be Executor in a mi- 


litarie teſtament. 
3 hatif the Heretike doe reclaime bis bereſie. 


$I, 


Who may be Execnrtor or not. 


- S. IL 


& N Heretike cannot be Executorznei- 
22 ther is he capable of alegacies:and *L.Ariani.C- dehz- 
x ſo odious is the crime of Hereſie, "ic: SichardinRub. 
-4 | ehered inſtit.C.n. 5. 
that albeit theparty be not yet con- Mingng,intit.de hz- 
demned of herefie: neuertheleſle perſeuering in <d.inftir lib 2.Inſtiru. 
his hereſtc, he is notto be admitted b,nonotin b Vaſy, defucceT@ pro 
a militarieteftament<,howſoecuer a ſouldier hath greTlib.1.5.2.n.z. 
more libertie inmaking an executor then ano- * v*C-dehereticis, 
ther 4. © Supra,z.part.$.14, 
And albeit he that is named executor, doe 
repent and reclaime his herefic, yet being an 
heretike,eyther atthetime of the making of the 
- teſtament, or atthe time of the death,of the te- 
ſtator, orat the time when hee vndertaketh the 
executorſhip,he is excluded ec. | © &. Extraneis. Inſtit. 
For this is perpetuall, that if any perſon be LEITENS 
incapable; eyther when the teſtament is made, *D.s inextraneis.L.f 
or when the teſtator dyeth, or when hee taketh icnum-S. 1. deha- 
n | E. : redinſtituend.Sichar. 
vpon himthe executorſhip,it is as if he were al- ;n Rub.dereſta.C.in 
wayes incapablef: but it hinderethnotif he be fn. Gra% Thelaur.cs, 
incapable at other times 83 neyther doth it hin- g po Gt amo 4; Þ 
der the legataric though he be incapable of the d & 6 5 ſolemus.f, 
legacie at the making of the teſtament, ſo that _ zY 
hebe capable thereofatthertime of the teſtators ret.f.de logs Docking 
death 6 (as appeareth moreat large hereafter i) 7r2%.cc C— 
thereaſonof thedifference is,becauſe the Lega- gur.com.op.s, > wag 
cie dependeth of another aG6; thar is to ſay, of tutio.g.28. 
the teſtament, from whence it receiueth his Iz pr crc] 
pomer and vertue,but the teſtament or appoint- 


ment 
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ment of the executor doth not depend of ano. 
ther ac, whereby it may receive eyther life or 

& Peckius.d,c.z31, ſtrengths. 

And yet in ſome caſes it ſeemeth, thatalbeir 
the executor be vncapable at the time of ma- 
king of the will,it hindereth not, if the ſame in- 
capacitic doe ceaſe by the death of the teſtator, 
whereof wee ſhall haue occaſion to ſpeake more 


_r ——_— large hercafter 3*. 
Of an Apoſtata. 
S. III. | 
Ez) N Apoſtata alſo is incapable of an 
*Lhi qui -—— ON exccutorſhip, orlegacie :whatan A- 
Calc Apolta. YAN poſtara is, and how many kindes of 


| Apoſtaciethere be, Lhaue elſe where 

bSupra$.2.$.15. declared. 

That which is here ſpoken,is meant of Apo- 

© Bar.in Rub.de Apo- ſtafie,properly ſo called, that is to ſay,of back- 

74-C- 1-Gwr Narting from the Chriſtian faith «: to whom I 
.vie.defacr.baptiſ. : : ; 

reit.C.Minſin.ind. tit, Might toyne alſo Anabaptiſts, for they are alſo 


dehzred.ipſtit.lib.z, 5 . ay 
Inkir.in pri, incapable of exccutorſhips and legacies 5. 


Yao. 
BF 7 
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- 


C—- 


Of Traitors and Felons. _ 


W—_— — 


$. IIII. 


[ 

I. 
- = 
- * 


Hoſoeuer is conuicted of treaſon, or * SupraSs. 12.13. 
fs felonie, as hee cannot make a teſta- b& 
Xa menror laſt Will.as 1s before confir= tus ad mortem natura- 
SZ med *,no more is he capable of any | 


art. 2, 
Namcum ſit damna-- 


em,mortuo Xquipa- 
atur, & fic nonpoteſt 


thing diſpoſed by teſtament or laſt will b. But if inſticvi.Baran L.qui 


2 man being attainted of Felony, beadmitred 
to his clergy, I ſuppoſe that he may lawfully be 


an executor **. 


oy —_—_— > —— —S— 


Of him that is outlawed. 


———_ 


SV. 


— ——  -  -—— 


the aide of the lawes of this realme=:; 
And therefore fo long as hee ſtanderh in that 
caſe, he is not to be admitted to the executor- 
ſhip,nor canſuefor his legacie »,except it bein 
ſuch caſes as he may make his teſtament,where- 
of mention 1s made before<, 
Howbeitthoughthe 0rdinarie doenotadmir 
him, yer if he ſhalladminiſter as Executor, be- 
£aulc it is tothe vic of another, it is holdenfor 


good, 


vitimo.f.de pznis, & 
eſt com.op. Grafl.F. 
inſtitutio.q.s, Vaſq.de 
ſucceſiprogrefl. hb.1. 
S.2.N.12. 


31) Labridg.dez. caſes 
edit. An.Dom. 1599. 


- tit,execu.fol.180.n.13. 


2 Supra part 2.5.21, 

» Fitzh. Abridg..tit. ad 
mſtr. n.z. Sednon exi= 
ſtimo vtlegatum peni= 
tus incapacem reddi, 
vtpote quem relegato 
verius quam deporta- 
to, comparandum pu= 
tem,(nam & relegati 
bona quandoque pub+ 
licaatur: )fed quia non 
habctperſonam ſtandi 
in indicio, vilegatus 
non eſt audiendusin 
iud:cio durante ytlega- 
tione. - 

© Suprad,part.2:.421 , 
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good, by the opinion of thoſe who doe alſohold 
thata perſon outlawed may be an executor, af- 
well as hee may bean Atturny for another, or 

12) Labridg.dez.caſes Prochein amy,** &cwhich opinion leemerh to be 

d.tit.cxecutor.fol.179. agrecable tolaw, tor an outlawed perſon in an 

od action perſonall, doth not much differ from a 
villeine, of whom there is no doubt, but that he 

22) Vide ſupra 2.part. may be executor *3: for though the lord may 

997 oy Abridg. lawfully enter vnto, and ceaſe vpon all the lands 

Set and goods belonging to his villeine, and there- 

24) Littleton.ir.ville- by take and enjoy them to his owne vſe 3*:. yer 

nage. thoſe goods which the villeine hath as execu- 
tor, his lord 1nay not take from him and if he 
do,his villeine may bring an ation againſthim, 

25) Supra part 2.8.7. anqrecouer both goods and dammages? 5 And 

n.18.Brook. Abridg, uy 

tit.villenage.n.68. the reaſon is, becauſe that which the villeine 
hath, hee hath it notto his owne vſe, butto the 
vie of the teftator, and 15 to be imployed to- 
wards the payment of his debts and legacies, 
PC —_—_ l- and.other godly vſes 35, whichreaſon doth hold 
vine. conſtit.caur. Aſwell where a perſon outlawed, as when a vil- 
kine is made executor (viz. to the vfe of ano- 
ther.) And therefore, the reaſon being one, in 
eyther caſe, the law muſt be one in both caſes. 
Neuertheleſſe if the teſtator by his will (as com- 
monly teſtarors doe,) bequeath the reſidue of 

2) Dodt.& ftud.L.z, his grocer ar Jeaſt ſome legacie to his EXECU- 

c. 3-& hb.1.c.6. tor, being an outlawed perſon, the ſame is for- 

D.Cokelib.z.relatio- fejred & confiſcate by / woinns: the outlawery 37. 


.tol. 3. & lib. 4. 
fol.gs. VnleTetheOutlawery happento be pardoned, 


33) Dom.Coke. ib.5. wherein notwithſtanding,the words of the par- 


-— "55" "gy +9. donoughe diligently tobe conſidered 3®, 
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Ofan Excommunicate perſon. 


— EAI 


.VI. 


Lbeit an excommunicate perſon may * Phil. Franc.in Rub. 
dercſtallib.6.0.32.quz 

X | catentiacommuniter 
of a legacie 3,yet ſo long as he ſftand- zpprobarur, ait Graff. 
- elaur.com.op.$.In. 
: SES itutio.q.4.Bald.in L. 
not to be admitted by the 0rdinarie, nor can id quod pauperibus.C. 
commenceany ſuite for his legacicÞ. de epiſcopis & cler.n.6. 

» C.intelleximus. de 

iudic.c.poſt cclions, 


Of Baſtards. deprobac.cxtr. 


1 Three ſorts of Baſtards. 

2 - Inceſtuous and adulterous Baſtards, are inta- 
pable of all teſtamentarie benefite. 
Dinerſe extenſion of this former concluſion. 


3 
4 Dinerſc limitations of the ſame concluſion. 
þ 


Difference betwixt the lawes Eccleſiaſtical and 
the cinill law, about the alimentation and nou- 
riſbment of children, begotten in adultery and 
inceſt, 

6 Of the lawes and ſtatutes of this Realme, con- 
cerning Baſtards. 

7 Of Baſtards begotten betwixt ſmple perſons. 

8 Whether the 7 atie left wnto the Baſtard be 
/" phi to be Lf fo hys almentation or re- 

7 . 


S. VIL 


- No  — 
eB ceo. ES Dr Aoe zet ent. 
watts 


Fi a. 
DE 
AVSA 


2 Couar, TraQt. de ma- 
rrunonito. 2. part.c.s, 
$.4.lul.Clar.ib.5.5. 
fornicatio. 


t Couar.ind.c. 8.5.5. 


Jul. Clar.$.adulterium, 


© Conar.ind.c.$.6.5. 
& 6.Iul.Clar.$. inceſt. 


4 Auth, ex complexu. 
C.dc inceft.nup. &kDD 
ibid Couar.de ſponſal. 
2.part,c.$.5.4. Grafl, 
Thcſaur.com.op.$.In- 
ſtitutio.q.7. 

© Petr, Dycn. Trac. 
reg.& al. verb. filius. 
vb1 tradit regulam.14. 
ampliar. & 11. lumitac, 
fluſtraram, 
fBarth.Czpol.Cau- 
xc[a. 38, yerb.quinta, 


ESE ans 
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$. VII. 


= Baſtards or children begotten out 
of matrimonie, there be duuers forts : 
A 4 ſome are begotten and borne in ſam- 

ESZERS ple fornication, that 15to ſay,of carnall 
copulation berwixt fingle perſons,{uch as at the 
time of the conception or birth of the childe 
may be married together =. Some are begotten 
in adultery;thatis to ſay,of ſuch parents,as both, 
or the one of them being marryed toſome other 
at thetime of the birch and conception af the 
child,cannotthen marry together themſelues®. 
Some againe arc begotten in sxceſf; that is to 
ſay, berwixt ſuch perſons as are prohibited to 
marry, by reaſon of Conſanguinitic or Ath- 
nitiec. 

Baſtards begotten and borne in adu/tery or 
inceſt, are not capable of any benefit by the te- 
ſtament or laſt will of their inceſtious or adulte- 
rous parents 4, which concluſion is accompani- 
ed with no ſmall traine of ampliations and limi- 
tationse, of which company theſe are not the 
meaneſt. | 

Thefirſt ampliation is, that albeit the ince- 
ſtuous or adulterous father doe name another 
perſon to be his executor, to whom hee giueth 
the reſidue of his goods, willing him to reſtore 
the ſame goods to his-inceſtuous and adulte- 
rous childe : this diſpoſition is void in-reſpeR 
of theBaſtard* : (neither is the executor bound 

ro 
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to reſtore the ſame, but may retaine the ſame to 

himſelfes ) for whereof any perſon is not ca- * Covar. de ſponſal, 2. 

pable direQly orby himſelte, he is not capable P"**5"7- 

thereof indirealy or by another > : yet I denic nny.vert. fliucreg, 

not but that the executor may of his owne li- z66. 

beralitie giue any goods tothe baſtard, though 

notas the giftor goods of the Father i. þ, 2 | 
Theſecond ampliationis,thatalbeitthefather P'*&-<carre _ 

ſhould appoint his inceſtuous or adulterous Couar. vbi ſupra. 

childe his executor, willing him to beſtow his 

goods on ſuch a perſon,who of likelihood would 

neuer demand the ſame : as if hee ſhould will 

his executor to giue his goods tothe Emperour, 

or tothe Turke, if he ſhould in perſon come in- 

to England to receiue the ſame; this is but a 

fraudulent cautele, wherby the executor might 

haue ſome colour ſtill to retaine the ſange in 

his owne hands k, And therefore by reaſon of * Alex.in L.cogi. $.hi 
' . quiſolidi.ad Trebel.f. 

this fraud the diſpoſition is void, at leaſt fo &,,1.4.canda. z8. 


farre as it doth reſpect the benefite of the exe- 1o.Dile&.de arte te=+; 
cutor!. | Randi. d. cautela 14. 


, of 5p a? . «+ | Bald.conkil. 399. vol. 
The third ampliationis,that euen hee which :.1mol.in.L.in tempus 


is begottenand borne in adultery, much more os bared.inflic $ A 
he which is begotten and borne in inceſt, is not 1;apra, PRO 
onely incapable in reſpeCt of his fathers teſta- 
ment, but is alſo excluded from all teſtamen- 
tarie benefite by his mother ®, m Conar. Epitom. de 
The fourth ampliation is, that the diſpoſi- P99#2panc.3nrs 
tion is void, ipſo iure, which is made in fauour 
or forthe benefite of inceſtuous and adylterous 
baſtards". nDuen.d.reg.366.am- 
The fift ampliation. is, that alchough the Pliz-4 
Hh incettuous 


] Czpol .vbi ſupra, Io. 
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inceftuous or adulterous baſtard, be poſſeſſed 
of thething to him bequeathed; yet he cannot 


* Bald.in L.id.quod retaine or preſcribetheſame by that title o. 
pauperibus.C. deep} The fixt ampliation is, that the adulterous, 


ellos a 
s | muy ook ava and eſpecially the inceſtuous baſtard is exclu- 
Due. d.rcg.z66.awpl.5 ded, not one)y by the Ciuill and Eccleſiaſtical 
; En _ 35- Jawes, but a by the lawof God x; but whether 
ea. this ampliation betrueor not, [leaueto the con- 
{ideration of the reuerent Diuines. Diuers 0- 

ther ampliations alſo there be of this conclu- 


4 Dequibus. Duen. d. fjgnq, which I omit, becauſe they ſceme to re- 


.366.Bart Czpol. : 
04x 8.8 LoIdilet pugnethe lawes of this Realme. Now to the li- 
caurela 14. mirations. 


The limitations of the former concluſion 
r Gloſſ.in AuthE.quib, ATC theſe : Firſt, theſe inceſtuous and adulterous 


mod.na.cific.ſui.$.tin. baſtards may be executors vnto any other per- 


Clar.$.teſtm.q.z 1.n. , k 
Panor.inc.comhabe. fon,ſauing vnto their naturall parents, and are 
ret.Deco quidux.in likewiſe capable of any legacy, or deuiſe be- 


matrimo.quapol.extr. zearhed vnto them by any other ſauing by 


s Ducn.yerb.filius.reg. __ 
366. limit. 10. Aft. their owne parents r , Cuen vnato their inceſtu- 


deciſ.g6. -ous or adulterous brethren, they may be exe- 


t Simo. de Prz#ti3. d . : 
Inrerp. vlt. vel. lib. 5, CUCOrS, Or receiue any other teſtamentarie bene- 


fol.17.n.27.Nec obſtar kr from them \, 
quod dicitur per inca- Thy ſecond limitation is, when they are ap- 


acem nihil poſſe capi : 4 
qui attentoiure Can. Pointed #ude Executors «©, that is to ſay, when 


purius etiam inceſtu- they doe not reape any commoditie by the te- 


oſus non eſt omnino ft « Geich h b 
alimentalicirumeſtre. to their ownenaturall parents. 


ine 16:55 Thirdly, by the lawes Eccleſiaſtical they 
filius. | are alſo capable of ſo much of that which is 
! Tote Amon.in ieg2”- bequeathed vnto them by their inceſtuous and 

; ; adulterous parents, as will ſuffice for their 


cutor.teſt, 
competent 
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competent alinentation or relicfe* : that is to * C.ciim haberetdeco 


ſay, fortheir food, clothing, lodging, and other vi 
meete and conuenient neceſlaries y, _— ! L.legatis.M, de ali- 


to thewealth and abilitie of the parents, An —— que 
TIT ' . . 66 rti- 
although the ciuill law in deteſtation of this hai- nent 1e3ato alirzent 


k ws : : 124” nent, legato alimento- 
nous {inne of inceſt and adulterie, did depriue rum non conrinentur, 


Beges” : nif alwd ſcnfifle teſtae 
this inceſtuous and advlterous ifſueof the hope ,,;... La 


of all teſtamentarie benefit, though it were left cod-tir. 


for, and in thename of alimentation or needfull ;>:<-<umbaberer.in 
Cab . tn. (ed nequeprone> 
relicfeÞ, the rather by this meane to reſtraine cefirace rantam (ve 


the vnbrideled luſts of ſome, and to preſerue volunt phrmh6s 


— a ctiam ad decentiam 
the chaſtitie of others © : Neuertheleſle, forafſ- ,,gimends tune al. 


much as nature hath taught all creaturesto pro- ment, fimodo facul- 
uide for theiryong,fo that the very brute beaſts | Au res ie gb 
haue a naturall careto bring vp whatſocuerthey de alimen. cond. x. 
bring forth 4. Seeing alſo in equitic the poore :3:- Mcnoch.lib.q, 
infants ought not to be puniſhed(ar leaſt notto Cas cengiien, 
periſh for want of food, by occaſion of the fa- C.deinceſt. nup. 
thers fault, whereof they are altogether faul- |): ON 
leſſe »:) Therefore the Ecdeſiaſtical law,where- fin. & 5. fin.Inſtir.de 
by notonely adulterous f, but inceſtuouss iſſue romore = a99s” . 
alſo is made capable of ſo much as is ſufficient «.&deIuttic. & wr, 6 
for needfull and conuenient ſuſtentarion, hath © Deutro.c.24.ver.: 6. 


preuailed againſt the rigour of the Ciuill Law, 5 <18.verſ-20.L, 


? : : > Sancimus.C.de.panis, 
and is tobe obſcrued eſpecially in the  eccle(i- L.fipzna. eod.tir.dilt, 


afticall Courth,as more agreeable tonature, e- j5;<nuki. | 
Fext.in d.c.cum ha- 


quitie and humanitie. ho 
Wherefore if the teſtator ſhall bequeath a * Dec. in c. inpraſen- 


- .de probac.cxtr. n, 
competent portion tohis baſe daughter, for her ,*Go.b-.vbitprans. 


quz opinio communis 
eſt contra Bald, in d, Auth, ex complexu. Þ Tdem juris eſt in terris Imperij. Glofl, & 
Panor, in d. c. ciim haberer, Bar. in d. Anth, ex complexu, Deciſ. Neap. 164.n. 2.Dcc.. 
vÞj ſupra. Duen. verb, filus. reg. 367. 


Hh 2 preferment 


39 Simo.de prztis. Dc 
interpr.vlt. volun.l1b.4 
dub. 1 2. tol, 204. & 
98, 


i Stat. Eliz.an,18.c.3. 


k Vbi enim lex non 
diſtinguit,nec nos di- 
ſtingucre debennus. L. 
de precio,ff,depnb.in 
rem.aQtion. 


1 Perkins. tit. graunts, 
fol. 1 1.BraR,l:b.2z.c.7. 
m Perkins.tit, dcuile. 
fol.g8. 


$ The fift part. 


preferment in marriage, the ſame is due and 
recouerable inthe Eccleftaſticall Court: but if 
the ſumme bequeathed be exceſſiue, then is ir 
to be moderated Arbitrio bon virz, and tobe 
reducedtoa conuenient portion 2, 

And in thjs reſpe@ the lawes and ſtatutes of 
this Realme, in prouiding as well for the conue- 
nient reliefe and keeping of poore and miſera- 
ble children, begotten and borneout of lawful! 
matrimony, at the charges of the reputed fa- 
ther or mother i, (without diſtintion whether 
ſuch infants were begotten in inceſt and aduls 
terie,or fornication %;)as for the puniſhment of 
the mother, and reputed father of ſuch vn- 
lawfull iſue;are worthily commended,although 
in reſpe& of the next limitation following;they 
may ſeeme not altogether ſo worthy commen- 
dation. © 

The fourth limitation is grounded in the 
lawes of this Realme, which doe permit euery 
man,both by deede made and executed during 
their liues!, and alſo by their laſt Wils and te- 
ſtaments to be executed after their deaths =, to 

weand todeuiſe vnto any their baſtards with- 
out diſtin&ioh,all their lands, tenements, or he- 
reditaments,withour reſtraint, attheleaſt more 
then will ſuffice for their ſuſtentation,and much 
more then they are worthy of. Which thing 
cannot bur redound to the great prejudice of 
right heyres, conſidering the danger whereun- 
to lawfull children are ſubieR, and which they 
doe many times ſuſtaine through the forcible 

| flatteries 
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flatteries of vile diſſembling Harlots, no lefle 

voyde of all modeſtie, then full fraught with 

all kinde of ſubriltic, with whoſe ſweet poyſon 

and pleaſant ſting many men are fo charmed 

and inchaunted », that they haue neyther = videasc. 5. Proverb. 
power to hearken tothe tuſt petitions of a ver- Silom. 

ruous wife, praying and crauing for her chil- 

dren, nor grace to deny the vniuſt demands 

of a vicious and a ſhameleſſe whoore, prating 


and grating for her baſtards;neuer remembring 


that when Sara ſaid to Abraham : Caſt out this 
bond woman and her ſonne, for the ſonne of this 
bond woman ſhall not be heyre with my Sonne 


Tak, Abrahamby the commandement of God 


hcarkened tothe voyce of Sara : neyther once * Gen.c.1g. 


; - 1; p C.fi gens Anglorum 
regarding (that which diners haue diligently & ibi oe of. difting? 


noted; ) that the broode of Baſtards are com- 56.Hincelt (ait Pec- 


monly infeQed with the Leproſic of the Sires kin5)quod Sodomirarty 


l vna cum parentibus 
difeaſey : and being encouraged wit the ex- ,.ruulos ow 


ample and patterne of their Fathers flthi- 9s of 
ominus,nempe qu 

neſſe, they arc not onely prone to follow proeereparulo 

their ſinfull ſteps 4, bur doe ſometimes exceed hos dem flagitium ad- 


both them and others in all kinde of wicked- 7iffuros.Pec. inc,non 
decer.de reg.iur, 6, 


neſle. q Mali coruimalum o« 
The bft limitation is in the baſtards of kings um,& merenda ſune 

and princes, for a King may cx plenitudine po- Freunenmane grep 

teſtatis make his volawfall iſlue capable of what- marcſt.$... 

ſocuer by will deuiſeable hee doth giue or be- 

queath vnto him. | r Boer.Deciſ.12.7.n.17 
The fixt limitation is this, the adulterous Pucn-d.reg.366lim.p 

Grand-father may bequeath any thing to the 

lawfull children of his owne vnlawfull ſonnes or 


Hh 3 daughters, 


The fift part. | 
5 Ta. in L.bzreditas. daughters,or maketl;cm his executors{; butſo 


C.de his quibus,vtin= cannot the inceſ{uous Grand-farher*. 


di2.n.7.& 8.Cuiopm OY > , 
oni locum concedere, The ſeauenth limitation 1s this, that the te- 


etiamſi hic Au” habeat ſtator may bequeath vnto his inceſtuous or a- 
legitimos filios. Cum | , 
dultcrowus daughter a co:nperent portion for her 


apud nos nulla fit ne- . at 
ceſlitas inſtituend1 n= dowry, or preterment in marriage: forthis is ac- 


os, vt ſupracad.part.g.1 7 - : "Ui 

© Balm LG out m. COMedalloneas ifhe did bequeath it vnto her 
cclitus.C.dc incelt.nup. for 1:cr alimentation », | 
Courr.m d.c-8-d:1p0- The cight limitation is this,that an executor 


C1.2.part.$.5.n.12. ' 
| 5-25995.ojf mnt. may make the teſtators baſtard his executor x. 


u Panor.1n d c. cum F : 
haberer n.5.Bar.,m d the ninth limitation is, when the adulterous 


Auth. cx com;lexu, parents doe ſolemnize lawfull matrimonie to- 


quz conclufio amplia- : : 
turper Petr. Duen. gether before the birth of the childey : for ex- 


oh fluus.reg- 367 ample, Amarryed man doth beget a ſingle wo- 
T IN his f.de Man with childe (for this is adultery by the 
vulg.fub. Bald.in L.ca [awes eccleſiaſticall ofthis realme=,although by 


3p up +4 vain = the Ciuill law it is but fornication *)immediate- 
1.Intellige tamenni= ly after his wife dyeth,after whoſe death he mar- 


6 coniefture interue- rieth the woman (for ſo he mayd) after the mar- 


nerint, ex quibus fraus : . . : : 
przſumatur.Gral.s, riage,the childeis borne: inthis caſe the childe 


Inſtirutio. 9.7. 1.13 js not onely capable of any teſtamentary bene- 


OG, fan legs. fit, bur isreputed a lawfull childe,and not a ba- 
timi.extra.n. 10.Card. ſtard< as heretofore hath beene diſputed more 
co m7 Meth Fully 

85.86 The tenth limitation is, when as the teſtator 
* Card. przpol-&:alij, doth bequeath to his baſe childe a greater le- 
ora caoe.;2 q gacic then will ſuffice for his alimentation in 


4.Panor.in c. tran{mil- 
ſz dc co qui cog. conſang. vx. extr, Clar. $, adulterum.n.z, * L.r. C. de adul. L.in- 


ter [iberos. ft. cad. Clar, vbi ſupra. Þ Nift przter copulam mortis machinatio interue- 
niſler, vel fides data fuifler,quia tunc non valet inter eos matrimonium ivre ca.c ſuper hoc 
c. figniticaſti de coqui dux. in matr. quam poll. per adul. extr ſed an diſſolui poſlint hodie 
nupriz huiuſmodi, multum dubio, occaſione ſtatuti. H. 8, an, 32. c.z$. © D.c.tanca vis. 


& DD. ibidem. © Supra, part. 4.5.15. | 
recompence 
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recompence of ſome merit or deſert at the te- 
'ftators hand; for thenthe diſpoſition is good in 
Law 2. 


gotten of ſingle perſons, ſuch (I meane) as may 
lawfully marry together, then in cale the mo- 
ther were a Maid, or an honeſt daow, immedi- 
ately before ſuch vnlawfull copulation and con- 
ception ofthe childe. This kinde of fornication 
is tearmed Stuprume, and this kinde of Baſtard 
ſeemeth to be in the ſame caſe as if he had been 
begotten in adulterie. 

If the mother were an Har lot before the con- 
ception of the child howſocuer by the ciuil law 
ſuch a baſtard is not incapable of any teſtamen- 
raric benefit f; yet foraſmuch as by the lawes ec- 


: . 46) Tiraquel.in repets. 
Concerning thoſe baſtards which are be- L- {i ynquam C.de 


reuoc, donac,verb. do. 
nationelargitur,n. 2t. 


© L.inter liberss Lunn 


prum.ff. de adul, 


f Couar, de ſponſal. 


clefiaſticalls and ſtatutes of this Realme b, ſuch as ok 
copulation is condemned as vnlawfull and tobe # C. nemo. 32.4. 4. 

puniſhed as vngodly : I ſuppoſe that this kinde "_ in Rub, de adul, 
of baſtard is no more capable of an executor- » $:a.Eliz.an.18.c.1 , 


ſhip or legacie,thenitthe mother had beene ho- 
neſt before i, eſpecially if the mother were a 
common harlot.the teſtator neuertheleſle eſtee- 
ming her to be cleare from pollution with any 
other, and himſeife onely to be the vndoubted 
father ofthe childe, whom hee doth make his , 
executor, or to whom hee doth bequeath any 
legacie by thename of his childe, when as in- 
deed he is not the certaine father of thechilde, 
the mother hauing proſtituted her ſelfe to the 
filchines of others alſo. For in this caſe euen by 
the ciuill Law,the Baſtard cannot be executor, 
| Hh 4 nor 


i Videas Couar. in.d. 
$.5.Adde Paleot.tra@. 
de Nothis & (pur.c.41 
Item,Caſnel.in L.f 
quz illuſtris.Ad.S.C. 
orfri.C.n.1z.Dec.conl. 


The fift part. 


£ Bald.in.L.. quiſquis Nor obtaine the Legaciet, if not by occaſion of 

ad L.lul.C.de adulr. the farhers crime, yet by reaſon of thereſtators 

Graf. Theſaur. com. hs 

op. $.Inſtitutio.q. 7, ETFour and folly, who! of all likelihood would 

n,10,&.infr.part.7.5.5 ncuer haue madethatchilde executor,nor haue 
ſhewed himſelfe ſo good a father if hee had 
knowne the bad conditions of. the Mother. 
Where it is ſaid that the parents may bequearh 
ſo much to their baſtards as will ſulfice for their 
alimentation or reliefe, what kinde of Baſtards 
ſocuer they be without diſtinction. It may be 
demanded not imperrtinently nor vnprofitable: 
What if the teſtator doe fear bequeath a 

2 Aymo.Grauetta.con= ſurme of money or ſome other thing to his vn- 

7 vc lawfull childe,not making any mention that he 

enoch.de Arb.Ind. 2 2 6 
| lib.2\cal.169.n.8. doth bequeath the ſame tor the childes reliefe 
Simo de pratis.deln= gr aſimentation: whether in this caſe is itto be 


pang preſumed that the father did meane ir for the 


rep.L.G vnquam. C.de childsalimentationor no? but it he did ſo meane 


reuoc.Don,verb.dona- yy, legacic is good, otherwiſe it is void. Briefly, 


tione largitur. n.6z. : i 
Caftrenſconſ.5.volr.z howſocuer in this matter all men are notof one 


n.5.Colerus. traft.de qnjnde, T doe rather ſubſcribe to their opinion 


> ERR who doe hold theaffirmatiuc!. 


ih”, 
—_ — 


Of an vnlawfull Colledge. 


[1 
' 


An vnlawfall Colledge cannot be executor. 
What is vnderſtood by an unlawful Colledge. 
Whether the Church-wardens may ſue for a les 
gacy left unto the Church. 
Particular perſons of an vnlawfull Colledge may 
be appointed executors. 


+» VV 0D »w 
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$. I'% 


Z2XREN vnlawtull Colledge cannot be ex- 
AW CCULOT A : by an vnlawfull Colledge 1 L. Collegium. C. de 

PV in this place, [mean all Companies, Þ=*<4. inftr. 

® Societies, Fraternities,and other A(- 

emblies whatſocucr,not confirmed norallowed ,, 

for a lawfull Corporation by authocitie of the ;, ui 

Prince,or of ſomeother by whom they oughtto rcb.dub.f.Abbas.in.c. 

beconfirmedor allowed b. Norwithſtanding, if © &exceltpreta. 


extrr, 


the teftator bequeath any goods or money to Fulb lib..Parel.fol. 


W—— 0 35-36. 
the Pariſhioners of any Parith, to the vſe of the 353% 


Chur ch,ſuch 4 bequeſt 15 good < and the lega- offic.zardianorum.fol, 
cie may be recouered by the Churchwardens, 43-Brook:tir, corpora- 


whoalbeit in euery refpe& they be notalawfull qgnm-#f7377-24-me 


- 7 done.n.1 7.50.contra 
corporation, yetin this reſpeQ they be accoun- Firzh.tir.done.n.z. 
ted a lawfull corporation, I meane in fauour of ,. m>ert-vhilupra. 

" © Fulb.lib.x.Parel. fol, 
the Church 4 : or if the ſeuerall and particular 4z. 47 
perſons of an vnlawfull Colledge be appointed * Pa! de caftro. in L. 


| rpg” +6 
CXeCutors, they arenot tobe repelled & Jub, enatus.tf, de reb 


D—_ —— 


Of a Libeller. 


S$. X. 


Eethat is condemned for 2 famous | 
q Libell is inteſtable,both aQiuely and 


; paſhuely : that 1s to ſay,hee CaNnney- 3 L.iscuig.ylt. de 
ther makea teſtament, norreceiue a- **{tan Valq.delucceſ. 
ny benefit by ateſtament 3. | 


propreſ] lib.1.5.2.n.18 


Of 


The fift Part. 


= — 


_ Of Vſurers, Sodomites, and others. 


—  — _ 


— 


1 Manifeſt Vſurers, and Sodomites, can neyther 
make a teſtament, nor reape any benefit by ano- = 
thers teſtament. 

2 IWhoſeeuer us forbidden to make a teſtament by 
reaſon of ſome crime, the ſame perſon ts incapa- 
ble of any benefit by the reſtament of another. 


8 XI. 


XK. S manifeſt Vſurers, Sodomites, and 
BY/AFY)) other criminous perſons,arc forbid- 
SATAN. dento make teſtaments themſclues, 

| == or todiſpoſetheir goods by their laſt 
* Supra parte 2+$S-15- wils (as is beforeat largedeclared 4;)fo are they 
i forbidden to reape any ſuch benefit by the te- 
ſtament of others:for this is a common receiued 

concluſion, that hee that cannot make a teſta- 


» Gloffin Lis. cui. & | | 
; SlofunLuis.cui 3. mentorlaſt will by reaſon of ſomecrime by him 
Sen. verb.relith. n.32. CoMmitted,the ſame perſon is incapable of any 


referens hancop.&lt Jegacy of goods, diſpoſed by the teftament or 


com.ldem lul. Clar.$. a 
icſtin.qe 434-2, laſt Will of another Þ. 


Of an vncertaine perſon. 


—_ u_ 


1 tftheteſtator make lohn at Stile his executor, 
and there be two perſons of that name geither of 
them is to be admitted. | 

S$. XIL 
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$. XII, 


= N yncertaine perſon cannot be execu- 
WYAY\2tor nor legatarie*: Forexample,the te- 

ew) Y ſtator doth make Thomas Lante his ex- 
ecutor, to whom alfo he giueth all his goods : 
and there be two perſons eyther of them being 
called Thomas Lante:inthis caſeneither is tobe 
admitted». 

Diuers other examples of vncertainetic,with 
diuers declarations of euery example, doe ap- 
pearein the laft part of this Booke, where the 
Reader may be more fully ſatisfied, in what 
ſort this former concluſion is to be admitted. 


Of aRecuſant conuid. i 
1 Whether a Recuſant connect may be Executor or 


Tutor. 
$. XIIL 


= — 


ED Y a Statute lately made againſt popiſh 


N 


wh} Recuſants, becauſe Recuſants are not 
vchought meetto be executors or ad- 

miniſtratorstoanyperſonwhatſocuer, 
norto haue the education of their own children, 
much leſle the children of any other the Kings 
ſubicas within this Realme. Ir is therefore enact- 


28 Incertis. Inſtit.de 


I-ga. lo. And. Gem. & 


Franc.in c.fi pater.de 
reltam.6, 


b Minſing.in d.$.in- 
certis.per.L.{iquis.$. 
11 inter de lega.z. 


© Infr, part, 7, $.6- 
cum leq. 


35 


ed **, thatſuch Recuſants conuicted, or which ,, 4x)Starur. Regis 
ſhall be conuicted atthe time ofthe death ofany ,, 12cobi.Anno.z.c.s, 
teſtator, or atthetime of granting any admini- ,, 

ſtration,ſhall be difabledto beexetutor oc admi- ,, 


niſtrator,by force of any teſtament after the ſaid 
AQ 


3 


The fift part. 
» Aofparliament,to be made,or lettersof admi: 
>» niſtration from thattimeto be granted,nor ſhall 
' 3» haucthe cuſtody of any child as Gardion mn chi- 
>» ualric, Gardion inſocage,or Gardjon in nurture, 
>» but thatthe next of kinneto ſuch childe or chil- 
>> dren,to whom the lands cannot lawfully de- 
>» ſcend, (who neuerthelefle ſhall vſually reſort to 
>» ſome Churchor Chappell, andthere heare di- 
>» uine ſeruice,and recciue the holy ſacrament of 
»» the Lords Supper thrice in the yeare next be- 
»» fore,according to the lawes of- this Realme, 
»» ſhall haue the cuſtody of the ſame childe,$c. as 
>» by theſaid ſtatute moreatlarge it doth,and may 
>» appeare. By which ſtatute it is alſo enacted that 
»» Euery married woman, being or which ſhall be 
>> 2 Popiſh Recuſant conuiR, (her husband not 
>» ſtanding conuiR of Popiſh Recuſancie,) which 
>» ſhall not conforme her felfe, and remaine con- 
>» formed, but ſhall torbeare to repaire to fome 
»» Church, or vluall place of Common Prayer, 
»» and there to heare diuineScruice and Sermons, 
2» (if any then be) and within the ſaid yeerc, re- 
2» cciue the Sacrament of the Lords Supper accor- 
>» ding to the lJawes of this Realme, by the ſpace 
2» of one wholeyeare next before the death of her 
»» ſaid husband,ſhall (amongſt other penalties ex- 
»» preſſed in theſaid aR)be diſabled to be Execu- 
»» trix,or adminiſtratrix of her ſaid husband, and 
»» to demand or haue any part or portion of her 
»» faid husbands goods or Chattels by any law, 
»» cuſtomeor viage whatſocuer, 
THE 


_ 
THE SIXT PART 


OF THIS TESTAMENTA- 


WD, RIE TREATISE. 
p WHEREIN IS DESCRIBED THE 
x Office of an Executor, 
s The Paragraphes or Chapters of 
y | * the ſuxt Part. 
Te 
c RF the office of an Execmtor., , S.1 
t B/ (5 \nof n_ or refuſmg the Executor- 
h ACTA /ip: 4nd firſt, whether the Executor 
1- ESSE may becompelled to accept the ſame.F.2 
T- | What is to be conſidered of the executor, deſirous 
r, 0 be reſolued whether it were better to accept, 
S, | or to refuſe the executorſhip. * MS 
e- Of the time which the executor hath to deliberate, 
r- whether he will vndergoe the executorſhip. $. 4, 
-C Of the office of an executor teſtamentarie cunderta- 
cr king the executorſhip. S. 5 
X= Of diner s queſtions about the making of an inuen- 
1- tary : and firſt whether it be of neceſsitie that ans 
id Inuentary be made. 8.6 
cr IVhat things are to be put into the Inuentarie. $7 
N, VVithin Ks time the Inuentary is tobe made. S,8 
Of the forme to be obſerned in the making of au 1n- 
E Bentary. C.9 
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teſtaments. $. 14 
What fees are due about the probation and appro- 
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S.16 
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oa) 2X81gOw followeth the ſixtprin- 
OL cipal part of this Treatiſe, 
7) ® wherein I promiſed to ſet 
forth the office or duety 
\iJ of an executor, I meane 
FM Ez of ancxecutor Teſtamen- 
7, ANG tarie, thatis to ſay,ofhim 
that is appointed by the teſtator for the perfor- 
mance of the Will. _ 
2 Forthou ſhalt vnderſtand thatthere be om 


a Specul.de Inſtr, edit. 


$.nunc vero aliqua.in 


rin, 
De hac trimembri 
exccutoris dimſione in 
lezitimum,datiuum, & 
tcltamentarium, 
Specul.vbiſupra,Cui 
adungas velim To.de 
Cambus.tradct. de exc- 
cutor:.bus.vit. volunt. 
part.1.9. 2.1. 22, fol, 
mihi. 120. _ 
< L.nulli.L.f quis ad 
declinand.C.de epil- 
copis & cler.c.tumno- 
bis.c.nos quidem.c.Io. 
dceteſta.cxtr.c. ſtatutn, 
de teſta, lib, 3. prouin- 
cial.coftir.cant.c, ſta- 
tuimus.cod.tit.lib.con- 
ſtit.prouinc.Ebor, 
4 Lindw.in d.c.{tatu- 
tum,&1n c.ita quorun- 
dam de teſta.lib.z.pro- 
uincial.conſtit Cant. 
To.de Athon.inlegatin 
lIibectatem. de exccut. 
teſta.Do@.&.Stud.lib. 
2.C.28, 
e C.nccidit de immuni- 
rate eccleliaſticardg li- 
berratum.lib.z.prouin, 
conflit.cant.Lindw.in 
d.c.{tituth.yerb. eccle. 
faſticarum libertatum. 
! Lindw.in d.c.accidit, 
qui eth antiquus fit, 
non potuit tamen hujus 
antiquicatisinitium 1n- 
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kindes of executors, or perſons which haue to 
deale with the execution of dead mens Wils, 
and diſpoſition of their goods 2, every of which 
hauetheir ſeuerall offices. The firſt hath his au- 
thoritie fromthe Law,the ſecond from the Ordi- 
narie, the third from the Teſt it or Þ. 

The+ executor which deriueth his authoritie 2 
from the Law,is the Biſhop or 0r4mary of eue- 
rie Dioceſſe,vato whom thee xecution of Teſta- 
ments and laſt Wils, eſpecially ad pias cauſas, 
(no executor being appointed by the Teſtator) 
hath appertained and belonged <, and that not 
of late time (as ſome ines deuined, or 


rather dreamed) but euer ſince Chriſtianitic 
was firſt receiued, and eſtabliſhed by emperiall 
authoritie, or very ſhortly after : nor within this 


Realme of England onely, where the Biſhops 


to whom the approbation of Teſtaments apper- 
tained, haue continually by the royall conſent 
of the godly King, and Princes of this Realme e, 
exerciſed this office, and executed this charge, 
for,and during ſolong time, and ſo many ages, 
that (if [be not deceined) there is not any me- 
mory or ancient record to the contrarief, ) I 
meane ſince Chriſtianitie was firſt embraced, 
and Paganiſme aboliſhed :) bur alſo through- 
out all the Kingdomes and nations within the 
Chriſtian Empire. For not onely by the Lawes 
eccleſiaſticall s, vied and obſerued for many 


hundred of yeares, butalſo by the Ciuill Lawb, 


veſtigatione alſequi,nempe cuius regis temporibus iilud primo fucrat conceſſum,yvt ille in- 
genue fatetur.8C.tua.c.nos.c.Io.deteſt,extr,b L.nulli.L.fi quis ad decl.C.deepiſc,& cler. 


compoled 
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err a aboue a full thouſand yeares fincei, [AcaovinGiatlogs 
this office and charge of executing the afore- <5 Rite Taliniani 
faid —_—_ ts and Fat Wils hath beene im- els wer ing 
poſed ypon thereuerend Biſhops : in the fince- 
ritie of whoſe conſciences all Chriſtian Lawes, 
and namely the Law of this land, hath repoſed 
pun confidence then in other lay people, a- | 

out the performance of dead mens VWils *, * Perkiasintit.de te- 
Henceitis, that cuery Biſhop is called Ordma- CO 
rieas if other Iudges were inthis behalfeincom- Ang.tol. 103. 
petent or extraordinary! ; Henceallo itis, that 1 Orqinajusvers di 
the Biſhop is called Executor legrtimaus, Legall ciwr,quilege;vel con- 
executor,becauſe he onely is appointed execu- wap aus pat; 17 
tor by Law, where no executor is appointed by onem vaiuerlaliter ex- 
the Teſtator =, | a2 0c 0, 10: Ercer DD.igt more 

The executor f which deriueth his authori- Lap ao £2. if IR 

tie fromthe Biſhop-or Ordinaric, is hee whom vero aliquade Inftr. 
wee call Adminiſtator »: for whenthe executor ©©*:'9.0e Capib.de 
named in the teſtament doth-refuſe to be, or Olden.deexecur. wit. 
cannot be executor;or when no executor is na- —_—_— LETS 
med in the Will; it 1s lawfull for the Biſhop or NIN: 
Ordinarie to commit adminiſtration », and to *Star.Ed.z.an,313 Jo 
anncx the Villtothe letters ofadminiſtratione. & ſtatH.8.an. 2.1.c. 5. 
And this Adminiſtrator hauing his authoritie (,q,006-APtidg: tne 
from the 0rdmarie, is chargeable with the per- | 
formance of che will.,as if he had beene appoin- 
ted by the teſtatora,and is called in law Executor Brook Abridg. tit. 
detinus*, becaule he is giuen or afligned bythe YR 
Ordimarie, towhom originatly-and y Law this - Specul.in d.$. nunc 
execution doth appertame: But with vshee is v+ ve'3 aqua, de inftr, | 
ſually called Adminiſtrator f, becauſe hee is the paypn 5 ao wo 


Or dinarics deputic,, or as it were: his fieward'or * Star. Ed.z.an.z1.c.22. 
a Li bailife, & Stat. H.$.an,z1.c. 5. 
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bailife;todeale and roadminiſter mn ſtead of the 

Ordinarie;andin that reſpeRt the Ordinerie may 
<Stat,Ed.3.n.31.6.11- call this his Adminiſtrator to an account *,and 

if hee will,may at any time reuoke his office oc 

adminiſtration, like as any other man may re- 
u Brook.tit.adinſtr.n.z yoke his atturney =, 


33.42. fiſt | Re 
R's 'non ebitax And this the Ordinarie may doe, not onely 


quod quzre, & ramen expreſly, butalſo ſecretly, by appointing ano- 
vs 7 exiultz ther Adminiſtrator *. If a mandye inteſtate, af- 
vein caſu Caroli Ducis ter whoſe death the Ordinarie doth firſt grant 


Suffolciz. 5.E1-6-00n the adminiſtration of his goods to one perſon, 
NLabridg.dez. caſes, and afterwards vpon cauſe (or peraduenture 
#dit. An. Dom. 1599. without cauſe * ) doth grant adminiſtration of 
> Bake mr the goods of the ſaid deceaſed, to another per- 
fol.:84.inprinc. © ſon; Inthis caſe, the ſecond adminiſtration, is 2 
)Labridg. dex. caſes, ſecrer,but as effefuallreuocation of the former 

+77* adminiſtration, as if the reuocation had beene 


3) rbi ſupra. cxpreſled 3,not much vnlikea ſecond teſtament, 
ME eedoreſtinker proQter or Atturney, whereby the former is as 


6) Brook. Abridg.tt. _ his authority were reuoked, are good-in 
adminiftrator.n. 3. We 

TheExecutory which dertueth his authori- 

tic from the teſtator, is hee that is named cxe- 

eutorin the teſtament, or to whom the execu- 

tion ofthe teftamentis commited by the dead 

man: Foritis lawfull for euery one hauing au- 

thoritie to make a will to appoint an execu- 

® Supra part.z.$.1. tor forthe performance of the ſame will *. This 
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executoris tearmed Executor teftarnentarins, a 

rcſtamentary executor y, and harhhis authoritie » Specul.in. d. 6. nunc 
immediately from the teſtator *, repreſenting v«,& lo.de Can.ac 


. Io.Old.decxecu, vir, 
the perſon of the dead man *, and may without ,,j- OO 


. theauthoritic of the Oradimarie, enter tothe te-F Plowd.lib.1. in caf. 


| iter Greisb.& Fox. 
ſtators goods and chattelsb,and may be conuen- 7&1 OO 


ted by the cred:tors andlegataries of the decea- iur.delib.C.n 1.Min- 


ſed, as elſe where is declared <: And after the —_— = —_— - 
probation of theteſtament may alſo commence Zn L.6res.# dex. 


ſuite againſt the teſtators debtors4,and doth nor cep.& praiud. DoAt.g 


, . . : m0 St d.lib. ©. 7. 
much ditfer from him in nature, whoſenamein ; _ any rote FR 


the Ciuill law is heres <,ſauing that heres by the Greisb. & Fox. 


4 . | © Supra part.4.5.2. & 
Ciuill law, isto have the reſidue of theteſtators ; 9" ons. 


goods,& may conuert thefame to his owne vie, « perkins tir. retia- 
(the funerall,debtsand legacies: diſcharged) al- ment. fol.9z. Rwok, 

. «iB:3 6 "11. LtLeXecutror n.49. 
beir the teftator doe nor expreſly will that hee « $,.c.1.c 1nd. edit, 
ſhall haue the ſamef : whereas an executor may $.nuncvers aliqua. n. 


not conuert the reſidue to his ownepriuatevſecs, ns on 


nor any. part of the teſtators gdods, more then Canr.verb.prius.rradt. 
that which is left vnto him by the: teſtator, or ——_— 

which the 0rdizaric ſhall allow him for histra- 1c3.ccde6. dan. 
uaileandcharges,orfor ſome other caufes here- dc teſtes rcortuldle 
after expreſſed»: infomuch thar.if rheexecutor \ - 7 nne 
die inteſtate, the teſtator alſofrom thattimeſhal *L;z.C.de ecltam mil, 
be deemed inteſtate, and adminſtration may: $bzreditas.Inflir, de 


. " . ! bered.mfſtiruend.L, 
be commirted inthis caſe ofthe goods notadmi- ;j,terdum.F# dc her. 


niſtredi. | inſti. poary 
hy —__ . n.verb.cffeQ in firp 
Concerningthe office of himthatis appointed. © Magna Chana. c.i8. 
TR, | < 399 ; '. Tlowd.incc.interNor- 


wood. &.Rcde. Perkins tit.deuiſe.c.8,fol.g7.Litleton fol.4o, Ripa.in.L.camfilins famil.f. 
deleg.1,n.z1. Þ Text.in d.c.tatuimps.D6 Gem in.c.rcligioſus.lib.deteſta.6.n. 9.DoR. 
& Stud.lib.z.c.10.Dyer.fol 2.ct infra ead.part.$.3.n.14: \.Brook. Abridg.tit.adiaſtr,n, x. 
41.tit.cxecut.n,149. Plowd .in cal. mrer Greisb. & For; 


Ii2 executor 
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executor by law, that is-to ſay, of the Biſhop 
or Ordinarie: and likewiſe concerning the office 
of the executor appointed by the Ordznarie,that 
is to ſay, of the adminiftrator : I doe nor here 
- purpoſe ro entreat, butonely of the office of an 
executor teſtamentary. 
Ot + executors teſtamentarie there bediuers 
kindes; that is to ſay, ſome be nude executors, 
{uch as doe reape no commoditic by the teſta- 
&DD.in.L.Gquis.de ment «: others not meere or naked executors, 
mm = wry but are to receiue ſome benefit thereby, and 
de executor. reſtaw, MAY-COmmence iudiciall aion 1; and againe, 
- ws. ROE ons of executors ſome be vainerſall, and ſome par ti- 
curorem dici poſſe (#147 *: But becauſe I ee no grear vſe of theſe 
nudum, duphicireſpe- diſtinRions here 1n this place, I ſhall ſpeake of 


Qu, _ drfeftam an executor teſtamentaric generally,/and as it 


Qtum aQtionis. is agreeable to cuery teſtamentaric executor, be 
fur ues c 


».Qlden.traRt. de exe- . : 
cmcalcentany. oo neetyer ,niuerſall, orparticular =, . 


fopr. pare.4.6.28.Bar/ '* Thefofficeof eucry executor teſtamentaric, 
= flio..dealime. — _ — the —_ - in _— 
ag i _ or refuſing the executor ppp 9. 1heleco | 

ris LAME deth ofthe reſolution of the executor in hog: 
de officio execmoris ring, or:refuſing the executorſhip. For if he doe 
—_— n frecie. Vide Acceptthe executorſhip, thea his office is exten- 
| ven" ny 7 pwn ded diuerlly, but eſpecially it confiſterh in- »:a- 
CET mote: king of an Inuentariey; in procuring the probation 
* Vide Sichar. 1n Rub. 4/3 ws a1 of the teſtament 4; in the payment 
nr _ —_ of debts and legacies; and finally in the making of 
> Irfeacakpare 6.6. 48 Account f. But if hee reſolue to refuſe the exe- 


afracad part. $: 11. cutorſhip, his office is ſo mich the lefſe,confiſt- 


| qr agg ing onely inthe avoiding of ſuch things, where- 


 Infracad part. $.22 Of mentions madechereafrerr. 
| Of 
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: Of the accepting or refuſing the executorſhup : 
4 axd firft, whether the Executor may be 

: compelled to accept the ſame, 

S 5 1 Diuers queſtions about the aceepting or refuſing 
;, of the executorſhip. 

_ 2 Theexecutor may be cited to accept, or to refuſe 
S, the executorſhip. | 

d 3 if theexecutor being cited will not appeare, the 
"I Ordinary may commit the adminiſtration of the 
th- goods of the deceaſed. 

lc 4 If the executor named, refuſe the executorſhip, 
of the Ordinary may commit the adminiſtration. 
5 it 5 TheExccutor cannot be preciſely compelled to 
be undertake the eons” o | 

xn, . 6 What if he have already medled with the goods 
rie, 5 of the teſtator. | 
ing 7 Whether the executor refuſes the executorſhip, 
oth [hall looſe his legacie ginen unto himin the ſame 
ep- Fq eff ament. 

doe 

ren $. IL 
ol I Z Oncerningf the accepting or refuſing 
nent of the executorſhip, three queſtions 


uo of | MAGA] may be demanded : firſt, whether he 
CIITA RSA Y 
Reed) that is named executor in the teſta- 


rorſhip, or that it is in his power to refuſe the 
ſame *. Secondly, what is ro be conſidered of him 
Ii 3 that 


2 De. hac Q.conſulas 
Henr, Boic, in c. tua 
nfiſt- ment ay be compelled. ro vndertake the execu- n>s.deteſtacextr. Pa- 


nor.in.c.lohannes co, 
tit. & Bar.in L, x,de 
leg.2eff, 
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that is named exccntor, whereby he may be reſol- 
ued whether it were better to accept or refuſe the 
b Infra, $.prox, exeeutorſhip ». Thirdly, how long time, he that is 
named executor, hath to d-liberate and deter- 
mine ot accepting or refuſing the executor- 
©Infra.cad.part. $.4. ſhip c, 

To the firſt it may be anſwered, that hee f 
that is namedexecutor,may be citedto appeare 
before the 0r9inarte, or other, hauing authority 

Me, wy the Will, and there eyther to accept 

UbiGepra.Floved.in co- the executorſhip, or at leaſt torefuſe theſame 4. 

fa inter Greisb,& Fox. And in caſe eyther hee will not appeare, orap- 

pearing f refuſe ro prouethe teſtament, the Or- 

dmarie,or other Iudge,may commit the admi- 

| niſtration ofthe goods ofthe deceaſed, as if he 

*Brook Abtidg.tit. had died inteſtare £;and theadminiſtrators haue 

ons 199969" action, and may adminiſterthe goods ofthe de- 

49.102. ſtat. H.8. _ , . 

2n.31.C.5. ceaſed, as if he had dyed inteltate, and their 

authoritic or atdone is good and eftefuall in 

fBrook vbiſupra, & the lawf in the meanetime,vntill the executors 

-. + xr mu - ©, vndertake the executorſhips, for then the Ordi- 

de fideicommuſ.liber- #4rie may reuoke the adminiſtration before -by 
ta.Plowd.ind caf.inter hjm committed b, 

RT Yet neuertheleſle, if the Ordinarie knowing 

adraftr.n.zz.quodfa= that there is a teſtament, and an executor na- 


cilinis procedit, cum : | = . 
6 61 + treat] med therein, aduentureto grant adminiſtration 


/afuerir(vr ſemperſo. Of the deceaſeds goods, not hauing firſt called 
Ict)ſaluo jure cuinE the executor to proue the Will, and to accept 


»&C. "——— . . 
PE or refuſe the excecutorſhip : in this caſe itſeem- 


7)Labridg. dez.caſes. Eth, that when the executor ſhall proue the will, 
_—_— __ 599 hee may ſue the Adminiſtrator in an aQion of 
I a trn.0. urcſpale?: notwithſtanding the Admamiſtarion 


granted 
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granted by the Ordinarie: for thathee hath no 
powerto grant adminiſtration, but when the per- 
ſon deceaſed did dye inteſtate, or that the exe- 
cutors, eyther will not,or cannot performe the 
office of an executor *. 

But hee} that is named executor, cannot be 
preciſely compelled to ſtand to the will and vn+ 
dertakeithe executorſhip, vnleſlef hee haue al- 
rcadie medled with the goods of the teſtator,as 
executor,tar then he is not onely to be compel- 
led toperforme the office of an executor k ; but 
alſo if hee (houldrefuſe, and the Ordinarie com- 
mit the adminiſtration vnto him: this refuſall ts 
void,and he ſhall be charged as executor!. 

Moreouer, albeittthe executor named, who 
hath not medled withthe adminiſtration of the 
goods of the deccaſed, cannot be preciſely or 
abſolutely compelled: yer if any legaciebe left 
vnto him in the teſtament, he may be compel- 
led to ſtand tothe executorſhip, or elſe to looſe 
the legacie : ſo that he ſhall not reape the be- 


nefir, if being ducly admoniſhed, herefufe the 
burthen =, 


'$)Satut,H.8.an.21.c.5 


i Panor.in c,lo.de te- 
ſta extr.n.z. Olden. de 
exec.vIt.yolunt.tir. 7, 
in fin, 

k Panor & Olden. vbi 
ſupr, Boic, inc.tua.de 
teſta,cxtr.Flowd.incaſ 
inter Greisb. & Fox. 

! Fitzh.Abridg, tit, ex» 
ecttor.n.z5. 

m Quz pohitio Locum 
vendicat,etiam(i exc- 
cutor {it contuncta 
perſona, vt habct come» 
munis opinio, Gribald. 
Theſaur.com, op.yerb. 
tutor,.Rom.confil.235, 
Addelo.de Canib.q, 
trad. deexecutore. vbi 
plures enumerat huius 
regulz limitationes 
nempe quod noa e 
compellendus, quarum 
brmttatem, quia 

Ram habeo,cas lilen. 
tio pretereo. 


-— > ——— II rao 
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Vhat is to be conſidered of the Executor, de- 

firous tobe reſolued whether it were bet- 

ter to accept or to refuſe the 
Exccutorſhip. 


S— OO —— 


1 Divers things tobe conſidered of him which would 
be reſolued whether it were better to accept or 
#0 refuſe the Executorfhip. 
2 Thefirft thing to beinquiredin this caſe concer- 
wing the teſt ator. 
Of the authoritie and charge of the executor. 
The executor may not meadle with the lands, 
tenements or hered:taments of the teftator but 
the heire. 
The heyre hath not to deale with the goods and 
cattels of the teſtator,but the executor. 
6 The teſtator may gine power to his executor to ſel 
= lands for payment of ,us debts pr other pur- 
oſe. 
7 bla if ſome of the exerutors named doe refuſe, 
whether may the reſt ſell the lands according to 
| the teſtament. : 
SF | 8 IVhether the executor of him that had lands in 
fee ſumple, fee taile, or for tearme of ife, may 
| reconer the rents, fee farmes,or other arrerages 
| againſt the tenant which ought to hane payed the 
| + in the life of the teftator. 
i 9 Theſccond thing tobe enquired concerning the 
| | teſtator, 


| | IO of 


> vw 
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10 Of the authoritie and charge of the executor of 
an executor, | 

11 i hether diners being aſugned executors, wher- 
of ſome be dead, the executor of the executor 
deceaſed may be ioynedin atton with the exe- 
entor ſuruiming. 

12 Of the authoritie and charge of the executor of 
an Adminiſtrator. 

13 Whats to be conſidered about the laſt will of 


the teflator. 
14 Whether the executor may conwert the reſidue 
to his owne ve, 


15 Whether he that is named executor, ſpall leeſe 
hes legacie if he doe refuſe the executorſhip. 
16 What is to be conſulered in the perſon of the exe- 
entor. | ; HTII RNGILCT 
17 What & to be conſudered of a wife exetutrix: 
| 18 What i to be conſidered in the perſon of the co- 
PET11 1116 mw x 
19 Whether one executor may preindice another, 
20 Whether oneexecutor may ſue another. 
21 Whether one of the executors may alone ſell the 
goods of the teftator. 
, 22 Whether the coexecutor after refuſall, may 
 medale as executor. " BY or 
; 23 What i to be conſidered in other perſons with 
y whom the executor to deale. 
s 
s 


x » —__ 


"$111. 


a Hzc & alia quz ab 
exccutorc deliberante 
conſiderandaſunt, tra- 
duntur 3 Io.de Camtb. 
in tract. de executor. 
vlt.yol.2.part.q.1.cum 
ſeq.Cui iplaceat,ad- 
jungas Sichar, in Rub. 
de ure de ib, C, 


d Sichard. in-d. Rub. 
de wredelib.C. 


© Cuius ret vtilitas ſta. 
tim ſubijjcitur, 


d T..cum hzredcs.dc 

acquir. poſt, L. 

hercditas dereg.iur.ff, 

| Plowd.n ca, inicr 
Greisb.& For. 

e Cagnol.in L.inpre- 

cibus. C.d. impub. & 

alijs ſub.n.278. 

f Inſtit. de perpet. & 

temp.1&tion. Terms of 

law. verb. executor. 

8 L. hn. $. fin. de 

mre dc lib. C. 

b Terms of lawv.yerb, 

eXEecitor, 


The fixt parte 


S. IIL 
?FE>| Ee fthat is deſirous to be reſolued 
TEN 


Y whether it were better for him to vn- 

7 & dertake the executorſhip, or to re- 
_ fuſe the ſame, muſt confider diuers 
things,whereofſome concerne thezeſtator;ſome 
concerne the executor himſelfe; and ſome con- 
cerne the perſons of others *%. _ 

Of thoſe things which-concerne the teſtator, 
the firſt and principall thing to be regarded. in 
this conſultation,is his ſubſtanceor wealth, -. 

Firſt of all therefore, f.ic bchouerth him that 
is named ExFELeor, to..caquire diligently, and 
to learne certainly ( if hee can) what goods and 
chartels did belong to the teſtator atthe time of 
his death Þ, and what debts were then. due vnto 
him : and on the contrarie, what debts hee the 
laid reſtator did owe vnto.gther men <. 

| Forjasthe executor. may-entcr toall the 
goods and chattels which did belong vnto the 
teſtator 4, and were in his poſleſſion at the time 
of his death <, and hath aQion againſt cucry 
debtor of his Teſtator f : So ſhall every one to 
whom the teſtator was indebted, haue aQion a-- 
gainſt the executor (eſpecially having an obli- 
gation or other ſpecialtie) ſo fat as the goods of 
the teſtator will extend 8,and ſolong as the exe- 
cutor hath aſſets in his hands»: howbeit where 
any debt is due to the Teſtator, this ſhallnor 
charge the Executor as aſſets, becauſe it is a 
thing 


| A 
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thing in aQion, and 'not in poſſeſſion i,which 
concluſion is very reaſonable, when as the exe- 
cutor hath vſcd ſuch diligence for the recouery 
chereof,that he cannot be iuſtly charged or wor- 
thily blamed for not hauing the ſame in his 
owne hands k. 

As t for Lands, Tenements, and heredita- 
ments of theteſtator, they ſhall deſcend to his 
Heyre, andſhall norcometo the Executor: for 
by the lawes of this Realme, asf the Heyre hath 
not to deale with the goods and chatrels of the 
deceaſed !, no more hath the executor to doe 
with the lands.tencments and hereditaments=. 
Albeit where lands be deuiſcableby wil(where- 
of we haue ſpoken before =) the f teſtator may 

ive power and authoritie to his Executor to 
ſell the ſame lands, eyther for the payment of 
his debrs, or for ſome other purpole o,and the 
ſale madethereot by the ſaid executor is good 
and lawfull y :inſfomuchthar diuers perſons be- 
ing named executors by the teſtaror, thought f 
part of the executors named in any luch teſta. 
ment of any ſuch perſon, making or declaring 


{ Brook Abridg.tit.cx» 
ecutor,n. 113, 


& C. ſineculpa, de reg, 
wr.6.quod {iper cum 
ſctit, quominus habe. 
Azineco caſu ct, de u= 
reciuili & can.ac fi in 
manibus retineret. L, 
ture ciuili.E de cond. 
& demon. Peckius in 
c.cumnot ſtar,de reg, 
lib.z.c. 6.87. 

1 DoR.& Stud.l:b.r. 
£.7.&c.24.1demlib.2. 
c.10.&c.12, termecs of 
law verb.exccutor. 

mn Dot. & Stud. vbi 
ſupra. TraR.de repub, 
Angl. lib.z.c.6.7. 

n Supr.part.z2.5.1. 
cum icquentibus. 

© Perkins. tit.deuiſe, 
fol.104. 105, 

? Perkins, cod. loco. 


any ſuch will of any lands, tenements, or other | 


herediraments, to be ſold by his excemtors after 


the death of any ſiichreſtator, doe reftife torake - 


vpon him or them the adminiſtration 8 charge 
of the ſame teſtament and laſtwill,wherein they 


be ſonamed to beexecutors,andthe reſidue of - 


the ſame executors doe actept and take vpon 
them the care and charge of the ſameteſtament 


and laſt will, it is enaQed by the ſtarures of rhis 
Realmea, 


q Stat,.H.8. att, 21.C. 


The ſoct part. 
4 Realme a, that then all bargaines, and ſales of 


. -»» ſuch lands, Tenements, and Hereditaments ſo 


»» willed to beſold by the Executors of any ſuch 
-» teſtator, aſwell before the making of that Sta- 
»» tuteas after made, or to be made by him or 
»» them onely of the ſame executors that ſo-doth 
»» accept, or hath accepted or taken vpon him or 
»» them any ſuch care or adminiſtration of any 
»» ſuch Will and teſtament, ſhall beas good and 
» cffeuall inlaw,as ifall the reſidue of the ſame 
» executors named in the ſaid teſtament, fo refu- 
»» fing the adminiſtration of the ſame teſtament, 
» hadioyned with him or themin making of the 
»» bargaineaud ſale of ſuch lands, tenements,. or 
>» Other hereditaments,ſo willed tobefoldeby the 


5» executors of any ſuch teſtator,which beforethar 


>» time had madeor declared, or thatafter ſhould 
>» make or declareany will ofany fuch lands,tene- 
2» ments or other.hereditaments after his deceaſe 
»» to befolde by his executors,as may appeare by 
»» theſtatute inthart behalfe made. Howbeit it 1s 
»» prouided, that the ſaid ſtatute ſhall not extend 
>» to gine power and authority to any executor or 
»» EXecutors,at anytime after, to bargaine, or to 
»» puttofale any lands, tenements, and heredita- 
»» ments by vertueand authoritic of any Will or 
»» teſtament, made beforethe ſaid Statute, other- 
»» wife then they might doe by the courſe of the 
»» Common law,afore the making of the fame. 

- Beſides that, ſuppoſing the caſe were ſuch, 
as the lands being deuiſcable,the executors had 
power by teſtament to ſell the ſame land, and 
Pore; to 
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co diſtribute the profits #w p05 v/u : yetafter the 

death of the teſtator, the inheritance ſhall de- 

{cend vntothe heyre, and ſhall renaine in him, 

vntill the executor haune ſolde the famer. And * Perkins. tir. deuiles. 

ifthe executors themſelues doe cnter into the $1945 

lands, "after which entry ſome man offereth a 

ſumme of mony or price of theſame land,and 

the executors refuſe to take the mony offered, 

becauſe the money offercd is vnder the value 

of the land, and the executors entend to ſell the 

ſame dearer,and ſokcepe the land in their owne 

hands; by the ſpace of one,two,or three yeares, 

conuerting inthe meanetime the profits ariſing 

forth of the fame land, to their owne proper 

vſe. In this caſe the Heyre of the teftator de- 

ceaſed, mayenter to the lands, and pur out the 

executor f, | * Perkipsvbiſupra. 
Ifa man deuiſe by his Will, that 4. B.and _ - A 

C.D. whom hee makes his executors, fhall ſell 

his land for payment of his debts, and they re- 

fuſeto be his executors, yct neuertheleſle, they 

may ſell his land, becauſe they are named by 

their proper names ? : bur if hehad deniſed that g)Fulb.lib.r parel. 

after the dearth of his wife, his land ſhould be f2-4:- 

ſold by his executors, with the affenr'of 4. B. 

and maketh his wife and —_ _ _ 

tors, and d cth,and thewi eth,and theſai 

4.8. alſo. in thus caſe the heni of fellin | 

thelandis derermined and exrintby the dear 

of 4. B. without whoſe conſent 'it cannot be 

ſold **. and therefore ifthe —_— EXECUOT 10) Fulb.vhi ſupra. 

ſhould ſell the law fo denifed, the ſails isnot CR 

goo 
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21)In hanc ſententiam good in law, for want of ſufficient authoritie *”, 


diſcendebat tata Curia 


inquit D, Dyer. loco 
fupradifto,quam alij 


ſecuuti ſune, vtper 
vl D 


I2 
E 


b. ybiſvpra. 


Dyer fol. 371.n.3- 
,ybi ſopra. fol. 45. 


But if the teſtator, ſeaſed of diuers manours, 
Lands and tenements in ſocage tenure, by his 
laſt Will inwriting,ſhall deuile all his ſaid Ma- 
nours, Lands and Lenements to his fiſter,and ro 
her heires for euer,except his manor of R.which 
hee doth appoint to pay his debts, and maketh 
two executors by name, and dycth, and after- 
wards one of the executors dyeth, and the other 
executor taketh. ypon him.the executorſhip, and 
afterwards ſelleth the ſaid manour of R. for a 
ccriain ſumme of money(forthe purpofe aboue 
mentioned) in fee. The faile in thiscaſc is hol- 
den for good, according tothe intention of the 
wr ven 4 the ſpeedy payment ofhis debts *?. 
And where it is ſaid, that if the executors has 
ting power to ſell the Land of the teſtator, de- 
ferre the ſaile thereof, after the offer of a rea- 
ſonable price, conuerting the profits thereof to 
their owne vic, there the Heyre may lawfully 
enter tothe land,and put outthe executors : this 
15 true, wherethe executors haue no further au- 
thoritic,or intereſt,but onely to ſellthe land,and 
to diſtribute the money, taking for the ſameac- 
cording to the Will of the deceafcd : For in 


- this caſe the francke Tenement doth deſcend 


tors, afrerthe death of the Teltator, and not in 
the 


tothe Heyre. But if the Teſtator by his Will 
in writing, deuiſe and giue his Lands to his ex- 
ecutors, which hee willeth to be ſolde, and . 
the money to be diftributed i» pios v/aus. In 
this caſe'the francke Tenement is in the execu- 
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the heyre '*, Ando inthis caſe the heyrecan- 


notenter, as he might in theformer. 

As t for rents due to the teſtator by the or- 
der of the commonlaw of this Realme«, the ex- 
ecutors-or adminiſtrators of tenants in fee {1m- 


ple, tenants in fee taile, andtenantsfor tearme: 


of life, of rentſeruices, rent charges, rent ſecks 
and feefarmes,haue no remedieto recouer ſuch 
arrerages of the ſaid rents or fee farmes, as 
were due vntothoſe teſtators in their liues, nor 
yct the heyres of any ſuch teſtator, norany per- 


ſon hauing the reuerſion of his eſtate after his. 


deceaſe, may diſtraine or haue any lawfull aRi- 
on toleaue any ſuch arrerages of rents, or fee 
farmes, due vnto himin his life, by reaſon wher- 
of the tenants of the demaine of ſuch Lands, 
tenements, or hereditaments, out of the which 
ſuch rents weredue and payable, who of right 
ought to pay their rents &farmes,atſuch dayes 
&rerms as they were due, did many times keepe, 
hold, and retaine ſuch arrerages in their owne 
hands, ſothat theexecutors and adminiſtrators 
of the perſons to whom any ſuch rents or fee 


farmes were due, could not haue or come by | 


the arrerages of the ſame, towards the payment 
of the debts,and performance of the will of the 
faid teftator. For remedie whereof, it is enacted 
by the ſtatutes of this realme,as followeth, viz. 
that the executors and adminiſtrators of cue 
ſuch perſon or perſons, vnto whom any ſuc 
rentsor fee farmes is,or ſhall be due, and not 
paid at the time of his death, ſhall and wy 
C 
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I p Kelleway lib, 
relation. fol. 107. 
108.n.25. ybictiam 
refert  inhac fai 
ſpecie executor ex- 
ecutoris poteſt ven» 
dere terras ita reli- 
gz fas, de quaramen 
queſtione conlulas 
32 yclim alios Iuriſpe- 
39 ritos, Nam regula» 
riter executor exe- 
cutoris non potcſt 
vendere tcrras alias 
P primul executorC 
Feltatoris vendibie 
les. Brook tit. exc« 
33 cut.n.z3.& infr, cod. 
$.n.11.in fin. Cu. 
jus rei ratio eſt,quia 
mortu0 cxecutore , 
officium ſuum noa 
tranſit inhzredem, 
videtur enim ipſius 
induftriaetamucitia 
eleQa. Glofl. in c. 
rcligioſus de teſta. 
lib.s. 
* t Videſtat,H.$. an. 
32:C.37. 
25 
353 
9» 


33 


25 
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35 


32 
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The fixt part. 

»» haue an ation of debt for all ſuch arrerages a- 
, > gainſtthe tenant, or tenants, that ought to haue 
2> paidtheſaid rent or fee farme,fo being behind 
- » in the life rime oftheir teltator,or againſt the 
39 EXxecutors and adminiſtrators of the ſaid Te- 
»» nants. And alſo furthermore, it ſhall be lawfull 


»» tocuery {uch executor or adminiſtrator of any 


2» ſuchperſon or perſons, to whom ſuch rent or 


2» fee farme is or (hall be due, and notpaidat the 
»» time of his death, as is aforeſaid, to-diſtraine for 
2» the arrcrayes of all ſuch rents and fee farmes, 
23 yponthe Lands, Tenements, or other heredita- 
2» ments, which were charged with the payment 
»» of ſuch rentsor fee farmes, and chargeable to 
» the diltreſle of the ſaid reſtator, ſo long as the 
» ſaid lands, tenements, or hereditaments, con- 
>» tinue,remaine,and bein the (eaſin or poſſeſſion 
>» of the ſaid tenant in demaine, who ought im- 
»» mediately to haue paid thefaid rentorfeefarme 
»» ſo being behinde tothe faid teſtator in his life 
>» time: erin theſcaſin or poſſeſſion of any other 
»» perſonorperſons, claimingthe ſaid Lands,tene- 
»» ments, and Hereditaments onely by and from 
» the ſaidtenant bypurchaſe, gift or deſcent, in 
»» ſuch like manner and formeas their ſaid teſtator 
»» might or ought to haue done in his life time: 
»» and thefaid executors and adminiſtrators ſhall 
» fortheſamediſtreſſe, lawfully make auowry vpon 
>» their matter aforeſaid. Prouided alwayes that 
» this Atnor anything therein contained, ſhall 
»» not extend to any fuch Manour, Lordſhip or 


>» dominion in VVales, or in the marches of the 
| ſame, 
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ſame, whereof the inhabitants haue vſed time », 
without minde of man, to pay vntocuery Lord 3» 
or owner of ſuch lord{hip, manour, or domini- 5» 
on,at his or their firſt entry into the ſame, any »» 
ſumme or ſummes of money, for the redemp- 5» 
tion and diſcharge of all duties, forfeitures, and »» 
penalties, wherewith the ſame inhabitants were 33 
chargeable vnto any ofthe ſaid lords,anceſtors, 5» 
or predeceſſors before his ſaid entry. ” 

And further beit,&c. thatif any manwhich 5) 
now hath,or hereafterſhall haue,in theright of. »» 
his wife, any eſtate of fee ſimple, or fee taile,or »» 

fee farme,andthe ſamerents,or fee farmes now 5» 
be, or hereafter ſhall be due, behinde and vn- 35 
paid in the ywiges life, then the ſaid husband »» 
after the if his faid wife, his executors, 35 
and adminiſtrators,ſhall haue an ation of debt »3 
for the ſaid arrerages, againſt the tenant of the »» 
demaine, that ought to haue paidthe ſame, his »» 
executors or adminiſtrators; and allo the faid 5» 
husband after the death of his faid wife, may »» 
diſtraine for the faid arrerages in like manner »» 
and forme as hee might haue done it his ſaid »» 

wife had beene living, and make auowrie ypon »» 

his matter, as is aforeſaid. And likewiſe itis, &c, 5» 

thatif any perſon or perſons, which now hath, »» 


or hereafter ſhall haue any rents or fee farmes »» 


for tearme of life or liues, of any other perſon »» 
or perſons, and the ſaid rent or fee farme, now »» 
or hereafter ſhall be due, behinde or vnpaid in »» 
the life of ſuch perſon or perſons, for wholelife 32 
or liues the ſtate of the _ =_ or fe _ 35 


The ſixt part, 
> did depend and continue: and if the ſaid per- 


,» ſons doe dye, then hee vnto whom the ſaid rent 
or fee farme was duein forme aforefaid, his ex- 
ecutors or adminiſtrators ſhall, and may haue 
an action of debt againſt the tenant in demaine 
»» that ought to haue paid the ſame when it was 
$2 firſt duehis executors and adminiſtrators, and 
,» alſo diftraine for the ſame arrerages vpon ſuch 
lands and tenements, out of the which the ſaid 
z» rents or fee farmes were iſſuing and payable, 
2» in ſuch like manner and forme as hee ought, 
»» Or might haue done, if ſuch perſon or perſons, 
by whoſe death theaforeſaid eſtates inthe ſaid 
rents and fee farmes was determined and ex- 
» pired had beene in full life gag not dead; 
»» and the auowric for the taking ot the ſame di. 
ſtreſſe, to be made jn manner and formeafore- 
» faid. 

Secondly t, concerning the teſtator, it ſhall 
be behouefall for thee that arc deſirous to be 
relolued,whether itwere better to accept or re- 
fuſe the exccutorſhip,toenquireand learne whe- 
ther the ſame teſtator were executor or admini- 
ſrator toany otherperſon. 

+ Stat. 4 Edw.3.an.zz If hee were executor, then by the ſtatutes of 
c.5.Idem iureciuiliin this Realme thou being executor of an cxe- 
por arte; me z* cutor, ſhalt haue aQions of debts, accounts, = 
Contrariuminhzrede and of goods carryed away of the firſt teſtator, 
executoris, tamiureci- and execution of recognizances made in court 
uili, quam Canonico, . 

Bar.& alij,in La lis, Of Record, tothefirſt teſtator, in the ſame man- 
£.de alimen. leg. glofl. ner as the firft teſtator ſhould haue,it hee were 


inc.in:de reſta.6,verb in life,afwell ofaQions of the time paſt, as of the 
time 


Þ Þ, 
37 
3> 
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time to come, in all caſes where judgement is 
not as yet giuen betwixt ſuch executors;but the 
iudgement giuento the contrary in-times paſt, 
ought to ſtand intheir torce. And on the con- 
trary,the executor of the executorſhall anſwere 
to others to whom the firſt teſtator was indeb- 
ted, as much as he ſhall recouer ofthe goods of 
the firſtteſtator,euen as the firſt executor ſhould 
doe,if hee were in full lite. But the goods which 
did belong to the firſt ceſtator, ſhall not be pur 
in execution forthe debt of the ſecond teſtator », 
which goods the executor of the executor ſhall 
haue,by relation tothe firſt teſtator, as immedi- 
ately executor vnto him, and not by relationto 
theſecond teſtator,executor tothe firſtreſtator*, 
and ſo the propertie which the ſecond teſtator 
had, by the ſaid relation is taken away,andis in 
ſuch caſe as if the ſecond teſtator h24 neuer 
beenecxecutor y. Howbeit, this is to be vader- 
ſtood with this limitation,vis. if there be no ex- 


I1.cutor of the firſt teſtator ſuruiving. Forf if the 


reſtator did make diuers executors,wherof ſome 
be yet liuing, that executor of the 6rit reſtaror 
ſuruiuing, and the executor of his coexecutor 
cannot be toyned both together in one ation»: 
but the executor of the firſt teſtator ſuruiuing, 
he alone ſhall haue aQion againſt the debtors 
of the firſt teſtator, and heealone ſhall be con- 
uented by them, to whom the firſt teſtator was 


deceſſerit, pluribus reliQtis kzredibus, hi omnes accipere 


Kk 2 indebted, 


u Legatariospraferctt- 
dos «He creditoribus 

hzred:s, Videre eſt a- 
pud Sichardum in L.fi 
—_ C.Cu1 PO.inpIZ. 


n.8., 
x Plowd. in caſu inter 
Bransby & Grantham. 
Artque ita (oluitur no- 
dus de quo Bar. & ali 
inL. xk wor . depetic. 
hzred. vtrum videlices 
heres heredisſuccedat ' 
priori teſtatori ex tefta- 
mento vel ab inteſtato? 
nobis enim intclligitur 
ſuccedcre ex teſtamen - 
to, ytcunq;z non fuit in 
primo teſtamento no- 
minatus, id quod dif 
putandi rationem pre 
buit. 

Y Plowd.vbi ſupr. - 

Z Brook Abridg.tit.ex- 
ecut.n.g9. Contrarium 
in hzredibus conſtitu- 
it ius Ciuile, quo fi al& 
quis ex Hzredibus 


debent illam partem, quz 


-—' 9K defuntum pertinuit , familiz herciſcundz aRione, L. 6 familiz hereif.. 
tis, 


* Brook Abridg. tit, 
EXcc.n.99. 


d Brook Abridg.tit. 
EXccul.N. 149. 


The ſixt part. 


indebted, and not both —_ together 2 : for 
the executor of an executor hath not to deale 
with the goods of the firſt teſtator in this caſe, 
that is to ſay, where there is an other executor 
of the firſtteltator ſuruiuing : in ſo much, thar 
where there be rwo executors, whereof one ma- 
keth an executor and dycth, his coexecutor ſur- 
uiuing, which coexecutor afterwards dyeth in- 
teſtate: yet inthis caſe the executor of the exe- 
cutor may not meddle with the goods of the 
firſtteſtator >: for ſo ſooneas the executor which 
made his teſtament dyed, (the other ſuruiuing) 


' his power was determined or finiſhed by his 


© Brook.d.n. 149. &in 
tit.adraſtr.n.45. 


4 Brook.tit.cxcc.n. 99. 


©Brook.eod.n. 99. 


death,and all the power did remaine in the co- 
executor ſuruiuing, who afterwards dying inte- 
Nate, it is in the power of the Ordinary, to com- 
mit the adminiſtration of the goods of the firſt 
teſtator not adminiſtred to the next of kinne 
to the firſt teſtator, and not to the executor of 
that executorwhich dyed firſt «: much leſſe may 
r-2 executor of the executor meddle with the 
2004s of the firſt teſtator, when the coexcutor 
is yet liuing :and if hee doe, the executor ſur- 
uiuing may haue ation againſt him, for ſuch 

o0ds as hee hath of the firſtteſtator 4, And 
belides that, the creditors of the firſt teſtator 
may haue ation againſt the executor of the ex- 
ecutor in this caſe, as executor of his owne 
Wrong ©. 

Andalbeit the executors whileſt they liued, 
did diuide the goods of the teſtator deceaſed a- 
mong them (vnleſle the teſtator did by - - 

cuiſe 


FI S.:; Ar co 


— 
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7 
deuiſethat the ſame ſhould beſo deuided)yet the 
exccutor ſurujuing my recouer the ſame, not- 
withſtanding the deuifton amongſt themlclues, 


beſides the will of the deceaſed '+, But what if 7 4)14 quod non femel 


accepia Iuris regni, 


the Teſtator make two executors, whereof the 
one proueth the Will, znd doth entermeddle 
as executor, andthe other refulcth : afterwards 
hee which did prouethe will, maketh executors 
and dyeth, whether in this caſe may the execu- 
tors of the executor ſue for the debts due tothe 
firitreftator? or whether may the other exccu- 
tor of the firſt teſtator proue the Will and ſuc 
for thole debts?VVherein I am of their opinion 
who hold that the executors of the executor, 
may recouer the debt due tothe firſt reſtator* 5. 
For albeit the executor of the firſt Teſtator 
might at hispleaſure haue adminiſtred as exe- 
cutor, ſo long as his cocxecutor liued, yet after 
his death, ir is not within the compaſle of his 
power foto doe : for his authoritie did dye when 
his coexecutor dyed, by their opinion, vpon 
whoſe Indgement Ichiefly relye, in the decy- 
ding of this queſtion **. Inſomuch that & the 
Executor who proued the Will, had made no 
executors, but had dycd inteſtate, yer the admi- 
niſtration of the goods of the firlt Teſtator,nor 
adminiſtred by the ſaid executor is to be com- 
mitted as of onedying from thattime inteſtate, 
to the widdow or next of his kinne, and not to 
the ſaid executor, who refuſed to proue the will, 
and would not adminiſter as executor, whileſt 
his coexecutor liued *7. And the executor of 
Kk 3 the 


nri.peritis. 


15)Dyer.fol.160.n.42 


16) Dyer vbi ſupra. 
(poſt D. Brook) ſfum- 
mum tunc temporis Iu« 
ſticiarum huius regad 


Angliz. 


17) Brook Abridg. tit, 
executor.n.gz.99.&., 
N, 149, 


The ſixtpart. 
the executor muſt anſwere to the Creditors of 
| the farit reſtator, as much as hee ſhall receiue 
18) Supraeod.$.n.ro. ofthe goods of the firſt Teſtator **. Bur if thar 
executor did alienate or conuertto his owne vie 
all the goods which did belong ro the former 
teſtator. In this caſe no ation doth lye againſt 
the executor of the executor for recouery of a- 
19) Labridg.dez.caſes ny debt due by the firit reftator **. But where 
« nomwmy pa _— the teſtator maketh onehis executor,and dyeth, 
Cui conuenit. Ro, Which executor maketh anotner his executor, 
« nayrA lib.relatio- andalſo dycth before he haue proued the teſta- 
an0-99-0-7- mentof the kirſt teſtator. In this caſe the admi- 
niftration of the goods of the firſt teſtator ſhall 
not becommittedto the executor of the execu- 
cor, (neyther is hee executor to the firſt teſta- 
tor) but the adminiſtration ſhall be committed, 
20)Dyer.fol.372.n.8. with the teſtament annexed,to his next of kin **, 
vnlefſe he did bequeath his goods, after his 
debrs,funerals, and legacies diſcharged, to the 
executor named in his Teſtament: for in this 
caſe the adminiſtration of the firſt Teſtators 
goods, with the teſtament thereunto annexed, 
15 to be committed to the executor of his exe- 
21)Ethocex relatione Cutor **. 

| moi rouge + Moreouer, it is to be noted,that the executor 
przrovatuz cantuar., Of an executor cannot ſellthe land of the firſt re- 
Cuircliqui Iudices zc- ftaxor who byhis teftamentgaue power to his cx- 

quicuerunt, Vide Dyer T 
vbi ſupra. ecutor to ſel the ſamef:for after the death ofthat 
fBrook.tit.exec.n.z. CXCCUutor the power ceaſcth; vnlefſedwers being 
appointed executors,ſome of them die,or refuſe 
' - toproue the will, for then the others ſuruiuing, 


or accepting, may ſell the ſame, as is aforeſaid. 


It 


I2 
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If f the party deceaſed towhom thouart ex- 
ecutor, were not executor to another, bur ad- 
miniſtrator onely : thou art notto ſucceed in his 
piace inthe adminiſtration of the goods 8,but a 
new adminiſtration is to be granted ofthe goods 
not adminiſtred by the adminiſtrator,to the next 
of kinne, not of the adminiſtrator, butof him 
that dyed firlt h, 

Ando it is,if he to whom thou art executor 
were executor to another, but dyed before he 
had proued the Will, or adminiſtred any of his 
goods : for in this caſe adminiſtration of his 
goods 1s to be commitred to the VViddow, or 
next of his kinne, with the VVill annexed, vn- 
lefſealſo he had bequeathed the reſidue of his 
goods to his ſaid executor, for then the admi- 
niſtration of his goods is to be committed to 
the widdow or next of kinne of the executor,and 
not of the teſtator, as is aforeſaid **. 

There is yet f a further conſideration to be 
had of ſome things, which ſeeme to concerne 
the teſtator, not to be negleRed by the execu- 
tor deſirous to be reſolued whether it were bet- 
ter to accept or refuſe the executorſhip, namely 
the conſideration ofthe laſt Will and teſtament 
of the deceaſed, and of the legacies and deui- 
fes therein giuen : Wherein the executor is not 
onely to conſider, whether the teſtator hath gj- 
wen morethen the deaths part doth extend vn- 
ro, (in which caſe, what courſcis to be followed, 
iSalready elſe-where preſcribedi : ) but alſo in 
caſe} any thing doe remaine.the funcrall,debrs, 
Kk 4 and 


8 Fitzh, Abridg.tit. 
adnftr.n.z. 


bh Fitzh,vbi ſupr.prin= 
cipall grounds, fol.61. 
Pag. 2. 


2.2.) Supr,cod.$.n.1t. 


i Sopr. part.3. $4.17. 


& Magna charta.c.18.c 
ſtaturum.$.ſtatuwmus, 
de teſta.l1b.z.prout -- 
cial.conftit.cant. Do- 
minic.a S.Gcm.in c. 
reli210ſus.deteſtam., 6. 
n.y.Do&.& Stud.lib.z 
C.10. circa medium. 


IText.ind.$.ſtatuim?. 
Dyer.tol.z.& fel.z10. 


m Rom conſ. 207. & 
225. CUUus OP1NIO COMe 
muniseſt,vrper eand 
conl.235.& p Gribald 
Theſaur.com.op.vcrb. 
tutor, 


« C.quiſentit.de regs 


_ zur. 6. 


© Gribald. Theſaur, 
com.op. verb.tutor, 


P Taf. Alex. & Sichard. 
in L.fi legatarius. C.de 
leg. 


4 Auth.hoc amplius. 
C.de bdei commil. No- 
ucl.dehered.&.falcid. 
$. {1quis autem, 

r To.de Canib. Trac. 
de exccut.vlt.yolunt.2. 


particula.q.1. 


The ſixt part. 


and legacies diſcharged, the executor may not 
thinke to conuert the ſame to his owne proper 
viek, nor any more of the teſtators goodsrhen 
is giuen to him by the teſtator in his life time, 
or by his will, or which the Oraimarie ſhall allow 
him for his labour, or in lieu of ſome debts 
due vnto him by the teſtator, or due by the te- 
ſtator to ſome other perſon, and diſcharged by 
the executor!. And if afterdue admonition to 1 5 
him giuen,heerefule the executorſhip,or to per- 
forme the will, hee ſhall looſe his legacie be- 
quethed vnto him by the ſameteſtator, although 
hee were of kinne, or allyed vnto the ſame Te- 
ſtator = : the reaſon is, becauſe hee is deemed 
vnworthy the benefir,thatrefuſeth the burtheno, 
Moreouer, here the executor doth what in him 
lyeth, to make the partie deceaſed to dye inte- 
ſtate o. But if the teſtator be not admoniſhed to 
vndertake the office, then being the teſtators 
kinſman, orſucha perſon to whom the teſtator 
would haue giuen the Legacy though hee did 
not performe the Will, hee doth not loofethat 
legacy in not vndertaking the executorſhipy 
neycher ſhall the wife looſe her thirds, nor the 
children their tiliall portions in refuſing the ex- 
ecutorſhip a: much lefle ſhall the creditor looſe 
his debt dueby thereſtator: 

After the conſideration of the eſtate of the 
teſtator, hee} that is named executor muſt alſo 16 
con{ider his owne perſon, in whom many things 
ought to concurre,but chiefly it is requiſite that 
he be prudent diligent, and faithful -:wherein if 
there 


17 
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there be any defeQ, I meane, if eyther hee be 
ignorant, negligent, or vnfaithfull, hee is ve 

liketofindethe office very troubleſome, perad- 
uenture alſo diſcommodious \, vnleſle there be 
certaine hope, that being ignorant hee wyll vic 


the aduiſe of thoſe that be skilfull, and that of 


a negligent perſon he will become diligent, ea- 
fing himſelte alſo of ſuch bufineſſe as mighe 
hinder the expedition of this office, and that 
howſocuer hee had behaued himſelfe in other 
affaires vnfaithfully, yer in this office hee will 
haue an honeſt care,well and truely todiſcharge 
char truſt committed vnto him, alwayes hauing 
before his eyes, notonely the forfeiture of his 
bond, by his vnfaithfull dealing, cogether with 
the ignominie by decciuing the dead mans ex- 
peQation, but alſo the danger of his ſoule by 
the breach of his oath: for he muſt be fworne to 
execute the will, and to adminiſter the goods 
well and faithfully. 

It ſhall behooue theelikewiſe in particular to 
conſider, whether thou be indebted to the te- 
Nator,or whether the teſtator were indebted vn- 
to thee. In which caſe how far thou ſhalc betied 
ordiſcharged, thou maiſt caſily and clearly per- 
ceiue, by that which I have formerly written 
of the debtor or creditor made executor *3 : 
whereunto I referre thee tobe morefully inſtru- 
Qed,whether it were better for thee to acceptor 
to refuſe the executorſhip, 

Ift a wife during the couverture be named 
EXecutrix, there is this further to be conſidered 
in 


5 Io.de Cani. vþi ſupr, 


t Hoc viridi obſeruans 
tia paſltim fit notorium, | 
maxime infra prouince 
am Ebor. 


22 )Supraparte 5.5.1, 
prope hnem. 


"_— -. — Dr Ne En : _ 
—— ——_— Ir on ie IE —O GOA DA Deny _ 


« Brook Abridg.tit.ex- 


ecut.n.17s, 


* Brook cod.n.178. 
Kelleway.reports.fol. 


1271.74. 


y Fitzh. Abridg.tit, OX= 
cc.n.22.40.Brookeod, 
tit.N.147. 151, 152. 
D.Coke lib. 5. rclat, 
in Ruſl. 1s caſe. 

z Fitzh,. & Brook vbi 
ſupra.qui>us conuenit 
D.Cokein Ruſlels caſe 
quamuis contrarum 
tencat Rob. Kelleway. 
lib. relat, fol. 122. 


2 Supra.2.part. $.9. 


3 lo.de Canib*. Traft. 
de exec. vlt. vol. patti- 
cula.2.q1.n.17. 


© 10. de Ca.d.q.1.n.18 


Brook Abridg.tit. 
exccut.n.gs. 


© Brook tit.cxec.1.737. 
Dyer.fol. 319. 


The ſixt part. 
in her perſon, that ſheealone cannot ſue for any 
debt due to the teſtator, nor be ſued for any 
debt due by the teſtator,without her husband »; 
bur ſhe alone may doe any aQte extraiudiciall, 
asthe paying of debts or legacies, or the recei- 
uing or releaſing of any debts due to the teſta- 
cor x; yea,the husband without the Wife (though 
ſhe alone be cxecutrix) may doe any extraiudi- 
ciall aQ,aſwell as his wifeexecurrix y: and there- 
fore if the husband releaſe or remit any debt 


due tothe teſtator,the ſame is good and auail-- 


able, not onely during the marriage, bur alſo af- 
ter the-death of her husband ». But if the wife 
dye, the husband cannot conuert any of the 
goods andchattels belonging to the firſt teſta- 
tor, to his owne proper vic; for of ſuch goods 
the wife her ſelfemay make a teſtament,appoin- 
ting an executor, without the licenſe of her huf- 
band, as is before morefully declared. 
Finally, concerning the perſons of other, 
with whom thou that art named Executor in 
the teſtament haſt to deale; it behoueth + thee 
to hauc a ſpeciall con{ideration of thy coexeca- 
tor Þ, (if any be) leaſt hee be anouer-match for 
thee, thatis to ſay,whether hee be of more ex- 
pertence, and greater wealth then thou art,and 
namely, whether he: be a couctous and conten- 
tious perfon «, If he be,take thou good heed,for 
it is to be feared; thatf he will keepe all the goods 
from thee 4,that he alone will receiue the debts 
due to theteſtator,and make them a releaſe,for 
this alſo he may doe <,(cxeept it beafter iudge- 
ment :.) 


8 


Li) 
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ment: ) without doubt, if hee be ſuch a perſon, 
20 hee hath learnedthis leſſon, that one + executor 
cannot ſue another ,tor poſl:flion of the teftators 
goods f, becauſe how many executors ſocuer * Brook cod. tit. n. 98 
they be, they are all butas one perſon, and no 
man canſuc himſelfes: and ſo the poſſeſſion of * Arg, c. debitum de 
one i5as the poſſeſſion of another b;zand hereby wr. C——_ 
thou ſhalt remaine without remedie, valeſle it plows. in cafu pore 
be for alegacie lefc vnto thee alone, or vnleſſe ®2nor.% Yardley.tol. 
thoumaiſt haue ſomeſlender remedie beforethe iF..1. «;- ace n 2. 
Ordinary, It is alſo very likely, thathee alone * Brookric.cxec.n.104 
f will fell the teſtators goods: In which caſe he *Brookcodcit.n.z7. 
alonewill and may ſue for the mony duefor the 
ſame!: butif therebeany debt due tobe payed 'Brook.tit.exec. n.66. 
in the behalfe of the teſtator, then looke aſlſu- 
redly thatthou ſhalt beſuedas wel as he m,how- = Suprapart.4. $.20. 
focuer execution may paſſe againſt him alone 
which hath the goods =. Toconclude, it thy co- " Brooktit. exec.n.r6. 
executor be ſuch a perſon as is aforcſaid,a hun- 
dred to one he will not ſuffer thee to pertake of 
the commoditie, but of the trouble thou ſhalt 
not auoid but be partaker. 
2: This alſo is notto be omitted, thart f if thy 
coexecutor doe refuſe the executorſhip before 
the 0rdimarie, and thou alone doſt proue the te- 
ſtament, yet.may he afterwards ({o long as thou 
liveſt) adminiſter the goods, or remit the debts 
due to the Teſtatoro, and thou canſt not hin- * Brooktit.exec. n.z8. 
derhimz neyther canſt thourecouer againſt the Py<#9l- 150. 
23 perſons by him fo releaſed e. Aﬀterf confidera- ? Brook eodstiz. n.z7. 
tion of thy coexecutor,there is regardalſo tobe *"t77- 
had to the reſt of thoſe perſons with whom thou 
—_—— 


2 


Ln 


4 L.ſcimns,C.de jure 
dclib, 


r Supr.part.2.5.17. 
5 Intr. cad,part.$. 16, 


eD.ſcimus Do. 8: | 
Stud.lib.z, c. 10. 


uTnfr.cad. part. 5. 5. 
cum $5. (equenubus, 


The fixt Part. 


artto deale,vis.tothe creditors and lepataries, 
andto the payment of debts; for debts aretobe 
paid before legacies 4 : and of debts ſome are 
to bepreferred and ſatisfied before others, and 
likewiſe of legacies, as elſe where hath beener 
and ſhall be f ſhewed: otherwiſe it may come to 
paſlethat the executor ſhall be forced topay our 
of his owne purſe, after hee hath ſpent all the 
teſtators goods and chattels*. | 

By the duc conlideration of thoſe things, 
viz, Firſt, of theeſtateor condition ofthe Teita- 
tor: ſecondly, of his owne eſtate : and thirdly,of 
the cocxecutor or other perſon with whom hee 
is to haueany dealing,itis not hard in my opi- 
nion for the executor to. colle&t whether it is 
likely. ro be beneficiall or hurcfull, ro accept-or 
refuſe the executorſhip, and to reſolue accor- 
dingly, at the leaſt if hereunto hee alſo take a 
veiw of thoſe things which doe appertaine to 
the office of an executor, accepting the execu- 


torſhip hercafter deſcribed ». 
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ii 


Ofthe time whichthe executor hath to conſult, 


whether he will undertake or refuſe the 
Executorſhip. 


—— 


1 The time of deliberation arbitrarie. 
$. I1IL. 


| He time | wherein he that is named 

IF executor in the teftament,is to deli- 

27 berate and determine, whether hee 

We will accept or refuſe the executor- 

ſhip is vncertaine,and lef# to the diſcretion of the 

Ordinarie*,who vſcth at his pleaſure,and when *Legatin. libertatem 


| _ 5 de cxcciteſta. &ibilo, 
hee will, not onely within the yeare Þ, butwith- 45 Spent gs mon 


in a moneth or two, to cite him that is named batam crafted, 
: uod vero annus 
executor, toaccept orrefule the executorſhip. _— Pooh 
conceditur (L, cumin 
antiquioribus.C. deiure delib. ) Illad ita intelligendum, vbi hzrcs non confeRo inuen- 
tario tenetur vitra vires hzreditatis. Siquidem non tenetur hzres inuentarium facere, fi 
' juri tantiim ciuili attendamus, (L. ſcimus.$. ful. de iuredelib. C. & ibidem Sichard.) 
dummodo velit ſubire periculum ſoluendi vniuerſa defunRi debita : Sed iure Legatin, 
quo nos communiter ytimur, executor tenetur przcise ad confetionem inuentari j,nee 
tenernr vltra viresbonorum. Quareſublata cauſa, id eft, periculo ſoluendi debita vitravis 
res bonorum defunRi, per conteftionem inuentarij, quam non poteſt euitare (vt infra 
eadem parte $, 6.) ſublati (inquam) cansa, tollitur effeus, id eft, annuale tempus deli. 
berandi:Num velit huic pericu oſciplum ſubijcere ? nam exccutoresquoad confeftionem 
inventarij, tutorum potius quam hzredum naturam fapiunt.Lind.in c.{tatutum. Fg. inhys 
bemus.de tcfta. L. 3.prouincial. conſtit, Cao. verb. prius, 


Of 


The ſixt part. 


—_—— 


Of the office of an Executor teſtamentarie, 
vndertaking the Exccutorſhip. 


FJ 


1 Wherein the office of an executor doth principally 


conſiſt. 


8. V. 


= T f appertaineth to the office ofan ex- 1x 
Lp ecutor Teſtamentary here in Eng- 
land, accepting the executorſhip (a- 

419m —or meneg{t other things *) to cauſe an 
port Oo ne” Inucntaric to be made Þ, to procure the Will to 
b Vrinfra.cad-part.$$ be proued and approued<, to pay the teftators 
Ct 2-4paregg. 0cÞts and legacies : and finally, romake an 
£1.12.13.14.& 15 ACCOUNT ©, | 


d Infra$. 16. 
© De quoinfra.cad par. PAY 


$$-17.18.19.20-27+ Of giuers queſtions about the mdking of an In- 
nentarie : and firſt, whether it be ofecſs- | 
tic that an Inuentarie be made, 


* De quibus conſulas 
yclin1o.de Canib. Ia: 
Trac. de executor. vt. } 

yol.part.2.q.1.n.26.vbi | 
decem enumerat exe- | 


———_—. 


1 By the lawes Encleſiaſticall of this Realme, and 
Statstes of the ſame an Innentarie i neceſſary. 
2 The executor which preſumeth to adminiſter the 


We refuſeth to make an Innentarie, muy 
"EE | 
3 The reaſon of this nceeſoitic. 
7 SYL 
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Sg VI. 


8] Oncerning the making of an Inuen- 
471 carie, it is expedient to vnderſtand 
aFXx1 whether it be ſunply neceſſarie that an 
== Inucntary be made, what things are 
to be pur into the Inuentary; within what time 
the Inuentarie is to be made; in what manner; 
and what be the effecFs of an Inuentaric. 

« ThatfanlInuentaric is neceſlary to be made 
by an cxecutorteſtamentarie,is euident, as well 
by the lawes eccleſiaſticallof this realme »,con- 
firmedby continuall vſc;as alſo by the ſtatutes» 

2 oftheſame:neither}oughttheexecutortomed- 
dle with the goods of the deceaſed, before hee 
make an Inuentariee, Andif any executor re- 
fuſe to make an Inuentary, and neuertheleſſe 
preſume to adminiſter the goods of the decea- 
ſed,he may be puniſhed at the diſcretion of the 
Biſhop or Ordinarie 4. 

3 Theft reaſon iis,leaſtthe executor being dil- 
poſed to deale vnfaithfully, ſhould defraud the 
creditors orlegataries, by concealing the goods 
of the deceaſed e. 


What things are to be put into the Inuentary. 


1 All goods,chattels, wares, merchandizes,gnoue- 


able and immonucable, are to be put into the 1n- 


| Wentaric. | | 
2 Leaſes 


 Legatin. libertatera, 
tit. de executor.teſtam, 
c.{tatutum.F. inhibe- 
mus.lib.z. prouincial, 
conſtir, Canr, 

> Stat, H.8.an.21;C.F. 


© D.$. inhibemus. 


4 Legatinlibertatem, 
de execur; teſta, 

© Franciſ. Porcecllin. 
trac.de inuentario. 
q.2.per $. ſancimns.de 
hered. & fal.in Auth. 


The fixt part. 

2 Leaſes are to be put into the inuentarie. 

3 Corne on the ground is ro be put into the inuen- 
FAYzwe. 

4 Graſſeor trees growing,are not to beput into 
the inuentary. 

5 Whether ſuch things 4s are affixed to the freehold, 
ought to beinuentaried. 

6 Whether debts are to be put intathe inuentary, 

7 Whether money due for lands to be put into the 
mnuentar). = 


$. VII. 


fa] Hct thingsthatareto beputintothe 
$ P, inucatary,arcallthegoods and chat- 

y| tels,andrights which were the teſta- 
| tors, or did belong, or were due vn- 
co hun. at the time of his death, whether they 
be moueable orimmoueable, corporall or vn- 


2 Franciſ, Porcellin, 


traft.de inuentar.q.z, 
Pract. Perc. de Ferrar. COrporall»; whereunto alſo agreeth the ſtatutes 


co nmyrenpn _ 7 vigg of this Realme,whereby it is nated, thatatrue 
razonem Turel, Si- and perfect inuentary be made of the goods, 


chard.in $.fin.autem. chattels,wares,merchandizes,as wel moueable 


fin. C.de iurc dclib. | | 
wg de nuredclib. 15 not: moneable, whatſocuer that were of the 


b Sear H.8.n.2x.c.5. perſon deccaſed Þ: and therefore leaſes ought 
* Carralla renin fant or tobe omitted forth of the Inuentarie ©, how 


realta. I crincs of Law. 


67140 han many ſocuer they be. 

- Paine deuile, Likewiſe} emblements,or corne growing vp- 
.99.& ha 4 [ nu 

en lonezuus Gm. N the ground, oughtto beput into the inuen- 


nem longxuus com. 


probaut vſus,quicquid Arie, ſeeing they belong to the executor 4 : but 


dicat Sichard.poſt An. | . F 
gcl.in.d.$.lin autem, fnorthe graſſe or trees ſo growing, which bc- 


© Perkins vbiſupra, Jong to the Heyre «nor fthings that arc affixed 
| | | to 


Q OQ vv [4 } Www yy my o ” wy » 


= rt 
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to the tenement, and are made parcell of the 
free hold : ſuch I meane as belong likewiſe to 
the heire,and not to theexecutor F, +1 cecetiliin 
And therefore the glaſſe annexedtothe win- reg-iur.6.hucfacr. L, 
dowes of the houſe, becauſe they are parcell of ig. a 
the houſe, they ſhall deſcend as parcell of the 
inheritanceto the heire;and the executors ſhall 
not hauethem *+. Andalthough the lefſec him- 24)D.Coke lib.4.rela- 
ſelfe, at his ownecoſt, doe cauſethe glaſſe to be 79%! pag poor 
: . : p cate.in 63. 64 
put into the windowes, yet the ſame being one 
parcell of the houſe, hee cannot rake the ſame 
away afterwards, without danger ofpuniſhment 
for waſte**.Neyther is there any materiall diffe- 25) Ibidem. 
rence inlaw, whether the glaſſe were annexed to 
the window with nayles,or in other manner,ci- 
ther by the lord or by the tenant, for being 
once affixed to the free hold, theſame cannor 
be remoued by the leſſee, but ſhall belong to 
the heyre, and not tothe executorsas is ar 
faid *5, and therefore the fame is notto be put 26) Ibidem, 
intothe inuentary,aspartor parcelof the goods 
of the deceaſed. The like may be concluded of 
wainſcor, that it ought not to be pur into the 
inuentarie, as mal ofthe goods of the decea- 
ſed, for being annexed vnto the houſe, cyther 
by the leflor or by the leſſee, it is parcell of the 
houſe *7. And there is no _— —_— it 27)D.Coke vbiſupra. 
be affixed with great nayles, or little nayles, or T2 TEC! 
by ſcrues, or —_ chro through the poſtes, Son penny. 
or wals of the houſe, for howſocuer ir be affix- a CY 
ed eyther in manner aforeſaid, orin any other ;. yige Rebutt. & BD. 
manner, it is parcell of the freehold, and if the in L-pen.deverb.6g 
Ll EXCcutors. 


The ſuxt part. 
executors-ſhould remoue them,they arepuniſh- 
28)D.Coke.vbiſupra. able for the ſame **. And not onely glaſſe and 
wainſcot, but any other ſuch hike thing, afhx- 
cd tothe free hold, or tothe ground, with mor- 
ter and ſtone, as Tables dormant, Leads, Baies, 
Maingers, 8c. for theſe belong to the heyre, 
29)Rob.Kelleway.lib. and not to the executor *?: and therefore they 
mos. arc not to be put into the inuentarie of the 
abridy. dez. caſcs tit, 
exccut, fol.181.n.4. £00ds of the deceaſed. Neuerthelefle the Box 
cnſcaled, or the cheſt with cuidence ofthe land, 
though the ſame be not affixed to the free- 
hold, yet becauſe they containe thoſe things 
which belong to the Heyre, they alſo belong 
to the Heyre, and not to the executors. And 
therefore they are notto be put into the Innen- 
30) Labridg.dez.caſes tary of the deceaſeds goods 3*. And fo it is of 
emmy 7 WR Fiſhes in the ſtagnes or pondes, and of Doues 
tit,cxecut.fol.181.n.4. . gh Oni, 
Non abſimileeſt,quod in the Doue-cote, ſcituate within the grounds, 
= m_ _ ne belongingrtothe heyre;forin this caſe;the fiſhes 
vidture.RidiculG eniny #23HOſe ponds,/ and'the Doues, belong to the 
eſt, pituram Appellis Heyre, and notto the executor: and therefore 
19-55 maar Re they arenotto be put into the Inuentary ofthe 
cedere Inſt. derer. de- £OOds Of the party deceaſed **. Vhatſhall we 
vil. $. fi quis in alien. ſay to thoſe goods which may ſeeme to belon 
1)R. Kelleway lib.re- . 
[aim fol. 118, tothe Vife, rather then to the Husband, (as 
herapparrell, her bed,her Jewels, or ornaments 
tor her perſon) whether are they to be put into 
[ the Inuentary of the husbands goods, yea or - 
| | | nay ? By the Ciuill Law thoſe goods belonging 
1 to the wife, which be called Bona parapherna- 
22)L-haclege& L.fin. [ig 3* arenot to be put into the Inuentarie of 


| go bas copent lap. her husbands goods, neyrher are they ſubicR 


to 


> NB ora 


ws 
- 
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ro the payment of the husbands debts 33. Bur 37)L.obanaritorum. 
whether the wiues apparrel,with her bed,iewels, N= promanit. C, 
and ornaments for her perſon be comprehen. 

ded amongſtthoſe goods which the law calleth 

Bons paraphernalia, is the matter in queſtion, 

And it ſeemeth rather that they are nor ( her 

conuenient apparrell, agreeable to her degree, 

onely excepted)**.Otherwiſe whatſocuer goods 34)Dyer.fol.x 66. 
beiong to the Wife, are preſently by vertue of 

the marriage celebrated betwixt them two, be- 

come the Las, the property thereof be- 

ingchangedand tranferred from the wife to the 

husband 35. Infomuch that without her Huf- 35)Supr-cod.lib.par.z 
bands licence or conſent, ſhee cannot diſpoſe 5'9*** 

thereof, neyther by a& in her life time, nor at 

her death by her laſt Will, which ſhe might doe 

if they were Bona paraphernalia, ** : wherefore Wann; a 
thoſe goods being the husbands and not the CY 
wiues, and the propertic thereof being in him carrernas, verb. propr, 
andnor in her. And conſidering withall, that jxorum perd.T.-hae 
by the ſtatutes of this realme of England, it is ws, pore farts, 
enacted and eſtabliſhed,thatthe executors ſhall 

make or cauſeto be made atrue and perfeRIn- 

uentary of all the goods, chattels, wares, mer- 

chandizes, aſwell moneable; as not. moucable 

whatſoeuer that were of the perſon deccaſed, 

and the ſame ſhall cauſe to be indented,&c,(as - 

by theſaid ſtatute more at large appeareth 37;) 37)Smt.H.8.an.21.c.9 
It may be concluded,that in conſtruQion of law, 

thoſe goods aboue mentioned, and namely the 

wiues lewels, chaines,and borders, are to be put 

into the Inuentarie of the deceaſed husbands 

Ll 2 goods 3?, 


6 4 - GEE ITED —_ = 
— —  — — - 


The ſixt part. 
z8)D.Stat.H.8.an.21 poods 3*, And yet notwithſtanding, if we ſhall 
a6 reſpewhat hath beene vied and obſerued,ſuch 
hatheuer beenthe generall & ancient cuſtome, 
or rather curtiſtc ot the Prouince of Yorke, as 
thereby widdows haue becne tollerated, to re- 
ſcrueto theirowne vie,notoncly their apparrell, 
and a conuenient bed, but a coffer, with divers 
things therein neceſlarie fortheir owne perſons, 
which things vſually hauc beeneomitred out of 
the Inuentary, of their deceaſed husbands 
39)Quemadmodam & goods?” Vnleſleperaduenturethe husband were 
malls guonenF, fo farreindebted, asthereſtofhis goods would 
Io.Garſia.Tratt.de not ſuffice to diſcharge the ſame. In which caſe, 
expeaſis.fol.182. thewiues Iewels, chaines, and borders andſuch 
like, being things of decencie or ornament,and 
not of neceflitic, haue beene vſually prized,and 
putinto the Inuentary amongſt other goods of 
the deceaſed, towards thepayment of his debts. 
42) Perd.Stat-. 8. And ſotheyoughtto be #*, 
quod 1 as —_ The f debts due tothe Teſtator are tobe put 
conſuctudo paruw =ijnto the Inuentary 8s. Burt the debts due by the 
m— teſtator, they neede not to be put into the In- 
* Glot.inl-. chirozra- yentary b: andifany ſuchdebrs beput into the 
Quod verum quidem INUENTAry, the Ordinarie ſhall doe well tomake 
eſt, 6 exiſtant unſtru- diligent examination, whether the Teſtator did 
citur ve inſcribanzur;, OWE any ſuch: for many times debts arethruſt 
donec recuperentur, & into the Inuentarie, which are not due by the 
in manibus rractenturs 1o\E2tor, and fo the legatarics and children of 


vequz interim non re. 

Re dicantur, reperta. LORE IN | + 

Lindw.ind.c.ſtamtum.$,inhibemns. verb bogis, PraR.Farrar. forma libelli,ad reddendi 

rationem.tut.$.in.ſuo.n..zx z., Aquum tamen ct, yt aliqua fiat commemoratio hviuſmodi 

creditorum, vtut incerteram,ne ſublata penitus eorum memoria,decepti mancant defunRi 

creditores,liberi,legatarij,vel alij interefſe habentes inea parte, > Lind.ind.c.ſtaturum. 
$207 E 14 the 
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the deceaſed, are often defrauded, at leaſt of 
ſome part of their due, by the vnfaithfulneſſe of 
the executor, and negligence of the Ordiparie, 
or his officer. 

Lands},tenements, and hereditaments with 
their appurtenances, ſuch I meane as doe not 
belong to the executor, but deſcend to the 
heyre, are not to be pur into the Inuentarie:In- 
ſomuch thar if the teſtator will by his teſtament 
or laſt will, that the ſame lands be ſold : In this 
caſe by the (tatutes of this Realme,neyther ſhall 
the mony therof comming,nor the profits ofthe 
ſaid lands forany time, be accounted asany of 


the goods or chattels of the perſon deceaſedi : * Stat.H.8.an.21,c.y. 


and conſequently are not to be putinto the In- 
uentary. 


WW ——_— 


Within what time the Inuentary is to be made, 


F —E 
La 


1 The time for making aud exhibiting the inuen- 
tary ts left to the moderation of the Ordinary. 
2 The inuentary ought to be made before the exe- 
cutor medale with the teſtators goods,except in 


ſome caſes. 
$ VIIL 


CA IT Hef time appointed for the making 
"a oF and exhibiting of the inuentary, by rhe 
| lawes Eccleſiaſtical of this Realme, 1: 


left to the diſcretion and moderation of the 
| _ Ordinarie *, 


* Text. inc. ſtatutum. 
$.inuentarium.tit, de 
ecſta, lib. 3. prouincial, 
conſtit.Cant.vndepala 
elt non obtincre us Ct= 
mlc,quo heres ad per- 
bcicndum inuentarium 
quandoque 66, dies, 
quandog; annum ha- 
beat, maxime (1 incipi- 
at intra menſem a mor- 
te defuncti. Sichar.fn 
L.ktn.$.finautem.C. 
deiurc deltb. 

b Lind.in c. ftatutum. 
verb.arbitrio. 

£ Plowd.in caſu inter 
Greisb. & Fox. 

d Lindw.in d.c.ſtatu- 
tum.verb prius.n fin, 
illius glofF, 

© Legatin, libertatem. 
de executor. teftam. 


fTo.de Athon. in d.le- 
gatin.libertatemn. verb. 
inuentarium.d. c.ſtatu- 
tum. $.inhibemus. 
in text, & in gloff. 


The ſixt part. 


Ordinarien, who may appoint a ſhorter or lon- 
ger time, as the diſtance of the place where 
the goods remaine, being more or leſle, toge- 
ther with other circumſtances.ſhall miniſter oc- 
caſion Þ. 

And + if the Ordizarie doe not appoint a 
time, the executor had need to beware, that he 
doe not adminiſter the goods of the deceaſed, 
yntill he haue cauſed an inuentarie to be made: 
For howſocuer the at of him that is named 
executor, is ſaid to hold in law before the pro- 
uing ofthe Will <,and the making of the innen- 
tarie 4: neuertheleſſe, hee that ſo preſumeth to 
meddle and adminiſter as executor, before he 
make an Inuentarie,is ſubie to Eccleſiaſticall 
puniſhment <,vnleſſe ic be for doing ſuchthings, 


- as cannot be deferred till the Inuentarie be 


made; as for intermedling about the funerals, 
or diſpoſing of fuchthings as cannot be preſer- 
ued with keeping, and ſuch like. | 


— "' _—. 
—_— 


Of the forme to be obſerued in the making 
of an Inuentarie. 


What perſons ought to bepreſent at the making 
of the Inuentarie. 

IWhereof the Inuentarie is tobe made. 
Inuentarie indented. 

Of the oath of the executor about theinuentary. 
The goods and chattels aye to be valued, 

6 Of the ancient forme of preiſmg the _ _ 


Ah WH 
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S. IX 


Fa Y the Statutes of this Realme a itis *Stat.H.$. an, 21.c.5, 

= =p}thus enacted, concerning the forme , 

R T & Fiſto be obſerued by the executorteſta- 3, 

== mcntaricinmaking of an inuentarie; »z 

x viz:that the f executor or executors named by », 

the perſon deceaſed, calling or taking vnto him », 

orthem of ſuch perſons twoat thelealt,towhom 3, 

the perſon dying was indebted or made any le- ,, 

gacic, and vpontheirrefuſallor abſence two o- ,, 

| ther honeſt perſons, in their preſence, and by ,, 

their diſcretions ſhal make,or cauſetobe made, zz 

2 atrue andperfett inuentaricfof all the goods,8& zz 

chattels, wares,and merchandizes,as wel moue- , 

; able as not moveable, whatſocuer they were of ,, 

3 theſaid perſon ſo deceaſed; and thef ſameſhal ,, 

cauſe to be indented, whereof one parr ſhall be ,, 

4 by his ſaidexecutor vyponthis oath tobe taken ,, 

before the Biſhops 0rainaries.their officials and , 

Ordinaries, or other perſon hauing power to ,, 

take probate of the teſtament, vpon the holy ,, 

Euangelift to be good and true: and the ſame ,, 

one partindented ſhall preſent and deliuer in- ,, 

S to the keeping of the ſaid Biſhop, Ordinarie, or ,, 

Ordinaries,or other perſon, haujng power totake ,, 

probate of teſtaments;andthe other part of the ,, 

ſaid inuentarie indented, to remaine with the ,, 

Rk - exccutor:and that no Biſhop, Ordinary, or other ,, 

perſon whatſocuer, hauing authoritic to take ,, 

probate of teſtaments, vpon paine in the ſaid ,, 
ho | Ll 4 Statute 


The ſixt Part. | 


«» Statute contained (viz. ten pound) doe refuſe 
-» totake any ſuch inuentaryto himor them pre- 
.» ſented or tendered,to be deliuercd as is atore- 


» faid. 

Thus farre the Statute, whereunto it may 
be added, thar f it is notſuffticient to make an in- 
uentary, containing all and ſingular the goods 
of the deceaſed, valeſle the ſame beparticularly 

* Bar.in L.fin.C.de yaJued and preiſed Þ by ſome honeſt and skilfull 


magilt.conuen. Hoc : X * 
ade, jad quoad Perſons, to be the juſt value thereof in their 
confectioneminuen- gudgements and conſciences, that is to ſay, at 
tarij executores magis Pa 

mares, ſuch price as the ſame may be ſolde for atthat 
quam heredibus,vtlu- TLME ©, 

ary aenoten EX In ancient f time, amongſt many other ſo- 


ind.inc. ſtatutum. 5. mi , 
inhibemus.de teſts, 5- lemnities of inuentariesd,this order was obſer- 


os ued: Firſt of all, the moucable goods were in- 
hs Taye 4 uentaricdandpreiſed,as houſhhold ſtuffe,corne, 
de Inuentario.fol.zox and cattell, &c.then the immoueable, as leaſes 
© Deprobationerei, of grounds or tenements, after that the debts 


mobilis vel immobilis X 
vide Maſcard.tra&t.de Que to the teſtator were ſet downe <, which or- 


probac. verb. valor. qe. is for the moſt part obſcrued at this time 


4 De quibus DD.i 
"= »—pnotetp here in England, ſaving that ſome doe omit 


deiure delib. leaſes, wherein they doe amiſlef : others preiſe 


e Franc.Porccl. Trac, , E k 
"8s AMP them among the moueables: but it were better 


f Supra cad.part.$.y. LOPT ciſe them ſeuerally, 


Of the e&ffeR and benefit of 
an Inuentarie, 


C— 


1 The goods contained in the inuentary are preſu- 
med to bein the hands of the executor. 


2 The 
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2 Theteſtator is preſumed to hane no more 2oods 
then are deſcribedin the Inuentarie. 

3 Whether ſufficiency of goods be preſumed,when 
there is n0 inuentary. 


S. X. 
FER lucrs be the cffefs and benefits of 
A 


an inuentarie 2, this one I thought * Quorum Caſtrenſis 


; nnque, Minlingerus 
yy good to note, namely, that | all ſuch png. ron xe 
goods and chattels as are contained q.L cimus,ifte in 6. 


in the Inuentarie,are preſumed to haue belon- ſcdnottra.Inſtir.de he. 


| d.qual. & differentia. 
ged ro the teftaror, and after his death to be- $cytonmmarims 
long, and to be in the power of the executor Þ; pars noſtratibuspari 


rodeſt. 
And on thef contrary, that no more goods, London, 


* and chattelsarepreſumed to haue belonged to C.deiuredelib.&ibi 


the teſtacor, then are contained in the Inuen- Sichard. _ 

farie ©. . © Bald,&Sichard.ind. 
And therefore if afly Creditor or Legatary S*8#tima. 

doe affirme, that the teſtator had any more 

goods then be compriſed inthe Inuentaric,hee 

muſt proue the ſame; otherwiſe the Iudge is to 

giue credit to the Inuentary, being made in 

manner and forme aforeſaid d.Althoughindecd « Alciat.trad. depra- 

when f the executor enterethto the goods of the ——_— 20, 

deceaſed, and maketh no [Inuentary thereof,nor _—_— _ ng 

will not {ufferthe quantitie honed beknown: *Bald.in L.filium.C. 

In that caſe our Law preſumeth, that the teſta- Pore greg a 

tor hadſufficientto diſcharge, not onely all his 6 przfatam. C.deiure 


debts,bur all his legacics alſo e. delib.n.r. 


Of 


The ſixt part. 


- Of the probation and approbation of teſta- ; 


ments, and namely before whom they 
arc to be proud, 


1 Diners queſtions about the probation of teſta- 
ments. 
2 Teſtament are to be proued before the Biſhop 
. or Ordinarie. : 
3 Certaine caſes wherein teſlaments are to be pro- 
ned before others then before the Biſhop. 
4 of the prerogatine of eyther Archbiſhop. 
5 Yrhat is meant by Notable goods, 


S. XI. 


>=eD2] Oncerning 7 the probation and ap- I 
77-0 probation of teſtaments,theſe things 
ALS . ; | 
AGAR arc chictely be enquired, before 
mn hoy the teſtament is prouecd, by 
whom, when, how, and what fees be due in that 
behaltfe. Eels 
The perſon f before whom the teſtament 2 
is to be proued,is the Biſhop of the Dioces where 


the teſtator dwelled=, or his officer, tro whom 


« Legatin.libertatem. 


de exec.te{tam.c.item 
uia c.ſtaturum.de te- 
ta.lib. 3. prouncial. 
conſt. Canrt.c.ftatuim 


Ebor.& Lindw.in d.c. 


* 
5 


Ib. prouincial. conſtic. 


by auncient cuſtome obſerued this many hun- 
dred yeares, together with the royall conſent of 
the kings and princes of this land, the probati- 
on and approbation of teſtaments haue apper- 


ftarurum.DoR.8 Stu.lib.z.c.28.Perkinstit.teſtament.fol.94. TraQ.de repub. Ang. lib.z. 
c.7.Star.H.8.an.21.c.5. Þ Perkins ybiſupra. Firzh.Abridg.tit.teſtament.n.z.Brook cod. 
tit, n,12. c.fin.de fide inftr.extr,Sichard.in.L.z.n.z.C.deteſta, 


tained c: 


cp 
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tained<c: Sauing fin certaine Signories or Lord- CLindw.in d.c.ſ{tatutti, 
ſbips, where the probationand approbation of verb. eccleſialticarum 


q ! . libertatum.Quiin d.c, 
teſtaments of the tenants there dwelling, doth |,” aniorech below 


by prefcription appertaine to the principall arionem, vbi exiſtimar 
Lord: and ſauing in certaine peculiar jurif- **mentorum infinu. 
ationem, {cu publicati- 


dictions,where by preſcription or compolition, onen?, iure Ciuili non 
or other ſpeciall title, the probation and appro- pertinereadepiſcopos, 


- ſed inre tantum Au. 
bation of the reſtaments of ſuch as dwell and ,,,;;.omm, (quo ms 


dye within thoſe places, doth appertaine to the codccis comiginsy, .& 


, . : quod ius authenticiun 
Ludge of the peculiar © : And fauing where no J2* i Frog mv 


goods are bequeathed in the teſtament,butone- rarore Iuftiniano vitra 


ly lands,tenements,and hereditaments,or other mille annos retro mnu- 
: k erandos, )non ſoln 
lay fee are deniſec; and that in ſuch places cio, {kd ctiamip- 


where neyther infinuation, nor inrotulation is ſa mſinuatio & publi- 


Tf” 2 : : catio,coram Epiſcopis 
neceſſarief ; And ſauing} where the partie de- * ,0momem mPIOPI 


ceaſedatthe time of his death had ot able goods nem exercentibus fieri 
extant in diuers Dioceſſes or iuriſditions : for P**eſt,vr firmarSichar. 


. . ns . in L.2.C.deteſta.n.;. 
the probation, approbation, and inſinuationor « xirzh. tir. reſtament. 


publication of the laſt Wils and Teſtaments of A Ei Stud. lib. 
- 0 C.290, 

ſuch perſons,doth appertainetothe Archbiſhop © *,. yu; lega- 

or Metropolitan, within whoſe Prouince ſuch tin.libertatem de exec. 


notable goods be diſperſed in diuers Dioceſſes,or *<lta.verb. Ordinario, 
Ss .r- FfSuprapart.z.$. 3. 
other infcrior juriſdiftion s, whether it bewithin «7,4. in d.c. fund 


the Prouince of Canterbury h,or within the Pro- tum.yerb. adquos per 


2 : tinet. Perkins.tit.reſta- 
uince of Yorke. ment.fol.g4 Fitzh. A- 


And leaſt Executors ſhould be cited to ap- briag. tir. adraftr. n. 7. 


peare in diuers Courts for the probate of any 399% m pes cm 


Will, in this caſe by the late Conſtitutions and ,,,, y.rs jaicalisfeodi. 

Star, H.8.an.23. c.9.6 
plenidis per Inſtrem. & ARorum libros, Curiz prerogativz Archiepiſc, Cant, | Per. 
kins. tit, teſtament. fol. 94. page. 2. Stat, H. 8, an. 2 7 c. 9. &euidentius per Inſtrum. & 
ARorum libros in archuuis Archiepiſcopi Ebor, fidcliter per plurimorum ſecuiprum cure 
ricula conſeruata, 


Canons 


41) Lib.Canorum 
Ecclefiaſticprum, dir, 
an.Dom.1603.c.g2. 


The ſixt part. 
Canons Eccleſiaſticall of the Biſhopsand clear- 
gic ofthis Realmie, confirmed by the Kings moſt 
excellent Maieſtie, and commanded to be ob- 
ſerued in both the Prouinces of Canterburie 
and Yorke, It is ordained as followeth, viz. #* : 
Foraſmuch as many heretofore haue beene by 
Apparritors,both of inferior Courts,and of the 
Courts of Archbiſhops prerogatiues, much di- 
ſtraced, and diuerſely called and ſummoned 
for probate of wils,or to take adminiſtrations of 
the goods ofperlons dying intellate,8 are ther- 
by vexcd and gricued with many caulſeleſſe and 
ynnecelary troubles, moleſtations & expencesz 
wee conſtitute andappoint that all Chancellors, 
Commiſlaries, or Officials, or any other exer- 
ciling Eccleſiaſtical Iuriſdition whatſoeuer , 
ſhall at the firſt,charge with an oath, all perſons 
called or voluntarily appearing before them, 
for the probate of any Wils,or the adminiſtra- 
tionof any goods,whether they know,or(moued 
by any ſpeciall inducement) doe firmely be- 
lecuc,that the partie deceaſed (whole teſtament 
or goods now depend in queſtion) had at any 
time of his or her death any goods, or good 
debts,in any other Dioces or Dioceſles or pe- 
culiar Iuriſdition within that Prouince, then 
in that, wherein the ſaid partie dyed, amount- 
ing tothe value of fue Pounds. Andif the ſaid 
perſon cited or voluntary appearing before him, 
ſhall vpon his oath ima that hee knoweth 
or (as aforeſaid) firmely beleeuerh that the ſaid 
party deceaſed, had goods or good debrs in 
any 
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any other Dioces, Dioceſles, or peculiar Iuriſ- 
diction within the ſaid Prouince, to the value 
aforclaid, and particularly ſpecific and declare 
theſame, thenſhall hee preſently diſmiſſe him, 
not preſuming to intermeddlewiththe probate 
of the ſaid Will, or to grant adminiſtration of 
the goods of the party ſo dying inteſtate, ney- 
ther ſhall he require or exaR any other charges 
of the ſaid parties, morethen ſuch onely as are 
ducfor the citation and other Proces had and 
vicd againſt the ſaid parties vpon their further 
contumacie, but ſhall openly R— de- 
clarcand profeſle, that theſaid eauſebelongeth 
to the Prerogatiue of the Archbiſhop of thar 

 Prouince, willing and admoniſhing the partie 
to proue the ſaid Vill, or require Wniniftra- 
tion of the ſaid goods in the Court of the faid 
Prerogatiue, and to exhibite before hina the 
faid Iudge, the probate or adminiftration vn- 
der the ſcale of the Prerogatiue within fortie 
dayes next following. And if any Chancellour 
Commiſfary,Officiall or other exerciſing Eccle- 
ſlaſticall Iuriſdition whatſocuer, or any their 
Regiſter ſhall offend therein, let him be ##/0 

facFo ſuſpended fromthe execution of his office, 
not to be abſolued or releaſed vntill hee haue 
reſtored tothe party all expences by him layd 
out contrarie to the tenor of the premiſles : and 
euery ſuch p_ of any teſtament, or admi. 
niſtration of goods ſo granted,ſhallbe held void 
and fruſtrate to all effeds of the law wharſocuer. 
Furthermore, wee charge and'enioyne, _ 

c 


The ſixt part. 
the Regiſter of euery inferiour Iudge, doe with- 


outall difficultic or delay, certific and enforme 
the Apparritor of the Prerogatiue Court, re- 
pairing vnto him ,once 2 moneth, and no oftner 
what executors or adminiſtrators haue beene 
by his ſaid Iudge, for the incompetencie of his 
owne Juriſdi&tion, diſmnifſ:d to the ſaid Preroga- 
tive Court, within a moneth next before, vnder 
paine ofa moneths ſuſpention, fromthe exer- 
Ciſe of his Office for euery default therein. Pro- 
uided that this Canon or any thing therein con- 
tained be not preiudiciall to any compoſition, 
berweene the Archbiſhop and- any Biſhop or 
other Ordinarie, nor to any inferior Judge, that 
ſhall grant any probate of teſtament or admi- 
niſtrandiif co0ds, to any party that ſhall vo- 
luntarily defire ir, both our ofthe ſaid Inferiour 
Court, and alſo out of the Prerogatiue. Proui- 
ded likewiſe, that if any man dye 2 /tinere, the 

oods that hee hath about him at that preſent, 

Il not cauſe his teſtament or adminittration 
to be lyable tothe Prerogatiue Court. And con- 
ccrning the rate of Bona Notabilia, lyable tothe 
Prerogatiue Court, it is ordained in the very 
next Canon as followeth : viz. ?. 

Furthermore wee decree and ordaine that 
no Iudge of the Archbiſhops prerogatiue ſhall 
hence forward cite,or cauſe tobe cited ex 5fftcio, 
any perſon wharſocuer, to any of the aforeſaid 
intengs,, vnleſſe hee have knowledge;:thar the 
partie 'deceaſcd, was at the time: of his death, 


polleſſed of goods and chattels in ſome. other 
| Dioces, 
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Dioces, Dioceſles or peculiar Iuriſdiftion with- 
in thatProuince, then in thar, wherein he dyed, 
amounting to the value of fiue pounds at the 
leaſt, decreeing and declaring,that who ſo hath 
not goods in diuers Dioceſlesto theſaid ſumme 
or value, ſhall not be accounted to haue Bona 
Notabilia. Alwayes prouided, that this Clauſe 
here, and in the former Conſtitutions, mentio- 
ned (hall not preiudice thoſe Dioceſles, where 
by compoſition or cuſtome, Bona notabilia are 
rated ata greater ſumme. And if any Iudge of 
the Prerogatiue Court,or any his ſurrogate,or 
his Regiſter,or Apparitor,ſhall cice or cauſe any 
perſonto be cited into his Court, contrary to 
the tenor of the premiſſes, hee ſhall reſtore to 
the partic ſo cited, all his coſts and charges, 
and the as and proccedings in that behalfe 
ſhall be held void and fruſtrate,whichexpences, 
if the ſaid Iudge,or Regiſter,or Apparritor ſhall 
refufe accordingly topay,heſhall be ſuſpended 
from the exerciſe of his office, vntill hee yeeld 
vnto the performance thereof. 

What + is meant by Notable goods, in this 
place, orwhen they areſotobetearmed, diuers 
authors haue beene of diuers opinions. Some 
hauebeene of this opinion, thar if the teſtator 
dycd poſſeſſed of goods or chattels,to the value 
of fortie ſhillings,intwo ſeucrall Dioceſles;then 
hee ought tobe deemed to haue notable goods %. 
Others haue beene of this minde, that the 
teſtator is to bedeemed to haue Notable goods, 
though at the time of his death, hee had but 


One 


£ Perkins.tit.teſta- 
ment.fol.94. 


| Fitzh.tit.admſtr.n.7. 


m Lindv.in d.c. ſtatu. 


run verb. laicis. 


» Plovd. in caſu inter 
Greisb.& Fox.fol.281. 


The ſuxt part. 


one penny in another Dioces!. Others doe not 
onely yaric from the former opinions, bur are 
alſo at variance with themſelues' accounting 
thoſe for notable goods ſometimes when they ex= 
tend cleerely to an hundred ſhillings ſterlings : 
ſomtimes when they extend totenpound eleuen 
ſhillings ſixe pence : ſometimes when they ex- 
rend totwenty three pound, three ſhillings, far- 
thing,andnot vader =.Finally,othersareof this 
iudgement, that he is faid to haue xozable goods, 
which hath goods to the value of ten pound of 
currant money of England, diſperſed in diuers 
Dioceſſes or Iuriſditions : and this opinion 
ſcemethto metobe moſt commonly receiued =, 

For the better vnderſtanding whereof, three 
things are to benoted : Firſt, that it is neceſſa- 
ric, thatthe partie deccaſcd, ſhould -haue tenne 
pound in cuery ofthoſe ſeuerall Dioceſles or lus 
riſdiions, where his goods be diſperſed, But 
tha it is ſufficient if the partic deceaſed, were 
poſſeſſed of goods and chattels, in ſome other 
Dioces, Dioccſles or Iurifdictions peculiar with- 
in that Prouince wherein hee dyed, of the value 
of fiue pound befides thoſe goods extant where 
he dyed. Secondly, albeitthe deccaſeds goods 
or chattels whereof hee dyed poſſeſſed, did a- 
mount to ten pound or more, yet if the goods 
and chattels extant in ſome other Dioces, Dio- 
ceſſes, or TuriſdiQion peculiar, did not extend 
rofiue poundat the leaſt, inthis caſe the decea- 
ſedisnot tobe accounted to haue bona notabilia. 
Thirdly, that good debts, amounting to five 


pounds 
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pounds due by one or mo,dwelling in ſomeother 
Dioces, Diocefles, or Iuriſdiftion peculiar with- 
out that Dioces, yet withinthat Prouincewhere-. 
in the party dyed, ro whomthe ſame was due, 

doc make Bona notabilia,(rothe effect aforeſaid,) 
as well as goods or chartels perſonall or reall, 
which three concluſions are ea(ily colleed our 
of thoſe two formerly recited Canons,whereby 
all old controuerſies about the rate of Boxa n0- 
tabilia are now decided. Furthermore, this is 
not to be omitted, that if a man dye, and haue 
goods in one inferior Dioces, or Juriſdiction 
onely. And yet the Metropolitane withinwhoſe 
Prouincethat Dioces, or Juriſdiftion peculiar is 
ſcituated, pretending that hee hath Boxa nora- 
biha in diuers Diecefles,or Iuriſditions within 
his Prouince, doth commir the adminiſtration 
of his goods, this adminiſtration is not void, 
bur voydable by ſentence, for that the Metro- 
politane hath Iuriſdition ouer all the Dioces 
within his Prouince, and for that cauſe cannot 
be voide, but onely voydableby ſentence. But 
if any Ordinary of a Dioces, or Commiſſarie of 
a peculiar IuriſdiQtion, commit the adminiſtra- 
tion of his goods that hath Bona wotabil:a in 
diuers Dioceſlſes,in this caſe the adminiſtration 
1s meerely void, aſwell concerning the goods 
within his own Dioces,as theother goods with- 


out his Dioces, becauſe by no meanes hee can D.coelib.,.relatio. 
haue Juriſdiction of that cauſe,which belongerh Princes cale.tol.z0, 


to his ſuperiour +2, 
M m By 


The fixt part. 


_ __— 


By whom theteſtament is to 
be proucd. 


1 The teſtament is tobe proued by the executor, 
2 Anyperſon haumg the teſtament may be com- 
pelled toexhubute the ſame, 


$. XII. 
Hef perſon by whom the teftament 


J KF is to be proued, is the executor na= 
273: med in the teſtament *, whom the 
| + Oramarie, or other perſon hauing 
vStarH.8.2n.21.c.5, Authoritic for the probate of the teſtaments 
< L.x., quemadmodii may cenuent, to the entent to prouc the teſta= 
refta, app. 61bi Bar. - nent, andtotake vpon him the executionthere- 


2Perkins tir.teftament, | 
fol.g3. 


Is _ * 
4B. & Angel. in d. Of, or elſe to refuſe the ſame. This may, the 


L. 1. Opinor etiam Gydjyarieor other competent Iudge doc f, not 


\ . -f __=_ SIO , 
Joe ane? onely ex officio <, but atthe inſtance of any par- 
hibendum teſtch. ſcili- tie hauing intereſt 4, which intereſt is proued by 


eepnindecenior bats the oath of the parties, 


od fibirelitum fit a If the executor haue not the teſtamenr in 
fundo.glof.& Bald. his cuſtodie, but ſome other perſon, then may 


in L. 2. ff. quemadmo- 4p 
a "a. nc, ſuch perſon be compelled to cxhibir the ſameF. 


© Bar.& Bald.ind.L.:. Andit is ſufficient to proue that once he had it, 


tL.r.inprin. &$&.hoc . . 
CET 2 for heis preſumed ſtill to haue the ſame, vnleſle 


exhibend. he affirme vpon his oath, that the ſame is notin 


E Alex.n.L.z.C.dcte- 1; : 
ſta.n.z.verb.tamcn. his polleſſion 8. 


When 


Sm and OA OA DODcaa cc. 
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| —_— 
— 


When the teſtament is to be exhibited 
and proued. 


A— a 


1 The teſtament u not to be proued whiles the 
teflator liueth, but after his death. | 

2 If it be vnknowne whether the teftator be dead 
or aline, whether may his teſtament be proued. 


S. XIII. 
&Fjrhe teſtatorbe yet liuing,the Iudge 


{ may not proceed to the prouing and 

\ | publiſhing of his teſtament , at the *L.2.5.6dubiterar, in 
Wy pcritioneyther ofthe executor,or any 5-#: 

other, ſauing at the requeſt of the teſtator him- * 


ſelfe b. For at his petition the teſtament maybe » 3ar.ind. 5. Gdubire. 


4 
4 
F 


Þ - 


recorded and regiſtred amongft other Wils,but tur.Sichard.in L.z.C. 


it is not to be deliuered forth vnder the ſeale of ©: 

the 0rdinarie with a probate, becauſeit is of no 

force ſo long as the teſtator liueth, who alſo 

may reuoke or alter the ſame at any time before 

his death, as hereafter is declared #4, 44) Videinfr, eod. lib, 
But if the teſtator be dead, the Iudge may "75-14% 5-15 

procecd to the prouing of the Will < : and the © L.z.C. detcſtam, & 

time of exhibiting and prouing the ſame is left CE 

to his diſcretion, and he may appoint a _y_ 

or a ſhorter time, according as the place is fur- 

ther diftantor nearer, or as other due circum- 

ſtances ſhall induce him #4, {L.z.6.yrrum.f.qu&- 

If f it be vnknowne whether the teftator be admodumecita. app. 
_ Mma living 


© Quamopinionem 
(ranquam commune ) 
acruerdefendit Viuius, 
Theſaur com. op.verb. 
vivere. Molinzum h#- 
reticum appellans qui 
contrariam crebriorem 
dixit, 

f Pract. Papienſ. in 
form libel.1.Per.hx- 
red.cx teſt, 

E Quorum opinionem 
magis communecm re- 
fert Molinzus in Apo- 
ſtil. ad Alex. conbil. 1. 
- vol.5.n.24. 

Menoch. deprzſump, 
lib 6.fol.545. 9q49- 

bk Franc. Hercalan. de 
probac. negatiue. n, 
290.pro que facit 


' Plalmus.8g. 


iTaf. & Sichard. in d. 
L.z.C. de teſta. alter. 
n.7. altern 8. Tempe- 
rida eſt hxc concluſio 
vt per Menoch. Tra@t. 
de adipiſcend. poſl. 
remed.4.n.669.fol. 
(mihi) 218, 


45 )Maſcard. Tra.de 
probat concluſ. 1074, 
46) Tho, de piperata. 
& Marquard. Tra&. de 
famaprinc.Dcc. Tho» 


lofl.9.379. 


47) Decif. Tholoff. q. 
312,cum addic. autrer, 


The fuxt part. 
liuing or dead: foraſmuch as ſome are of opi- 
nion, that euery man is preſumed toliuetill he 
be an hundred yeares olde« : it ſeemethby this 
opinion, that the judge may not inthe meane 
time proceed to the publication of the reſta- 
ment, vnleſſe there be lawtiull proofe, or ſuffici- 
cug preſumption for the teſtators death f. On 
the contrarie,others are of opinion, that a man 
is not preſumed toliueſolong,that is to ſay,vn- 
til heattainetoan hundred yearess, forthatmen 
commonly dye betwixt fixtie and ſeauentic 
yeares of their age h: and ſo by their opinion 
it ſeemeth that the Will may be prouecd after 
the age of ſeauentie yeares, of him that is ab- 
ſent, forthathee is not then preſumed tobe li- 
uing. | 
y ſuppoſeif a man be abſent,and no certaine 
pou of his death or lite, that the Will may 
proued, and that the reftament it ſelte is a 
preſumption of his death in this caſei, 
Itis a greatqueſtion,whether the death of one 


that is abſent, may be proued by a common 


voyce and fame #5, that is to ſay, by the con- 
ſtant reportand opinion of the more part of the 
diſcreet, and honeſt inhabitants of tie pariſh, 
rowne, or place of his former dwelling, that is 
now abſent ** : wherein fome hold the affirma- 
tiue;others the negariueza third ſort diſtinguiſh» 
ing whether the matrer in queſt:on be of ſmall 
or great moment :ifſmall,then fame is a fuffici- 
ent proofe, if great, then inſufficient *7, which 
diſtinQion withoutqueſtion, is very reaſonable, 
whereupon 
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whereupon wee are to conſider, whether the 
prouing of the VVill of him that is abſent, be a 
matter of great or ſmall moment, wherein for 
my ovne part, I hold itto bea matterof great 
importance, becauſe it concerneth a mans 
whole eſtate **, And yet neuerthelefle, I hold 4*)Panor.in cap.que- 
it to be 2 more ſafe courſeto proue the Will, TLEPIOOTx-n. 9. 
at leaſt whenthe executor is an honeſt ſubſtan- 
tiall man, then to ſuffer the goods to periſh or 
to be ſubieR to be purloyned by men and 
meanes vnknowne. But to returne to the queſti- 
on formerly propounded, whetherthe death of 
him thatisabſent,may beproued by a common 
voyceand fame,it may be determined by theſe 
caſes following : whereof the firſt is, when the 
partie hath beene abſent long, and the fame 
of his death ancient, this fame alone, is a ſuff- 


cient proofe of his death #2. The ſecond caſc is, — —_ 


when the fame is that hee dycd in a place farre confi.z98.Menech.de 
diſtant, (as peraduenture beyond the Seas, ) in Adipilcend. poll. re- 
whichcaſe the fameof his death is ſufficient;bur conrt2;inkn. 
if heedyed in a place.not farre off, then it may 
be knowneby witneſſes, whether hee be dead or 
aliue : in which caſe, the fame alone is not a 
ſufficient proofe 5*, The third is, when the fame 50) Maſcard. deprob. 
did firſtſpring from graue and credibleperſons, _— way _ 
for then ir ſufficerh, otherwiſenot 5*.The fourth ios.ibi cars. 
caſe is whenthe fame is naked or deſtitute of 0- 5: )Maſeard yi ſupra, 
ther probabilities, for then it isnot enough,but "© 
being ſtrengthened with other conicQures, as 
that the partie abſent was a very old man, or 
very fickly,for then the faine thus fortified with 

| Mm 3 preſumprions 
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preſumptions or nature,doth makea full proofe 

52)Bar.intra&.deTe- of his death 5*. The fift caſe is, when the fame 
ſtb. n. 38. Menoc. & js affiſted with other likelihoodes deriued from 
(ou 2 8 ſuchaccidents as wee doeattribute vnto For- 

tune, as when the partic taketh ſhip to trauaile 

beyond theſeas, and being vpon the maine a 


tempeſt doth arife, and the expeRedtime of his | 


returne being paſt, hee returneth not, neyther 

can the ſhip after diligent inquirie be heard of, 

for in this caſe, the fame accompanied with 

theſe circumſtances, doth ſufficiently proue his 

$3)Maſcard. poſt alios death 53 : and ſo it is when a man is preſled to 
vbi ſupra, n.7. the warres, which being ended, and the reſt of 
the armie returned, if hee doe not returne with 

them, nor can be knowne by inquirie whar-is 

become of him : for then the fame being thus 

54) Bar.tra&. deteſti» furniſhed is a ſufficient proofe of his death 54, 
ys _ vntill the contrary doth appeare, as ſometime 
quos memorat. Mal. it doth. For itis moſttruethat one in Yorkeſhire 
exr&vbiſupran,s, tooke ſhipping (amongſt other) for Portugall 
voyage, after ſome exploits, his felJow ſouldiers 

returning, hee came not, nor could be heard 

of, and thereupon a fame did ariſe that he was 

dead, whereupon adminiſtration of his goods 

was committed, and whileſt his kinsfolke were 

in ſuite abouttheſame, after ſome three;yeares 

abſence, hee not expeRted, returned and tooke 

vp thecontrouerſie. VVherefore it ſhall behooue 

the Ordinarie in theſe and thelike caſes, at the 

prouingof the Will or the granting of admini- 

ſtration,to take bond of the executor or admini- 

ſtrator with good ſuerty, tomaake full reſkicution 


Or 
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or ſufficient recompence to the abſent, in caſe 
of his life or returne. 

Other meanes and otherpreſumptionsthere 
beto proucthe death of him that isabſent 55: ,,11igew 
which neuerthe!eſſe are lefttothewiſedome and. : 
diſcretion of the iudicious 0rdjnaric, to wham 
alſo] referre the ſame. 


—— 


Otthe manner of prouing teſtaments. 


© m— 
———— 


The forme of prouing teſtaments is two-fold. 
Of the vulgar forme. 

Of the forme of law. 

Of the difference betwixt the vulgar and the 
legall forme. | 
5 Ofathird forme of rw of teſtaments.. 

6 Of the oath and bond of the Exeeutor, 


$.XIIIL 


FS Hat it is neceſſary for the proofe of 
£3 A teſtaments,that there * qu - 

XP | neſſe orwriting,js already declareds: « RY 
= Alſo what a. "a of vienelſs.and "PRI 
what manner of writing is ſufficient, is likewiſe 
declared Þ : wherefore in this place I ſhall not » gupra. 4. pure. 4. 
need to ſpeake, ſauing onely of the manner of $-25-28. 
proceeding in the probation and approbation 
of teſtaments. 

This + manner and forme thereforeherein 
England is of two ſorts; the one is called the 
Mm4' Twlgar 


dh V3) Ht) m4 


»* 


The ſixt part. 
vulgar or common forme, the other is tearmed, 
<Ad imitationem con- the ſolemme forme, or forme of law ©. 


Icon, Gur aun. "TY f vulgar or common forme, 15 more com. 
fir in forma commnni, x : 
minc in forma folen- Pendious or briefe then. the other: For after 


ni,&ſpecifica.Molin.in the death of the teſtator, the executor preſen- 


fuer, Parif. &. 5. A- , 
Wh <-> reth the teſtament to the ludge, and in the ab- 


n.18.%c.Dec.m. Rub. ſence, and without citing or calling of ſuch as 

decotuyulvclounli. pave intereſt, produceth witneſſes to proue the 

ſame,who teſtifying vpon their othes (vina voce) 

that the teſtament exhibited,is the true, whole, 

«Stat H.8.an.21.c.5. and laſt teſtament of the partie deceaſed 4: The 

| Iudge doth thereupon and ſometimes vpon lel- 

© Quz omnia freque. 1Er Proofe,anncxe his probate and ſealc to the 
tiflimi peſlim obſerua- teſtament, whereby the ſameis confirmed e. 


tione heri pluſquam eft When f the teſtament is to be proued 7» 
manifcitum. 


fBald.in L.z.C. dete- forme of law,it is requiſite that ſuch perſons as 
ſta.n. 2.Sichard.m  haueintereſtf (that is to ſay)the widdow & next 


d.L. aj 
EStarti.8.1n.21.c.s, Of kin tothe deceaſed, towhomthe adminiſtra- 


Et hi quidem vt vide- tion of his goods ought to be committed, if 
eur,citandi ſunt nomi- he had dyed inteſtates,are to becited tobe pre- 


natim,licet f incertum 


fit quisfuccederedebe- Tent at the probation and approbation of the 
ar ab inteltato ſaihcit reftamenth, in whoſe preſencethe will is to be 
citatio general1s om=- os TI : 

exhibitedto the Indge,and petition to be madei 


rium, fcilicct quorum 


intereſt, Sichard. poſt by the partic which preferreth the Vill *, and 


Bald. ind.L. 2. Kling. Tg algo . 
dereſta.ordin_ inftie.”,, naQted! for the receining, ſwearing and exam 


10.8 1.14. ning of the witneſſes vpon the ſame, and forthe 
* Alias quoad non ci- y1bliſhing or confirming thereof ® : whereupon 
tatos,nullum facitpre. 

eudicium. Paul. de Caftro. conſil, 96. vol. 1.Sichard in d.L. 2. n.4.Graff. Theſaur.com. 
op. $. teftrn.q. 61.Kling.vbi fupra.' Non tamen requiritur libellvs, vel litis conteftatio, 
Sichard, in d.L.2z.n.7.in fin.Simo de prztis.dc interp.vlt.vol.lib.z.dub.,z.ſol.z:n.q.*Nec 
refert,an fit executor, yel fidei commiſfatius, vel legatarius;vel an futurus fit reus, an aQor, 
quamuis contrarinquoad ſegatarit reſpondeat. Parif.conf.24.yol.z.ſed male,vt per Simo de 
prztis. vbi ſupra.! Bald.ia Fi L. 2,C.deteſta.n.z;vbi allignat ratiencm, ® Formam petic. 
videapnd Sichard.ind. L.2.n.z, 


witneſles 


t 


Of the office of an Execator. 265 


witneſſes arerecciued and ſworne accordingly, 

and are examined euery one of them ſecretly, 

and ſcuerally, not onely vpon the allegation or 

articles made by the party producing them : 

bur alſo vpon interrogations miniftred by the 

aduerſe party =, and their depoſitions commit- "Bald.8 Sichard.in d, 

red to writing »: afterwards the ſamebe publi- 7575, 1 PEE OR 

ſhed; and in caſe the proofe be ſufficient, the in 4.L.z. 

Iudge doth by hisſentenceor decree pronounce 

for the validitie of the teftament y. ? Non tamen'opus eſt 
Which + two formes being compared to- {ntentia detinitina in 

gether, wee may eaſily perceiue the differences news: - Hype many 

betwixt the one and the other : of which diffe- firen(.& alt; ind. L.z. 

rences, I ſuppole this to be of the greateſt mo- | 

ment,that in the vulgar forme, ſuchas haue in- 

tereſtarenot cited to be preſent at the proba- 

tion of the Will, whereas obſeruing the forme 

of law, they are to be cited to that end : which 

difference of forme worketh this diuerſitie of 

effe&;namely, thatthe executor of the will pro- 

ued intheabſence of them which haue intereſt, 

may be compelledto prouc the ſame ſgpne in 

due forme of law 4. And if thewitneſles be dead Prztis. de interp.vir. 

in the meane time, it may endanger the whole 79/-ib.2.dub.2.ſolue.z 

teftament*, eſpecially if ten yeares be not paſt . Pak dons 

ſince the probation, whereby neceſlary folem- 61. 96.DD.inL.z. C, 

nities are preſumed to haue tw obleruedſ : — — Cle 

whereas the teſtament being proued in forme petic.hzred.nififorts 

of law, the executor is not to be compelled to <ontrarium proberur 

cx inſpeftione afary, 
proue theſame any more: andalthough all the : 7..,.c.9e reltam. So: 
witneſſes afterwards be dead,theteftament doth cin, |un.c onfil.89.yol, 


, : 1,Kling.intit, deteſta, 
ſill retaine his full force. ordin.lib.z,Jnſtit.n.re 


Here 


q Paul. de Caſtr. con- 


The ſixtpart. 


Here a queſtion not to be negleRed, may be 
demanded : what if a teſtament being made in 
writing, and afterwards loſt by ſome caſualtie, 
they to whom the adminiſtration of the goods 
of the deceaſed ſhould belong, if the partiede- 
ceaſed made no executors, but dyed inteſtate, 
ſhould call the executors eyther to proue the. 
Will of the deceaſed in folemne forme of law, 
(in caſe he made any ſuch Will,)or elſe toſhew 
cauſe, wherefore the adminiſtration of the de- 
ccaſeds goods ſhould not be committed vnto 
them ? whether may this VVill written and loſt, 
be proucd by witneſles yea or nay ? whereumto 
my anſwere 1s,that albeit the very originall te- 
ſtament be loſt, yet if there be two witneſſes, 
which did ſee and read the teſtament written, 

a and doe remember the contents thereof, theſe 


Vide Bar.ind.tra , | 
Jeoitben 38. & Maſ- tWO witneſſes ſo depofing of thetenor ofthe will 


carddeprobac. concl. are ſufficient 55, for the proofethereof in forme 


- 1075. 1076. : 
Ro ovicrd de Of law,ſorhatthey be otherwiſcaſwellin reſpeR 


mortisprobation.ſcrip- of their skill, as oftheir integritie, greater then 
$7) Simo deprztisde ©) EXCeprion, and ſpecially ſome other likeli- 
interp.vlc. yol.lib. 2. hoods concurring therewithall to make their te- 
fol. 204.n.8:,perdo- ſtimonic more credible 57. 

probatam in Aug, ln —Beltdesf theſe formes ofprouing teſtaments 
; in aliquo. C.de e- aboue recited, which are referred tothat kinde 
= — pl ::4.Lx c Of probation,which is called publicatio teſkamen- 
de tefta,  * #i%;there js yet another forme, which is called 
*DequinT. 1. aperturs teſtamenti=, which forme doth onely 
. © reſpe&twrittenor cloſedteftamentsy :in the ma» 
YL. - 94.-y an king whereof,amongſi many other ſolemnities, 
DDaaL derctac, the Ciuill Lay did require that the its 
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ſhould pur to their ſeales,and after the death of 

the teſtator, at the = of the written or 
cloſedteſtament;the ſame Law did alfo require 

that the ſamewitneſles ſhould be called by the 

Magiſtrate to acknowledgetheir ſcales *, or to * L.4.Fquemadine- 
deny theſcaling >. But as wee doe not obſerue — , 
that ſolemnitie of the Ciuill law in the ſealing oo EO 
of the teſtaments by the witneſſes, nomore doe 

wee obſerue that ſolemnitie which the Ciuill 

law requireth in opening of teſtaments ſealed, 

vnlefle this may ſeeme to haue ſome reſem- 

blance with this third forme, de apertura teſta- 

menti, which is enacted in the Statutes of this 

Realme,v/z. that the Biſhop or 0rajrnarie, or 0- 

ther perſon hauing authoritie to take probate 

of teſtaments, vpon the deliuery of the ſeale 

and ſigne ofthe teſtator, do'cauſethe ſameſeale 

to be defaced, and thereupon incontinent rede- 

liver the ſame ſealed vnto the executor or exe- 

cutors, without claime or Challenge thereunto 
to be made b_&cs _— an.2t, nA 

Furthermore f itis tobe noted, that in what j;Gnodi yerba Rare: 

manner ſoeuer the teſtament be proued,the ex- non referre reterem il. 
ecutor before hebe admitted by the Ordinarie CID 
to execute, and before hee haue the Will vn- tius, quoniam multa 
der the ſeale of the Ordinary, is to promiſe by {olentaltne bieri, qui 
vertue of his oath,and ifit be behouefullalſo to cpm el, capnep= 
enter into bond, to make a true account when ter ſtatuts caueri, thi. 


he ſhall be thereunto lawfully called by the 0r- | comm ad Tudicem de 


ONE ucatur, yt iplins for. 
dinarie e. ma ab codem peruer. 
tatur. Matcria antem 

executoriſtatimreſtitmatur. Haddon. de reformac.lezum ecclefiaſtic, tit, de tefta, c, 9, 

© C.Statutum $.& poſtquam,detelta,lib.3 — 


hat 


* Seat, H.8.,2am.21.c.5 


The ſuxt part. 


— 


What feesare due for and about the probation 
and approbation of teſtaments, 


———— 


1 Where the cleere goods doe nit exceed the value 
of fine pound, onely ſuxe pence ts due to the Re- 

iter. 

2 Where the cleere goods being aboue five pound, 
doe not amount to forty pound, onely three ſhil- 
lings ſixe pence us due, viz. two ſhillings ſixe 

pence to the Ordinarie, and twelue pence to the 
Regifter. 
3 Where the cleere goods exceed forty pound,there 
fine ſhillings is due, viz. two ſhillings ſixepence 
z0 the Ordinarie,avd two ſhillings ſixe pence to 
the Regifter. 

4 What So are due for the copies of teſtaments or 
Inuentaries. 

5 Thepenaltie whereinto they fall which offend by 
extorting greater fees then are here limited. 


F.XV. 
1 is enacted and eſtabliſhed by the 


AY E>1 

Sh £24 Statutes of this Realme 2, that from 
2» Wa Ie the firſt day of Aprill, 4=no Domini 
» CER 1530,that f nothing ſhall be deman- 
9» ded, receiued, or taken by any Biſhop, 0rdina- 
» rie, Archdeacon, Chancellor, Commiſlary, Of- 
»> ficiall, nor any other manner of perſon or per- 
» ſons whatſocuer they be, which now haue,or at 
any 


" 
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any time hereafter (hall haue authoritie or pow 


approbation of reſtaments, or teſtaments by 
himſelfe,or themſclues, nor by his or their Re. 
giſters, Scribes, Preiſers, Summoners, Apparri- 
cors,or by any other of their Miniſters for the 
probation, inſinuation, and approbatjon of any 
Teſtament or teſtamencs, or for what writing, 
ſealing, preiſing, regiſtring, fines making of In- 


uentaries, and giuing in ofacquittances; or for - 


any other manner of cauſe concerning theſame, 
where the goods of the teſtator ofthe ſaid teſta- 
ment, or perſon ſo dying,doenot amountcleer- 
ly over andabouethe value of an hundred ſhil- 
ling ſterling, except onely rothe ſcribe, rohaue 
for writing the probate of the teftament of him 
deceaſed, whoſe goods ſhall not be aboue the 
ſame cleere value of an hundred ſhillings, ſixe 
pence; and for the commiſſion for the miniſtra- 
tion of the goods of any man deceaſing inte- 
ſtate, not being abouelike value of an hundred 
ſhillings cleare; ſixe pence. And that neuerthe- 
leſſe, the Biſhop, 0rdiwary, or other perſon or 
perſons, hauingpdwer or authoritie to take or 
recciue the probation or approbation of teſta- 
ments,refuſenot toapproue any ſuch teſtament, 
being lawfully tendered or offered to them, to 


; bo 
er totake or receiue probation, inſinuation or »» 


bp) 
by) 


23 


be proued or approued, whereof the goods of »» 


the perſon ſo o—_ not aboue the va- 
lue of an hundred ſhi 


323 


llings ſterling: ſo thatthe »» - 


ſame teſtament beexhibired by him or them in 5» 
writing, with waxe thereunto affixed ready to » 


be 
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»» beſcaled, and that the ſame reftament be law. 
»» fully proued before the ſame Orainarie (betore 
» the caling) to bethe true, whole, and laſt reſta- 
»y ment of the ſame teſtator, in ſuch forme as 
»» hath beene commonly accuſtomed in that be- 
» halfe. 
» And when t the goods of the teſtator doe 
2» amount ouer and aboue the clecre value of an 
»» hundred ſhillings, and doe not excerde the 
»» ſumme of fortic pound ſterling, that then no 
»» Biſhop, Ordinarie, or other kinde of perſon or 
»» perſons, whatſocuer hee or they be, now hauing 
> or hereafter ſhall haue authoritic to take pro- 
>» bationor approbation of any teſtament or teſta- 
2» ments, as is aforeſaid, by themſclues or any of 
»» their ſaid Regiſters, Scribes, Preiſers, Summo- 
,» ners, Apparritors, nor to any other their mini- 
2» ſters, for the probation, infinuation,or _— 
-»» tionof any teſtament-or teſtaments,/ or: tor the 
» regiſtring, ſcaling, writing, preiſing, making of 
»» Inuentaries,giuing of acquittances,fines, or any 
2» other thing concerning the ſame, ſhall take, or 
» Cauſe to be taken of any perſon or perſons, but 
-» onely three ſhillings {txepenite and not aboues 
»» whereof to be to the Biſhop,0rdiwarie, or to a- 
,» hy other perſon or perſons, hauing power and 
2» 'authoritie to take probation and approbation 
,» Of any teſtament or teſtaments, for him or his 
$ — ſhillings ſixepence,andnotaboue, 
z» and tweluepence refidueof the ſame three ſhil- 
z» lings ſixe pence, to the Scribefor the regiſtring 
4, Of the ſame. | 
And 


4 
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And where f the goods of theteſtator, or 

on or perſons ſo dying, doc amount ouer 
and aboue the cleare value of forty pound ſter- 
ling, that then the Biſhop nor 0rd7narie, nor 0- 
ther perſon or perſons, now hauing, or which 
hereafter ſhall haue power or authoritie to take 
probate of teſtaments,as is aforeſaid, by him or 
themſclues, or any of his or their Regiſters, 
Scribes, Preiſers, Summoners, Apparritors, or 
any other their miniſters, for the probation, in- 
finuation and approbation of any teſtament or 
teſtaments,or for the regiſtring,ſealing,writing, 


IJ 
3» 
I 
323 
dy | 
I, 
3, 
33 
75 
2 
3, 
3J 


preiling, making of Inuentaries, fines, giving of »» 


acquittances, or any thing concerning the ſame 
probate of te{taments, ſhall from the ſaid firſt 
day of Aprill, take or cauſe to be taken, of any 
perſon or perſons, but onely fiue ſhillings, and 
not aboue, whereof to be to the ſaid Biſhop, 
Ordinary, or other perſon, hauing power to 
take the probation of ſuch teſtament or teſta- 
ments, for him and his miniſters, two ſhillings 
{xe pence,and not aboue, and twofhillings ſixe 
pence reſidue of the ſame fiucſhillings,to be to 
the Scribe for regiſtring of the ſame, or elſethe 
fame Scribe to be at his libertie to refuſe two 
ſhillings ſixe gonee, and to demand and haue 
for writing ofeuery ten lines of the ſame teſta- 
ment, whereot cuery lineto containe ten inches 
in length, one penic. 

And infcaſe any perſon or perſons, at any 
time hereafter, requirea copie or copies of the 
ſaidreſtaments ſoproued,or ofthe ſaid —_— 

® 


35 
37 
33 
33 
33 
IJ 


32 
» 
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» ſo made,thatthenthe ſaid 0rdinarie or Ordind- 


>» ries, and the other perſons, hauiog authoritie to = 


»» take probatcof Teſtaments, or their miniſters, 
»» ſhall from time to time with coucnient ſpeede, 
»» without any fruſtratary delay deliver, or cauſe 
»» to be deliuered, a true copie or copies of the 
»» ſame, tothe ſaid perſon ſodemanding them, or 
2 any of them, taking for the ſearch,and for the 
»» making ofthe copie,cyther of the ſaid teſtament 
2» or Inuentary, bur onely ſuch fecas is before re- 
»» hearſed, for theregiſtring of the ſaidreſtament; 
>» orelfe the ſaid Scribe or Regiſter to be at his e- 
»» letion,to demand, haue, and take for cuery ten 
»» lines thereof, being full proportion before re- 
»» hearſed, one penic. | 

» Prouidedalwayes, that where any perſon or 
»» perſons, hauing power or authoritie, haue vſed 
»» to take lefle ſummes of money. then is aboue- 
»» ſaid fortheprobate of teſtaments,commiſſtons, 
» Or adminiſtrations, or other cauſe concerning 
»» the ſame, ſhall rake or receiue ſuch ſumme or 
»» ſummes of money forthe probate ofteſtaments 
» and commiſſions of the adminiſtrators, and 0- 
»» ther cauſes concerningthe ſame,as they before 
>» the making of this aQ, hauc vied to take, and 
2» not aboue. 

»» Andit is enacted, that euery Biſhop, 0rd 
>» nary, Archdeacon, Chancellor, Commiſſarie, 
»» Officiall,and other perſon or perſons, hauing,or 
»» they which hereafter (hall haue authoritic to 
» take probate of teſtaments, their Regiſters, 
»» Scribes , Prciſers, Apparritors, and all other 
munilters 
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Miniſters whatſocuer they be, that ſhall doe or >» 
attempt to be done, and attempted againſt this , 
ator ordinance in any thing,ſhall fortaite for >» 
euery time ſo offending, to the partic gricued >, 
in that behalfe, ſo much money as any ſuch ; 
perſon aboue-ſaid, ſhall take contrarie to this zz 
preſent AQ, and ouer that ſhall looſe and for- 
faite tenne pound ſterling, whereof the one »» 
moitie ſhall be to the King, and the other 
moitie to the partie grieued in that behalfe, 
that will ſue in any of theKings Courts for the 3, 
recouerie of the ſame, in which aQion, no al- ,, 
ſoine ſhall be admitted or allowed. »2 


As 


—_ 


Of the paiment of Debts, Legacies, 


and Mortuaries. 


(—_ 


1 Many queſtions about the payment of debts aud 
legacies. 

2 What debts arefirſt to be diſcharged. 

3 Of the debt due to the King. 

4 Of indgements and condemnations. 

5 Of debts due by recognizance &ftatute merchant 

6 Of Obligations. 

7 Of Bils and Bookes, 

8 Of debts without ſpectaltie. 

9 Whether the executor may allow his owne debt. 

Io Of paying part and receining an asquitt ance for 
the whole debt. 

11 Ofpaying the teſtators debts with the executors 


Owne money. 
Nn 12 Of 


a Lupr.ead.part. $.3. 


Þ Supr.part.3.$.16, 


© Eed.$.16. 


© Eod. $.46, 


: The ſoxt Pars t. 


12 Of Mortuaries. . 

13 No Mortuarie tobe taken but in certaine caſes, 
and that under a certaine paine. 

I4 No Mortuarie due where the moneable goods 
doe not extend to ten Markes. 

15 No Mortwarie due but in thoſe places where 
they haue beene vſed to be payed. 

16 One onely Mortuarie due,and that in theplace 
of the moſt abiding of the deceaſed. 

17 Three ſhillings foure pence aue for a Mortuarie, 
where the moucable cleere goods doe exceed ien 
markes, but doe not amount to thirtiepound, 

18 Sixe ſhillings eight pence due for a Mortuarie, 
where the cleere moueable goods extend to 
thirty pound or abone& be under forty pound. 

19 Tex ſhillings due for a Mortuarie, the cleere 
moueable goods extending to forty pound or 
aboue. 

20 Diners perſons diſcharged of Mortuaries. 

21 Other interpretations extending and limiting 
this Statute concerning Mortuaries.. 


XVI. 


RIOw | farrethe Executor is bound tex 


A pay debts and legacies a : how the 


2 before legacie s > : how legacies are 
to be paidout of the ; rs part'<: howthedeads 
partis ſometimes the whole cleere goods,ſome- 
times halfe, and ſometimes but a third part 4: 


Allowhetherin caſethe legacics do exceedthe: 


deads. 


: payment of debts is tobepreferred / 


Sl As a POW 


grm— — —” 


yon, (Ak at oc _ cos oc 8X 
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deads part, it be inthe ele&ion of the Execu- 
tor to preferre one legacie before another; or 
whatotherorderistobe taken *: All thefethings *« Sup.par.3.5. 17. 
arc more fully heretofore declared, and ma, 


' not here to be iterated. Ir remaineth} therefore 


that in this place be ſhewed, which debts are 
ficſt co be diſcharged, in caſe there be not ſuf- 
ficient goods and chatrels to pay alltheteſtators 
debts,or whether it bein the power of the Exe- 
eutor to Pay which debts heewill: and if any re- 
maine cleere, then whether mortuaries are to 
be payed, and how much is to be paid for Mor- 
tuaries. 

Firſt f ofall therefore,I ſuppoſe that the debt 
due by the teſtator #9 the King, is to be diſchar- 
ged, andthart it isnotin the choyſe of the exe- 


cutor, to preferre any other debt due to any * Magnacharta. c. r8, 


. quod verumeſt non (0- 
lubica* 6 S l lum in aionibus per- 
Secondly f, (if yet there remaine ſufficient fonalibus, (cd etiamin 


goods & chattels) before other perſonall debts, hopothecarijs, (altem 


. X 1ure quo nos vtimur 
whether they be due by Obligation, Bill, or 0- cn 


therwiſe, #wdgements and condemnations are to hypothecarijs credito- 
be diſcharged g ribus prior tempore , 


: potior 1ure. 
Thirdlyf, the debt due vpon Statute mer- EBrook Abridg.tit.ex- 
chant and recognizance, is to be diſcharged(if ©<*n-172.D0.8 St. 
c g lib.z.c. 10, D. Coke, 
there be aſſers) before any perſonall debt b : for j;þ.,.co1.60, 
that by force of the Recognizance, not onely * Quid” enimres obli. 


. (unt,ſunt illipoti. 
the perſon of the Debtor is bound, bur alſo 5.7 14 credirores, 


after the day of paymentbe expired,the moue- qui perſonali rantim 
ables of the debtor may be apprehended and _— = 
ſolde for the payment of the debt. wigs. -- 

Fourthly f, (if the goods and chattels will 'Anno 13.Ed. r. 


Nn 2 ſuffice) 


k Brook d.n.1 72 


I Brook vbiſupr.Do. 
& Stud, lib. 2. c. 10, 


" Brook d,. tit. exec. 
n.172.Labridg.des 


caſes.zxdit An, Dom. 
1599.fol. 174-pag.2. 


» Brook d.n.172. 


*;D.Labridg. des caſes 
fol.174.pag.2.n.6. 


P Brook.cod.n.172. 


4 Do. & Stud.lÞb.z, 


The ſixt part. 
ſuffice) 0bligations are to be diſcharged k. Andif 


there be diuers obligations, then it ſeemeth to 
bein the power of the executor, to diſcharge 
which obligation,&togratifiewhich ofthe cre- 
ditors he will; which being done,the other cre- 
ditors be without remedie, if there beno affets, 
vnleſſe theday of payment in theoneobligation 
be expired,and the day of payment of the other 
obligation is not yet come;in which caſethefor- 
mer obligationis tobe firſt ſarisfied=;or ynleſſe 
there be Flite commencedfor ſomeObligation, 
for then it is not in the power of the executor 
to diſcharge an other Qbligation,for the which 
noaCtion1s broughtin prejudice of the former 
ſuite » : But if there be two obligations, and the 
two ſeuerall creditors bring ſeuerall aQions a- 

ainſt the exccutor,hethatfirſt obtaineth judge- 
ment, muſt be firſt ſatisfied » . Yet a debt due 
ypon Record may be paid, depending the a- 
Qion?. 

Fiftly 4, after obligations (ſuppoſing ſuffici- 
encie of goods) debts due vpon pple Bils, or 
merchant boskes, or other like ſpecialties,aretobe 
diſcharged 4. - 

Howbeit of theſe laſtrecited Specialties,Bils 
areof the nature of an Obligation : for when a 
man maketh ſuchan Obligation; namely, This 
; Bill witneſſeth that 1, A.B.have borrowed ſo much 
money of C. D. without ſaying more, this ſhall 
charge the executor aſwell as an Obligation, 
ſo thatthe Teſtatorif he had beene aliue,could 
- not haue waged his Law againſt this Bill : For 
| theſe 
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it charge the executor #*, 


Finally f, if the Creditor haue ns ſfecialtie, 
or writing, it ſeemeth that the executor is not 
bound by the lawes of this Realme to pay the 
fame, albcit hee had aſſets in his hands (ſauing 
feruants wagesr,) becauſe in cuery caſewherethe 
teltator might wage his Law, no aCtion lieth a- 
gainſt the executor . Howbeitan aCion of the 
caſe may be broughtagainſttheexecutor,vpon 
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theſe words, recepiſſe, or debere, or texeri ad ſol- 
wendum X. pound do make a good Obligation, 
& ſhall bindthe executorgfor euery word which 
proucth a manto bedebtor,or tohaue anothers 


money in his hand though it be by Bill;yerſhall 


the promife or aſſumption made by the teſta- 


eor in his life time by word oncly without wri- 


ting, if there be afſets* : but if there be no aſlers 


to fſatisfie all theſe aforeſaid Creditours, then 


58) Fulb.lib, 2, parrel, 
fol.z0. 


r Brook tis. exec.n.$7, 
163, 


$ Termes of lay.yerb. 
exccutor, 


t Brook tit,cxecutor, 
N.17L. 


obſcruing the Order aforeſaid, beginning with | 


the payment ofthe debt due tothe King, and 
ſoforward,[ ſuppoſe itisa diſchargeagainſtthe 
reft »; otherwiſe it is dangerous to the exceu- 
tor, if hee pay debts without ſpecialtie before 
thoſe debts which are due vpon ſpecialtie, or 
if hee diſcharge Obligations before Iudge- 


ments ,&c. | 


But here it may be demanded, whar if the 
teſtator were indebted to the executor,whether 
mayf the executor allow his owne debt in pre- 


iudiceof other creditors? By the ciuill * andour 


Ecclefiaſticall y Lawes, hee is in the ſame caſe 
as other like creditors: and I ſuppoſe alſo that 


by 


Nn 3 


u = faRo innenta= 
rio line impedimento 
procedit, alias ſecus fi 
reſpiciamus ius ciuile. 
L. ſcimus. $. & liprz- 


fatam, idgue ob prx- 


ſumptamfraudem. 
v Brook. Do&.& Stud. 
locis ſupraditis. 


x L..ſcimus. $. in com»- 
putatione, C,deture 
delib. 

y C.ſtatutum.$.ſtatui- 
mas.de teſta.lib.z.pro-- 


uincial.Conſt.Cant.. 


The ſixt part. 
by the Lawes of this Realme, he may allow his 


* Plowd.incaſ. inter Owne debt in preiudiceof other like creditors, 
Weodward & Darcic, ;\\ caſe he haue made an Inuentaric, and in caſe 


licet contrarium tene- ; a 
at Brook.tit. executor. he benot executor of his owne wrong*. 


02 (64 nite Furthermore, it is to be noted in this place, 
118.cruusopinio com- . 
mor hotiorees- that } if the executor pay to ſome of the cre- 
. batur,ytnonſemelmi- ditors part of the debt due by the teſtator, and 
= ary wor ye recciucan acquittance forthe whole;asifthe te- 
glix,non Pauciznec ſtator be inde ted to onein fortie pound wher. 
2 cer dot. \, Of the executor payeth but ten pound, and ne- 
tonum.fol. 30, uertheleſſe taketh an acquittance of the whole 
forty pound, this acquittance ſhall not pre- 
| iudice any other creditor, but for ten pound 
2 Brook.tit.afſets. n.1. onely a, 
227m tar ah Moreouer, it is to be noted, that this hath 
beene deliucred and recciued for law, v/z. that 
if # the executor did pay with his owne: money x 
ſo much of the teſtators debts, as the value of 
the teſtators goods or chatrels did ariſe vnto, 
and retainein his hands the teftators goods or 
Brook abridg tt chartels,thenſuch paiment ſhould not preiudice 
aMers.n.68.tit exec. The other creditors,towhom the teſtator was in- 
n-116.150. tit.adiaſtr. debted, but ſhould charge the executor as aſ- 
a; (19 19% roy ſers Þ, and therefore that it behoueth the execu- 
Gbidereſta. lib.z. pro- £Or to alienate the goods of the teſtator for the 


uineial, conftir. Cant. nay ment of his debts, if heewould be ſafe from 
© Brook. & Lindw. vbi , 
ſupra. Quibus adiun- Paying any more debts then the goods of the 


gas Sichard.in L.vlt.$. reftator did extend vnto <. Howbecir, at this pre- 


& 
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34 cn; > *agi ſent the contraric opinion ſeemeth to preuaile . 
in this our Realme; namely, that the executor r 
paying the iuft value of the Teſtators goods to h 


the creditors, may retaine the ſame goods in r 
his 


W3 hy WW T3 vs W 


12 


the executor as aſſets 4. 
Concerning f Mortuaries, it is enacted by 


13 authoritic of Parliament as followeth <.NofPar- 


14 


ſon, Vicar, Curate, Pariſh Prieſt, neany other 
ſpirituall perſon,nor the farmers, Bailifes,ne leſ- 
ſees,ſhall rake,demand,or receiue of any perſon 
or perſons within this Realme,for any perſon or 
perſons dying within this Realme, for any 
Mortuarie or Corſe preſent, ne any furnme or 
ſummes ofmoney, ne any other thing for the 
ſame, more then is hereafrer mentioned,ne alſo 
ſhall conuent, or call any perſon or perſons be- 
fore the Tudge ſpiricuall, for the recoueric of 
any ſuch Mortuaries or corſe preſent, or any 
otherthing for the ſame, morethen is hereafter 
mentioned,vpon paine to forfaite for euery time 
ſo demanding,receiuing,taking,or conuenting, 
or calling any ſuch perſon or perſons before any 
ſpirituall Iudge,ſomuch value as they ſhall take 
aboue the ſame limited by this aR. And ouer 
tha fortie ſhillings to the party grieued contra- 
ry to this az for the which forfaiture,the party 
ſo grieued contrary to this ac, ſhall haue an 
action of debt, by writ, will, plaint or informa- 
tion,in any ofthe Kings Courts wherein no wa- 
ger of Law, &c.ſhall be allowed. 

Firſt t, it is enacted, that no manner of Mor- 
tuarie ſhall be raken or demanded of any ſuch 
perſon whatſoever he be, which at the time of 
his dearh hath no moueable goods but vnder 


the value of ten Markes. 
Nn 4 Alſo 
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his hands, which neuertheleſſe ſhall not charge 


4Dyer.fol.2.& fol.187 


e Stat.H.$.an,21,C.6, 


2) 
33 
Þ Þ 


The fixt part. 
» Alfoj thatno Mortuaric ſhall be giuen or : 5 


»» demanded from henceforth of any mannerper- 
»» ſon,butonely in ſuch place as a Mortuarie here- 
2» toforehath beene vied to bepaidand gluen,and 
»> inthoſe places none otherwiſe butatter therate 
» and forme hereafter mentioned. 

2y Nefthatany perſon pay mortuariesin more 16 
»» places then one, that is to ſay, in the place of 

>» their moſt dwelling and habitation, and there 

>> but one mortuarie. 

3» Norf} noParſon,Vicar,Curate,ParifhPrieft, 17 
»» or other, ſhall for any perſon dying, or dead, 
>» andbcingatthe time of his death of the value 
»» of moucable goods often marks or moregclecr- 
2» lyabouc his debts paid, and vnder the ſumme 
» of thirty pound, take for any mortuarie more 
>» then three ſhillings foure pence in the whole. 

»> Andffora perſondying or dead, being at 
2» thetime of his death of thevalue of thirty pound 
>» oraboue,cleerly aboue his debts paid,in mouc- 
>» able goods,and vnder the value of forty pound, 
>» there ſhall be no more taken and demanded for 
2» 4 mortuarie then ſixe ſhillings eight pence in 
»> the whole. 

» And forany perſon dying or dead, hauing 19 
>> atthetime ofhis death of the value in moucable 

» goods of fortiepound or aboue, to any ſumme 

5» wharſoeuer it becleercly aboue his debts paid, 

>> thereſhal be no more taken,payedor demanded 

»» fora mortuarie,then ten ſhillings in thewhole. 

» Prouided f that no woman being couert 20 
>» baron, nechilde,nor forany perſon not keeping 

; houſe, 


$ 


16 


17 


9 
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| houſe,any mortuarie be payed,ne that any Par- 


2 


my 


ſon,Vicar, Curate, Pariſh Prieftorother, aske, 
demand,or take for any ſuch woman, childe,or 


b} 


33 
bd | 


for any perſon not keeping houſe, dying or »» 
dead,any manner of thing or money by way of »» 


mortuarie. 

Ne alfo for any way-fairing man,or other 
that dwelleth not, ne maketh reſidence in the 
place where they thall happen to dye, but that 
the mortuary of ſuch wayfairing perſons be an- 
ſwerable in places where mortuaries be accu- 
ſtomedto be payed,andin manner and forme, 
and after therate before mentioned, and no o. 
therwiſe,in place or places where ſuch way-fai- 
ring perſons at the time oftheir death had the 
moſthabitation houſe and dwelling places,and 
not elſe where. 

Prouidedf alwayes, that it ſhall be lawfull 
to all manner Parſons, Vicars, Curates, pariſh 
prieſts and other ſpirituall perſons, totake and 
receiue all manner ſummes of money, or other 
thing,which by any manner of perſon dying, 
ſhal tortuneto be diſpoſed, giuen or bequeathed 
ynto ther, or any ofthem, ortothe high Altar 
of the Church, this AQ or any thing therein 
mentioned notwithſtanding: 

And be it8&c. that no mortuaries or corſes 
preſents,or any ſumme or ſummes of money, 
or other thing for any mortuarie or corſe pre- 
ſent, ſhall be demanded.,taken, receiued, or had 
inthe parts of Walcs,nor inthe marches ofthe 
fame,nor in the Townes of Calice,or Berwicke, 
nor 


33 


ap: 


IJ 
3? 
2 
py) 
b) 
2 
35 
9” 
25 
32 
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»y nor the marches'ofthe ſame, but onely in ſuch 
»» parts and places of VWales,Marches,& Townes 
»» Aforeſaid,where Mortuaries haue been accuſto- 
3» med to be taken and paid : and in thoſe parts 
>> and places, no Mortuaries or corſes preſent, ne 
4 2» any other thing for Mortuary or corſe preſent, 
»» from henceforth ſhall be demanded, taken,re- 
-» cciued or had, butonely after the forme, order, 
»» and manner aboueſpecifted in this preſent Ac, 
>» and none otherwiſc, ne of any other perſon or 
»» perſons then is limited in this preſent AR, and 
»» none otherwiſe, ypon Paine aboue contained in 
» this preſent A. 
25 Prouided alſo, that it ſhall be lawfull to the 
»» Biſhops of Bangors, Landaffe, Saint Dauids, 
»» and Saint Aſſe,and likewiſe to the Archdeacon 
»» of Cheſter,to take ſuch Mortuaries of the Prieſts 
»» within the Dioceſles and Iuriſdictions as here- 
>» tofore hath becne accuſtomed. 
»» Prouided alwayes,thatin ſuch places where 
»» Mortuarics haue becne accuſtomed to be taken 
>» Of lefſe value then is aforeſaid, that no perſon 
»» ſhallbe compelled to pay in any ſuch place,any 
»» ſuch Mortuariethen hath beene accuſtomed,ne 
»» thatany Mortuary in ſuch place ſhall be deman- 
2» ded, taken, recciuedor had of any ſuch perſon 
» or perſons,cxempt by this AR, nor in any wiſe 
9» contrary to this AR, vpon paine afore limited. 
But here it may be demanded, whether the 
Mortuary ought to be payed before the goods 
be diuided amongſtthe Vite and the children; 
(where ſhee hath a widowes part, and they filiall 
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portions, by the cuſtome of the Country) or it 

ought to betaken out of the deads part onely > - 

To which queſtion anſwering, I hold it morea- 

greeable to the ciuill and Eccleſiaſticall Law, 

that itought to be ſatisfied out of the deads 

part, afterthe diuiſton of the deceaſeds goods, 

according to the cuftome ofthe Country, and REDS 

my reaſon is, becauſea Mortuary is of the na- — —— 

cure of a legacie, and tearmed in law,the prin- defuntiireditumcon- 

cipall legacic. Now ſecing itis cleere that lega- *:*<x Gloflinc. con- 
x | - querCtedeoffic.ordin. 

cies are to be paid out of the deads part, there- cx.&hoſtienſ. ibidem 

forethe Mortuarie is to be paid out of the ſame verb. mortuarij ideog; 

60 .vethbei her! . dwith- 2" effe aſſe,ſed exilla 
part :yethe oreany otner CgACIES, an with- parte quz diciturparts 
out any defalcation, aſwell for that it isa- prin- defandti ſoluendii, nec 


cipall legacie, 45 by force of the foreſaid Sta. Pim defalcationem, 


maxime propter Sta« 
cute. tutum inde #dit, 


OO m— 


Of making an account, and firſt of the 
neceſlitic thereof. 


— —_ 


1 Diuers reaſons wherefore Executors are to ac- 
count. | 

2 Whether the executor be ſubiedt to account be- 
ing releaſed by the teſtator. 


$. XVII. 


Ere many things may be confide- *.Swper hac materia 
d a [ h DE 2a vide lo. de Can. in 
Tea ®, namely, how nee It H# & Trae. deexecutor, 
that executors ſhould be accoun- pea 
table; to whom the account is to 04.0 TERS: 


be 


bArgument.a $.quo- 
niam in Autheatic,vt 
hiquioblig, 


cTo.de Canib.in.d.g, 
nouiflimum.n. 1.Mc- 
noch.dc arb.iud.lib.z, 


cal, 209, 


4 To.Oldend., Tra. 
de cxccutor. vyit. yol. 


tit. s, 


e Olden. vbi ſupra, 


The ſuxt part. 


be made within what time; in what manner ; 
and what effet?sthe ſamehath, 

How f requiſite and needfull a thing ir is, 
that executorsſhould be charged with the ma- 
king and rendering of anaccount, the vnfaith- 
full dealing of a great ſort of faithleſſe execu- 
rors,tothe vtter vndoingand ſpoyling of man 
fatherleſſc,and friendleſle children,itis a proote 
ouer well knowne ®. Surely if it ſtand with rea- 
ſon, that Stewards, Receiuers, Bailifes, Tutors, 
FaQors, and ſuch as haue to deale for other 
perſons, ſhould be accountable of their ſte- 
wardſhip,receiuerſhip,and their other offices c; 
with greater reaſon may it be maintained, that 
an executor ſhould be ſubie to account, ra- 
ther then they : for they for the moſt part haue 
to deale for ſuch as be liuing, who may hauc an 
eye to their doings : but an executor hath to 
deale fora dead perſon,who can neyther ſee nor 
heare if his executor deale vniuſtly. Againe, 
if the executor haue well and faithfully execu- 
ted his office, and fully diſcharged the truſt re- 
poſed in him : what ſhould mouc him that hee 
ſhould not willingly make a due-accountthere- 
of;and thereby obtaine anacquittance, and be 
deliuered fromthe burthen laid vponhim4?On 
the contrary if hee haue played the vniuſt ſte- 
ward, _ rather inthatcaſe oughtheeto be: 
vrged and compelled to make his account that 
his fraud and deceit being deteRted, hee may 
be iuſtly puniſhed, and others by his puniſh- 
ment premoniſhed <. By this alſo that aſwell 
| the 
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the Ciuill Lawes, as the Eccleſiaſticall law, be 
ſo preciſe in making of Inuentaries, wee may 
learne the neceſlitic in making of an account: 
for if executors were not accountable, the vſe 
of Inuentaries were to little purpoſe f, * 

Toconclude, all cquall lawes of cuery well 
gouerned Common-wealth,haue fauoured the 
execution of reſtaments, and laſt Wils of men 
deceaſed, and haue had ſpeciall care thatthey 
ſhould not be fruſtrated : and therefore noman 
can with ſafe conſcience, ſpeake againſt the ren- 
dering of an account, or ſecke immunitic from 
the ſames.Inſomuch that if+ the teſtator ſhould 
diſcharge his executor from making an ac- 
count : yet neuertheleſle if the executor deale 
fraudulently,the Ordivarie may in his diſcreti- 
on exaQan accountat his hands, forthe refor- 
mation of ſuch fraud * : for it is not to be preſu- 
med,that the teſtator in granting tothe execu- 
tor immunitie from making an account, did 
thinke that the executor would deale vniuſtly, 
and fraudulently i, and fo did not pardon any 
ſuch vniuſtice and fraud, whereof hee had no 
conceitk, but rather hoped that the executor 
would diſcharge his office with all fidelitie, fo 
that there ſhould notneed any accouut, and in 
that reſpeRonely.(I meane inthe cafe of his fi- 
delitie) did acquite him from rendering of an 
account !. 


To 


fTo.de Canib.in d.$. 
nouiflimum, 


8 Old.d.TraR.tit.8. 


b Lind.in c,religioſa. 
verb.rationem, de te- 
fam. lib.z.prouincial. 
conſtit.Cant. Io.de A. 
thon. in magna GloſT. 
in Legatin.hbertatem. 
de exec.teſtam.lo.de 
Canib. & Io. Olden. 
lecis ſuperius citatis. 

i Lind.Io., de Canib.& 
To.Olden.vbi ſupra. 

& L.fiquis t,delib, leg, 


1 Line. ybi ſupra. 


c.\tarurum. 5. & poſtq. 
deteſtam.lib.z.prouin- 
cial.conſtit, Cant. Io, 
de Canib.deexecutor. 
vlt.vol.z.particula $. 
nouiſlimum.per L. 
nulli.C.de Epiſc. & 
Cleric. 

d1o.de Canib. in d-$. 
nouiſſimmy. n.9. 


<[o, de Canib. in d.$. 


nouillimum. 


4 Perea quz inferivs 
ſcribuntur,cad. part. 
$.20. 


* Clem. Vic. de teſta, ” 


The ſixt part. 


To whom the account ought 
to be made. 


—_ 


—_— 


—— » 


1 The account i to be made to the Ordinarie. 

2 Whether the account « to be made to the cre- 
ditors or leoataries. | 

3 Whether the account is ro be made to the coex- 
£08tor, 


$.XV1III. 


tic account is to be made by the 
IF, cxccutorteſtamentarieto the Biſhop 
58 ard Or Ordinaric, to whom the probati- 
Re on of the teſtament appertaineth =, 
who therefore not vaaptly may be tearmed the 
executor of executors, becauſe heeexamineth 
the account of euery executor; and the father 
of the fatherleſle, for that to poore Orphanes 
hee is inſtead ofa Father Þ», in prouiding how 
they may obraine that which is left vnto them 
by the teſtament of their father or other perſon 
deceaſed. | 
And albeit tit ſeemeth that the executor is 
not tyed to make an account to the legataries 
or creditors extraiudicially«, yet I ſuppoſethat 
atthe inſtance or promotion of ſuch legataries 
andcreditors inuocating the office of the Iudge, 
he may be compelled to render an account to 

the Oraiwaric iudicially 4, £ 
| 0 


3 
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them both, or eyther of them to a judiciall ac- 
count *. . 
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To | this queſtion, whether an executor be 
bound to make an accountto his coexecutor,it 
15 anſwered, that extraiudicially an Executor 
may exaQR an account of his coexecutor, but 
notin iudgement< : but the Orajnarie may call 


Of the time of the Account. 


DD — 


1 The time is left to the diſcretion of the Ordi- 
naric. 
2 Of the generall and particular account. 


S$.XIX. 


. 


2. the account ſeemeth to be arbitra- 
| E471 rie, that is to ſay, left to the diſcte- 
tion of the Ordjmnarie *. And + al- 
though it may ſeeme that the executor ought 
not to be called to a generall account of Nis 
whole exccutorſhip, before hee haue had ſufh- 
cient tiine forthe performance of the Will 
(which is a twelue moneth < : ) Neuertheleſle in 
the meane time, if the executor doenot admi- 
nifter faithfully, or if the Ordinariethink it con- 
uenient, the executor may be compelled to 
make 2 particular account 4, and ſo in diuers 
reſpes the law hath appointed the time di- 
uerſely. | 

But 


EiSHet time appointed for making of 


* Lind. in d, c.ſtatuti 
$.& poltquam.yerb. 
rationern. in fin, glofſ. 
ſuz tbidem. 
fL.2.de.adraſtr.tut.C, 
Lind.yvbi ſupr, 


a Text.inc.ſtatutum.$ 
& poſtquam.deteſtam. 
lib. 3. prouincial.. 
conftit, Cant. 

b Lindw.in d.&. & 
peſtquam.yerb con=- 
grue.& verb.rationem 
reddere. 

c L.nulli.C.de. Epiſc. 
& cler.Boic. inc, tua 
nobis.de teſta. extra. 
Conar.inc.z-cod.tit, 
d Lind.ind.c.ſtatutum 
verb.cengrue. & verb, 
rationem reddere. Io, 
de Canib.de exccutor, 
vlt.vol.$, noniflumum, 


q-10,. 


The ſixt part. 

But whatſocuer the Law hath determined 

herein,itis for the moſt part euery where with- 

in thisRealme obſerued,thatthe executors pro- 

miſe to the Ordinary by vertue of their oath, 

to make a true and perfeR account,whenſoeuer 

| they ſhall be thereunto called by the ſaid 0rd- 

<Text ind.s.poſtqu- zary ©,and therefore may be calledtoa generall 

' j-nbruy > cn - account within the yearef: yet I referre the Rea- 

verb, approbatam. der to the ſeuerall ſtiles of ſeuerall Courts, for 
his further information in this behalfe. 


Of the manner of making an 
account. 


| —— 
— 


1 What proofe is requiſite in the account. 

2 Of the diſtribution of the reſidue. 

3 Of the office of the Ordinary in the account. 

4 What manner of expences are to be allowed to 
the executor. 

5 Of the citation in the account. 


S. XX. 


FEXZSOF we reſpect what is to be performed 
Dill by the executor, who maketh the 


2 De forma _ ty > 
rationemprzclare Ol- F-4 Be | 
den.in.Tra&t.de exe- WARD A 2c uunt'3, he is not onely to declare 
cutor.vlt.vol.tit.$.8: ES what goods and chattels belonging 


9m pay ud. tothe teftator, he hath receined », and what 
b Molincus in conſue- debts and legacics hee hath payed for the te- 
ET. ſtator ©: andtof make due proofe of cuery pai- 


« Malin. ibid. ment,thatis to (ay of leſſerſummesby his oath, 
| and 


, 
» 
i 
! 
/ 
' 
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and of greater ſummes by other proofes,4 ſuch 
asthe Ordinarieſhall allowe of<, but alſo ifany 
thing doremaine oftheſaid goods and cattelsf, 
(the funerals together withthe debts and lega- 
cies ſatisfied and diſcharged s) the ſawe oughr 
co be diſtributed, and conuerted jm pos wſus Þ : 
neither ought the executor to apply any part 
thereof to his owne priuate vſe, morethen is gi- 
uen-him by the teſtator, or which the Ordina- 
rie ſhall a!lowe him for his labour, or for the 
like confiderationi, Bur of this diftribution of 
thereſidue (zx pios vſus) there is but ſmall vſe in 
theſe daies, as well forthat the reſidueis com- 
monly left ro the executors, as alſo for thatthe 
executors are afraid that ſome vnknowne debts 
due by the teftator, ſhould afterward ariſe, and 
ſo theexecutor be.compelled to pay the ſame 
out of his ownepurſe. | | 
Ifwe reſpe& what is to be performed by the 
Ordinarie in the making ofthis account, I ſup- 
poſe that it} doth appertaine vnto his office,not 
onely to examine the account, and to ſee whe- 
ther theſame be rightly calculated, and whe- 
ther the accomptant doe charge himſelte with 
the receite of the whole goods and cartels of 
the teſtator, and how much hee hath disburſed, 
either for funerals, debts,or legacies: butalſo 
to haue a regard what maner of expences the 


accomptant requireth to be allowed vnto him : 


for} ſumptuous and delicate expences are not 
to beallowed ; but honeſt and moderate, ac- 
cording to the condition of the perſons '. And 
7 Oo after 


4 To. And.in addic. ad 
Specul. de Inftr. cdit. 
$.nunc ver9.ycrb.quid 
fi executor, Lind. in c. 
{tatutum.verb.reddere 
rat:onem.lib.z.prenin. 
conſtic. Cant.Io.de A- 
thon.in Legatin.libers 
tatem. de executor. tee 
tam. Maſcard. Tra. 
de probac.verb.cxpen« 
ſx.concl. 722. 
© Mcnoch, d. caf. 209, 
Old. de executor, vir. 
yol. tit. 8, Maſcard. de 
probac. conclul. 720. 
L. cum ſcruus.. f, de 
cond.& demon. 
8 Magnacharta. c. 18, 
h c, ſtatutum. $.ſtatui« 
mus de teſta. lib.z.pro- 
uincial. conſtit. Cant. 
Cc. catbi deteſta. extr, 
Plowd. in caſ. intcr 
Norwood. & Read. 
DoR.% Stud, lib. 2.c. 
10.circa medium, 
i Text.ind.$.ſtatuim?, 
Quod tamen int. llige 
prout ſupra ſcripli ead. 
part.S.1.1n hn, 


k Menoch.d caſ, 209. 
Oldcn .d. tit.s, 


14, c.ſtatuti, &&tatui- 
mus, O14.d tic. 8.n.5+ 


The ſixt part. 
after due examination of the ſaid account , the 
Ordinaric finding the ſame to be true and per- 
fe, may pronounce for the validitie thereof, 
and ſo acquitethecxecutor,ſo farre forth as ap. 

m De quareattenden- . 

dus eft cuinſque forz PErraineth to the Eccleſtaſticall Court ». Bur 

Nilus. if vypontheexamination ofthe ſaid account, ir 
| doe appeare, that the executor hath not dealt 

* Vadcinfr,g.prox. faithfully, the accountis to be reieced ». 

But whether } we reſpe the office of the ac- 5 
comptantr, or of the Ordinarie, this 1s perpetu- 
ally to beobſerued, that the credirors to whom 
the teſtator did owe any thing, and the legata- 

» Specul.de Inſtr. dir. 71S ©O Whom the teſtator did bequeath any 
6.nuncveroaliqua. thing,andall others hauingintereſt,are to be ci- 
n-45-Lind.m d.c.ita- tedto bepreſent at the making of the ſaidac- 
tutum.$.8& poſtquam PO p : 
terb.ordinetion. counts, otherwiſethe account made intheir ab- 3 


? L. de vnoquoque. ff, ſence, a a bs noe mredadi: 
Me rgncq; fence, and theyneuer called, is not preiudiciall 
vnto them e; 


& lupr,cad.part. $. 14. 


——— 


Oftheend and effect ofan 


Account: 


1 The making of an account, ordained in fanoura. 
ble regard of teſtaments. ; 

2 The fel of a perfeft and iuſt account. 

3 The effeit of an vnperfett account. 


&. XX1. 


& He fendfor which it is ordained, that ; 
euery teſtamentaric executor ſhould 


be ſubie to make an account, is this, 
that 


Ga 
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that the lawfull teſtaments and laſt wills of them 
which departthis life , ſhould be fully cffeted 
and accompliſhed, according to their trucand 
honeſt intents, and that the occaſion of defrau- 
ding the dead man, and miſpending his goods 
by vahoneſt executors,might be preuented =. 

The + effe& which ariſeth of a true and iuſt 
account, isthis, the executor hauing well and 
faithfully performed his office,and madehis ac- 
count accordingly , ought to be acquited and 
diſcharged from further moleſtation and ſuites, 
as one that hath fully adminiſtred and finiſhed 
hisoffice Þ, neither ishe tobe called by the Or- 
dinarie to any further account c. 

But this finall f diſcharge and acquittance 
cannot be obtained , vatill the executor haue 
fully adminiſtred and accompted. And if any 
inferiour Indge (I meane vnder the degree or 
dignitic ofa Biſhop) doe grauntvnto any exe- 
cutor lettersof acquittance or finall diſcharge, 
beforea lawfull account of full adminiſtration 
and faithfull execution be made, that Iudge is 
ipſo facFo ſuſpended ab ingreſſu eccleſie by the 
ſpace of fixe moneths 4. Beſides that, the ac- 
quitrance it ſelfe doth not benefite the execu- 
tor, when it appeareth that he hath not fully and 
faithfully adminiſtred<. 


Of 


Oo 2 


2 Io. de Canib, Tra, 
de exec.ylt, vol. $. no-- 
niflimum. Io. Olden. 
cod, Tra. tir. $. & 
ſupr.cad.part.$.17. 


b Menoch.d.caſ.209, 
in {:n.Brook., Abridg, 
tit.acmſtr.n. I 4. 

c L. Semel. C. de A= 
poch. Olden. de exec. 
ylt,yol.tit.8.n.17. 


d c.tin.de tcſtam.lib.z. 
prouincial. conſtir, 
Cant.in 


© Lind.ind.c.fin.yerb. 
acquiet anciarum, 


a Panor.in c. Tohines. 
Boic.in c. tua nob1s. 
de teſta. cxtr. 
b Perkins.tit.teſt amet. 
fol. 92. Plowd in caf. 
inter Greis>, & Fox. 
Brook.rtit. excc.n.49. 
© L.pro hercde, ff.de 
acquir, hared, Mantic. 
A de conic&. vlt. yol.lib. 
I2.tit.g.n. 18, 
4 Maſcard.de probac. 
concl.44.n.5. 29.45- 
Firzh, Abridg; tit. cxe- 
cutor.n.z8. 
© Aditio hxreditatis 
quomodo probatur co- 
pioſe Maſca, Tra. de 
probac. qui per mu!tas 
concluſiones hanc ma- 
teriam proſequitur, in 


verb.aditio. 


The ſixt part. 


Of the executor refuſing the executorſhip, 
and whathe is to take heed of. 


————— 


1 The executor reſolucd to refuſe, muſt not med- 
ale as executor. 
2 Whois ſaid to meddle as executor, or wot. 


S. XXII. 


FERPA F the } executor named in the teſta. 1 


o C7 & 
FE) 


VS | 
#J 924 ment, reſoluc notto ftandtothe cxe- 
ff - . 
J BS! cutorſhip , hut to refuſe the ſame; 
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ES) then muſt he beware that he doe not 
adminiſter the goods of the deceaſed as execu- 
tor, for hauing once adminiſtred as executor, 
hee may at any time after bee compelled to 
vndergoethe burthen of an executor a, and al- 
ſo may be ſucd as executor by the creditors of 
the teſtator, though he cannot ſue others as ex- 
ecutor, for that he hath not the will vnder the 
Ordinaries ſealed. 

Aftmanis thenſaid to adminiſter as execu- 2 
tor , ſothat thereby hee may be compelled to 
ſtand tothe executorſhip , when hee doth per- 
forme thoſe as which be proper toan execu- 
tor <,asto pay the debts due by the teſtator,or to 
recciueanydebts duevntothereſtator,or togiue 
acquittances for the ſame 4,with other like aQse, 

Inſo much thar if a ſtranger (one I meane, 
who is neither executor nor adminiſtrator) ſhall 
aſſume 
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aſſumevpon him the officeofanexecutor,or ad- 
miniſtrator,by vſing the goods of the deceaſed, 
or by taking them into his poſſeſſion ; This isa 
ſufficient adminiſtration-to charge him as exe- 
cutor of his owne wrong, wherby they to whom 
the teſtator was indebted , may recouer their 
debt againſthim, ſo that there be no other exe- 
cutor or adminiftrator , who hath proued the 
will or adminiſtred the goods of the deceaſed,a- 
gainſt whom the Creditors may haue aCtion for 
the recouerie of their debts. **. But when the 
willis proued, or adminiftration graunted, and 
they intermedled : In this caſe albeita ſtranger 
take the deceaſeds goods into his owne hands, 
challenging them for his owne, and doe vſeand 
diſpoſe them as his owne , yet this doth not 
make him Executor of his owne wrong by 
conſtruQion of Iaw : becauſe there is another 
exccutor of right , whom the Creditor may 
charge, and againft whom hee may bring his 
ation **, And thoſe goods which theright Ex- 
ecutor taketh forth of the others poſleſſion,after 
he haueadminiſtred, are aſſets in his hands ©. 
And yet for allthis, albeitthere bean Executor 
which dothadminilſter, yet if the ſtranger take 
thoſe goods, and claiming to be executor , pay 

debts &receiuedebts,or pay leyacies,and inter- 
medle as executor: There, becauſeof fuch ex- 
preſſe adminiſtring as executor, he may be char- 
ed as executor of his own wrong,although there 

e another executor of right*+,as inthe former 
caſe where hee doth take the goods of the de- 
og Oo 3 cealed, 
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61) Do. Coke. lib. F. 
rclationum, fol.z3, 34. 
In Reades caſe. 


62) Remedium ordi- 
narium facit ceſlare ex- 
traordinarium,nec c0. 
currit Auxilium ordi- 
narium cum auxilio in 
ſublidium introdifto, 
L.In cauſe,d. 2, demte 
nioreff, 


6; )Do.Coke.vbi.ſupr, 


64) Ibidem, vnde fibi 
imputet; . Os ſuum, 
contra le , apperint. 
Nam expref]a nocent 
quz tacita nH nocents 
L.de reg. uf, 


65)Do.Coke vbi.{upr. 


66)Do.Coke.lib.s.rc- 
lationum. fol. zo. in 
Coulr. caſe. 

67) Neminilicet (bi, 
ius dicere, L. vnic. C. 
Nequis in caul. lan. 


68) Nemoex dolo (uo 
debet reportaxe Com- 
modum, L. j. ff. Inv 
fraudibus & dolis om- 
nibus modis occurren. 
C.(cdes de Reſer.ex. 

f Mantic. de coic,vlt. 
vol.lib.12.tit.9.n.18. 
£ d.L. prohzrede. 
Fitzherb. tit. excc. 


n-45. 

h 4 L.pro hzrede. 

4 Ead. L.pro herede.8& 
ibi DD.Lind.in d.c. 
ſtatutum. Fitzh.tit,ex- 
ecut, n. 38. Brook, tit. 


adrhſtr.n.6. 28, 


The ſuxt part. 


ceaſed, beforethe rightexecutor haue taken vp- 
on him the Executorſhip, or proued the will, in 
which caſe hee is chargeable as executor of his 
owne wrong , whereas the right executor ſhall 
not be charged but with thoſe goods which 
come to his hands, after he hath aſſumedvpon 


him the charge of executing the Teſtators laſt 


will *5. And here alſo it is to be noted, thata 
man ſhall be charged as exccutor of his owne 
wrong , which taketh intohis hands any of the 
goods ofthe deceaſed, although the Teſtator 
were indebted vnto him, atid hee onely iriten- 
dingto fatisfic his owne debt, doth take and te- 
taine ſo much of the deceaſeds goods, as doth 
counteruaile his debt and no more **, for hee 
may not be his owne Caruer in this caſe ©. Be- 
cauſe of the great inconuenience and confuſion 
which otherwiſe would enſue , for then whenſo- 
cuer any died indebted more then his goods 
wouldextend todiſcharge, cuery of the Gred [- 
tors would ftriue to ſarisfie himſelfe firſt, and by 
force ortort meanes barre the reſt from their 
right, contrary to right ©, 

Bur if a man doe thoſe aQts , which arenot 
proper to an executor , heeis not ſaid to haue 
adminiſtred as executor tothe effeQaforeſaidFf, 
as to feed the cattell ofthe deceaſed, leaſtthey 
ſhould periſhs, orto rake into his cuſtodie the 

oods of the deceaſed, tothe end they may be 
afefrom being ſtolne or purloined ®, or to di- 
ſpoſeoftheteſtators ro about the funerals i, 
for theſe be deedes of charitic common to euery 
Chriſtian, - 
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Chriſtian , and not peculiax to an executor, 
Likewiſe to make an inuentarie of the goods of 
the deceaſed, is not to adminiſter as execuor!, 
or to deliuerto the wife her conuenient appa- 
rell ®,or to take the teſtators horſe and ride him, 
or to vichim as his owne, ſuppoſing him nor to 
bethe teſtators but his owne n, or to take of the 
goods of the teſtator by the lawfull and vnfrau- 
dulent gift of the teſtator »: And generally,who- 
ſocuer as a meere treſpaſſer , entereth into the 
goods of the teſtator, whether it beto things li- 
uing, as horſe, kine, ſheepe , or dead things, as 
pots, pannes , diſhes , conueiting the ſame to 
his owne proper vie, and notto the vieof the te- 
ſator , as to the paiment of the teſtators debrs 
or legacies,doth not adminiſter as executor e. 
Which former concluſionsare generall true, 
when as another is named Executor, and as ex- 
eEcutor hath intermedled with the goods of the 
deceaſed,for then hewhich did without authori- 
tic take the goods ofthe deceaſed into his owne 
poſſeſſion, or diſpoſeth therof to his ov.n priuate 
vic; ſhalnot be ſubieR to be ſued as Executor of 
his own wrong by the creditors of the deceaſed, 


ſceingahey haue aRiionagainſt the right Execu- 
tor, and heagaine hath aRion againll the occu- 


piers ofthe ſa1d goods, withoutauthority as is 
aforeſaid #9, What if the Executor named in 
the Teſtament'proue the fame; whether is hee 
thereby tyed to ſatisfie the Creditors of the de- 
ceaſed.asonethathath adminiſtred? It ſeemerh 
that he isnot 7®, vnleſſe alſo he pay the fees due 

Oo 4 


out 


k L.non hoc. C.vnde 
legitimi.d.L.pio hare- 
de.Fitzh.tit.exc. n.zv. 
| Mantic, de conieQ. 
vit.yvol. lib.1 3. tit.9.n, 
t5. Tal, &Alex. in L, 
ylt.$. {in autem. C. dec 
ture del1b, que opinio 
communis elt aductſus 
Bar.& ctus ſequaces, vt 
refert Maſeard. de pro. 
bac.concl. 48. ſed cum 
diſtintione, vt 1b1 per 
cundem, 
m Brook. tit,admftr.n. 
6. Tuautem vide Maſ- 
card.de probac. concl. 
44.n.46.&c,Dyer.tol. 
166, | 
" Brook. tit.adrhtr, n. 
2$.Huc. pertinet quod 
ſcriptum reliquit Maſ- 
card.de probac. concl. 
45-n.46. &c. 
© Brook.tit.exccutor, 
n, 162.Maſcard.d.cocl, 
45-n.29.&c. 
P Brook.tit.cxccutor, 
n.165.tit.admſtr.n.q2. 


69)Supr.eod.$.n.62. 
cum ſcquen. 

70) Labridg.dez ca- 
ſes; xdit. An.dom. = 
1 599-fol. 175. vbirati.” 
onemreddit,quia pro» 
batio teſtamenti «lt o= 
pus if irituale, (inc ad- 
miniltratione, 


> 
Fi 


| The fixt Part, 
out of the goods of the deceaſed. What if the 


executor named inthe teſtament , doe take the 
goods to him deuiſed by the will , whether is he 
hereby adiudged to haue adminiſtred as execu- 
tor, and conſequently tryed to anſwerethe Cre- 
71)d.Labridgement, dicors as Executor? It ſeemeth that hee is ?*, 
- - ogg wana vnlefle they had beene delivered vnto himby 
; (pai another , in which caſe itſeemeth that hee hath 
«Brook. tit. adriſtr, not adminiſtred to the effe& aforeſaid. 
n. 26, Quamuis 1wre Howbeit, in theſe caſes and ſuch like , who- 
ciult certo centws*%> {gener feareth to be adiudged dmi- 
cum, qui res perituras, JOCUC | ged executor , admi 
| eo leccryme.cue ao niſtring of his owne wrong, the molt ſafe courſe 
ſbaxir in ha canſs 15NOTTO Meddle at all, but vtterly to abſtaine 
eſſc,vtpro hzredenon from all manner of vſe of the teſtators goods, 
gcllerit, quiahoc non anq namely, let him beware that he doenot ſell 
ad eundi anmo factum 


efſe preſumitur, d, L, ANY g90ds,0r kill any cattell ofthe deceaſed 4. 
pro hzrgde, 


THE SEAVENTH 
PART OF THIS TESTAMEN- 
TARIE TREATISE, 


DECLARING BY WHAT 
MEANES TESTAMENTS 
or laſt Willes become 
. voide, 


The Paragraphes or Chapters of 


the laſt part. 
7, 1 what meanes teſtaments or laſt willes 
1 become void, | $1 
V JV} Of teſtaments made by feart.. oy 
Genin Of teſt iments made by fraud. _ $3 
» Of teſtaments made by flatterie.. ...- ..,\ \. «$4 
Of erronr. bh | S.5 
Of vncertaintie. 8.6 


Of uucertaintie , either becauſe no certaine perſon 
46 named, or ſome being named , none of that 


name u to be found. 8.7 
Of uncertaintie ariſme , for that there be diners 
perſons of one name. $.8 


of 


The ſeauenth part. 


Of uncertainty by occaſiow of alternatine or diſuun- 
ae ſpeech. $.9 
Of uncertaintie reſpecting the thing bequeathed. 
8.10 

of uncertaintie reſpecting the time or aate of the 
teſtament, viz. where two teſtaments appeare, 
and it is vncertaine whether is the latter. S.11 


Of an vnper fett teftament. $.12 
Of the defect inthe teitators meaning. S.13 
Of a later teſtament. Y $.14 
Of renoking the teſtament made. C.15 
Of cancelling the teſtament made. $.16 


Of the alteration of the tate of the teſtator. $.17 
Of forbidding or hindering the teſtafor to make an 


other teſtament. C.18 
When he that is named executor, cannot or willnot 
be executor. $.19 
Of ademiption of legaries. $.20 
Of tr anflation of legacies. $.21 


Of dinerſe meanes whereby legacies are loſt, conſi- 
derable in the perſon of the legatarie as of enmi- 
Hee. $,22 

Of the death ofthe legatarie before the legacie be 

Eo p S. 2 3 

Of the defiraction of the thing bequeathed. $.24 


BY 


232 


BY WHAT MEANES 


Teſtaments, or laſt willes 
become voide. 


Theſcauenth part. 


x Teſtaments loſe their force rwo wayes. 
2 By what meanes teflaments are voidefrom the 
beginning. 
3 By what meanes the teſtament once good , is 
made voide afterwards. 
How we may know when the teſtament is void 
from the beginning. 


F. 1. 


J Itherto of thoſe thinges 

& which appertaine to the 

E making and accompliſhing of 

V/A teſtaments : now of ſuch 

things as tend to the 4;{/o- 
'B /ution thereof. 

1 CSE Albeit } the meanes 
wacceby teitaments and laſt willes doe looſe 
their force, bemany 3: yet they may be redu- 

ced to two Þ, 


a De quibus Viglius 
in ſua method.iur.ci- 
uil.lib.9.c. 5.cum.ſeq.. 
d Vielivs in tit.quib, 
mod.tcſ.intir. loktit, 


The ſeauenth part. 
The firſt is, when there is ſome 9rig7nall de- 2 


fe or corruption in the teſtament <, which 


© L. fquzramus i. de 


telta, may happen diuers waies, cither becauſc the te- 
ator us ſucha perſon as tarnot make a teſtament 

4 Supra part. 2, or laſt will 4, or becauſe the things bequearhea are 
mo Peg not deniſable by will < , or becauſe the marer of 
- Fino a the diſpoſition s vnlawfull* , or for that the per- 

8 Suprapart.s. fon named Execntor ts incapable thereof , or for 


b Intr $.prox.cum $5. ſome Other cauſe hereafter expreſſed b : and ſuch 
(eq riquead $:14: atreſtamentor laſt will being voide originally,or 
ES. WEPEY from the beginning,is called N/{nm,lomtimes 
rit.quib.mod, refta.ine 7771/1112, Or 107 Tre fact um. 
fr. Inſtit. The other meanes 1s , whenf} the teſtament 3 
or laſtwill being free from originall fault, doth 
+ ,>—p5 «pln afterwards become voide k. And this allo may 
1 6.poſteriore. 1nſtit, *RapPEN diuerſe waies,as by the making of a later 
quib.mod teſta.infir. feſtarment, or by revoking or cancelling of that 
2 1605 ov BA '«. Whichis made® , or by alteration of the ſtate of 
fta.del.t.& int.ss. theteſtator n, or by forbidding or hindering the 
T5.16 | teftator to makeanother teltament », or it hee 
$ alio Inſtit.quibus : 6 ; s 
mod.ceſta.infir. &.in- that is named Executor ll not, or doth become 
on. © 22 wnable ro be execmtory , and by many other 
ee ES C. meanes, more particularly ſhewed hereafter 4. 
&infra$ 18. And this kinde of teſtament which once being 
+0069 mags good, becommerh voide ex poſt facto , is ſonie- 
6.19. timescalled r#prum, ſometimes irritum*. 
4 __ reli= Touching the former of theſe voide teſta- 
moon es rupe.g MENTS, foraſmuch f as we haue already declared 4 
irrir.ceſtam. # d.$ alio - who may make a teſtament, what thing may be 
-- <p diſpoſed, what forme1s lawfull, and who may 
beexecutor or legatarie * and on the contrarie, 
what perſon cannot make a teſtament , what 


thing 
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thing cannot bedeuiſed, what forme is not law- 
full,and what perſon is not capable of an execu- 
torſhip or legacie, it is a matter of little labour, 
and leflc difhcultie , by examinarionof the pre- 
miſles, rocolle& and diſcerne when the teſta- 
ment is originally voide, either in reſpect of the 
reſtator, or of the thing bequearhed , orofthe 
forme of the diſpoſirion, or of the perſon ofthe 
executor or legatarie. Whereuntoit may be ad- 
ded, that the te(tament is originally voide, or at 
the leaſt voidable by exception, whenthe teſta- 
tor is compelled by feare', or circumuented by 
frand*, or ouercome by immoderate fluterie »,to 
make the ſame. Ir is alſo voide from the begin- 
ning ſometimes by reaſon of error *, ſometimes 
by reaſon of vncertaintiey , and ſometimes by 
reaſon of ;zzper fettion, and ſometimes becauſe 
the teſtatorhath not animum teftandin , a mea- 
ning to make his teſtament or laſt will. 
Touching the other kind of thefe teſtaments, 
ſuch Imeane, as were good at the firſt but doe 
become voide afterwards, weſhall ſpeake more 
particularly hereafter. 


Of the Teſtament made 
by teare. 


1 Exception of feare deſtraitth the teſtament, 
2 Whcther this exception be prejudicial to any 
ether then to the Author thereof. 
* 3 Whatiftheteſlamens be confirmed with an oath. 
| 4 What 


5 Infra &.prox, 
tInfra$. 3. 
u Infra $.4. 


« Infra$.s. 
Y Infra $.6. cum ſeq, 


Z Infr1$.12, 


2 Infra.S. 13, 


The ſeauenth part. 


4 What if the feare be not of preſent hurt. 

5 What if the teſtament be made after the time of 
the violence offered, and not at that inſtant. 

6 Whether the teſtament made by feare be voide, 

, Ipſoiure. 

7 Vaine feare hindereth not the valiaitie of the te- 

- flament. g 

8 The > gy: confirmed after feare be paſt, is 
good. 

9 The teftament is good , ſauing in fauonr of the 
Author of this feare and his complices. 

Io What if the teſkator proteſt that hee made his 
teſkament being compelled by feare , whether 
doth this proteſtation make voide the teſtament? 


= Nihil conſenſui. de 

reg. iur. ff. S. II. 
Þ Bar. in L. fin.ſfiquis 
alique teſtariprohib. 
ﬀ. Iaſ. & Sichard. in 
Rub. fi quis aliquem. 
C.quamuis commnni 


Othing is more contrarie to free 

conſent then feare *:worthilyf there- ; 
mr foreis that teftament to be repelled 

RY, which is made vpon iuſt feare », 


non fitipſo iure nulli, which concluſion is diuerſly both extended and 


ytper gs > ran limited. | 

Cp ee ſtre — The firſt extenſion is , that the teſtament 
<p pra IPs. made by feare is vneffeQuall ', not f onely in 2 
Alicnomohib far. reſpect of that perſon who pur the teſtator in 
ind.L.fn. BoG. Tract feare, butalſo in reſpeR of other perſons allo «; 
var. tir. de his qui P1®- albcit ignorant of that feare wherewith the te- 


hib.alique teſtari. n.4. n * f 
« Bar & Bofl.vbi fupra ſtator was conſtrained in their behalfe 4. 


contrariam ramen opiv» Secondly the f teſtament is ouerthrowneby 3 


Ione Tal. & Si- : ; 
chardinRub.Gous ali. NE EXCEPtion of feare , albeit the teſtator did 
quem.C.ſed diſtingue, with an oath confirme the ſame , during the 


vtinfrain limitac. 4. feare®, 
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feare ©. For where a man being ouercome with 
fcare,tothe end he may eſcape that danger,doth 
ſweare with his mouth to performe that thing, 
which hee intendeth not in his heart: this oath 
doth not giue any ſtrength to that actef ; but 
contrariwiſe the ate is ſo much the weaker, by 
how much the ſuſpicion of teare by this extor- 
tedoath is madethe ſtronger. 

Thirdly f, not onely thatteftament is depri- 
ued of lawfull force , which the teſtator is con- 
ſtrained ro make by preſent force and violence, 
bur that alſo where the teſtator is but onely 
threatned with future euils , being ſuch as may 
moue luſt feares *: although by the ciuill law in 
other reſpects, that is to ſay,'of greater or leſſer 
puniſhment of the author of this feare, theres 
great difference , whether hee exerciſe vio- 
lenceagainfſt the teſtator, or threatnings onely, 
as alſo whether the violence bee open or ſc- 
creth , of which puniſhment wee haue no great 
vic in England , except it bee for forgerie of 
willes i. 

Fourthly , albeit f the teſtament were not 
made atthe time of the violence or threatnings 
executed, bur afterwards : yetthe cauſe of the 
feare (till enduring , it is ono more force then 
if it had beene made at thetime ofthe former 
beating or threatnings &. 

Thelimirations of this former concluſion are 
theſe. Firſt, the teſtament} made by feare is 
not voide ip/o iure, but voidableby the helpe of 
exception! : thereaſonis, becauſe hee! oth " 
a 


e c.quamuis.de paQtis, 
lib. 6. 


*DD.in d.c.quamuis, 
Felin.in c.fi vero.de iu- 
retur.extra, n$.de- 
clar.4. 


£ Sichard. ind. Rub. 
f quis aliquem, C.n.z. 
Jaſ.in $.quadrupli. In» 
ſtir.de aftion.vbi tra- 
dit quinque genera 
metus, 


b Sichard, in d.Rub. 
Lul.Clar.s falſum.& 
prat.criminal. q.8z. 
i Stat, Eliz,an.5.C.I 4. 


t Zaſ.inL.fi ob turpe. 
f.de cond.indeb. Pec« 
kius, Tra. de telta. 
coniug.lib.1.tit.9.n.3. 
| Bar.in L.fin.f quis 
alique reſtari prohib. 
f Are.in L.1.f,de teſt. 


The ſeanenth part. 


=L.Cmulicr.$.pen., 2Qthrough feare, doth after a ſort conſent=, 
quod me. caula, that 15 to ſay, of two cuils he chuſeth theleſle T 
" Welenb.in rit.quod andis willing rather to make ateſtament, then 
met. cauſa ft. . ; 
© Welenb.ibid. to incurre the perill threatned 9, And albeit 
ſome be of this opinion, that the teſtament 
'_  madeby feareis voide,zp/o iure 3 and that inthis 
Þ Vaſq. de ſucceſſ.crea. Lu 41 - : 
£.17.rcquiſit.22.Taſan Caſe 2 conſtrained will is no will, being rather 
Rub.ſi quisalquem te- 220/untas then voluntas v , yet the common opi- 
1p" n. , Non is againſtthem 4, vnleſſe the coaQtion be 
Graff, Theiaur, com. NOt conditional, but preciſe, neceſlarie, and'in- 


Op.S.teſlm.q. 83. S02- euitable r, 


r d.lib.verb.te{!m. | Wy Ar 4 4 . 
NG  Mancloc: Theſecond limiration is, when + thefeare is 7 


n 56.57, Mantic.dc £6. ? . : , 
iedt.vlevol.lb.x. ti. buravaine feare* (fora juſtfeareonely, that is, 
OW omins {uch 2 feare as may mouea conſtant man or 
deeſt voluatas. Weſen, WOman' , maketh yoide the reſtament*; as the 
in tit. quodmet.canſa. feare of death, orof bodily hurt , orof impri- 
5 L.fiquis abalio ff.de ( c > Call G f 
re.ind.L.yani de reg, {ONment , or 0 the loſle of all or moſt parro 
zur. f, goods, andſuch like feare) whereof no certaine 


#1. copr wer rule can be delivered, bur is left to the diſcre- 


quz me. cumextra. Ton ofthe Iudge, who ought not onely to con- 

Mantic.de conicQ.vlt. Gqerthe quality of the threatnings, buralſo the 
yol.lib.z. tit,7.n.6. ; _ 

erſons as welithreatned, as threatning  andin 

the threatned, the ſexe, the age, the courage,or 

u Menoch de Arb.Tud. puſillaminitie :and in the perton threatning,the 

ca 135.Maſcar, Tract. power, the diſpoſition, & whether he bea mecre 


de probac.concl.1054. A. 
Sas Mienoch, Trad: boaſter, or performer of his threats». 
de preſumnp. lib. 2, 
PEEwTLE. there is no cauſe of feare , doe ratifie and con- 


xL.2z,C.dchisquz vi, vas 
&c. 49 won 4 * 6rmethe teſtament, 1ſuppole the teſtament to 


de conditt. indeb. Si- be good in laws, 


care. Lfpr aim. Fourthly, wheref it is ſaid thatthe teſtament 5 


C.dc tus quz v1, &c. 


n.3. is vneffeQuall, as well in reſpeRof the author of 


the 


Thirdly , if the + teſtator afterward , when g 


It 
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the feare, as of others for whom hee extorteth 

any benefite in theteſtament : yer iftheteſtator 

of his owne accord , doe in the ſame teſtament 

bequeath = legacie to any other perſons be- 

ſides thelc afore named , the teſtament in that , z,c;aq 1. 64.n-3.6 

reſpectis notvnlawfull y. quls.clig Balm x 
10 Fiftly,if thefteſtator after themaking of the cod.tit,C.n.7; 

teſtament, doc affirme or proteſt generally, that 

the teſtament by him made was done through 

feare: not cxpreſling particularly by whom he 

was compelled thereunto , ſuch bare proteſta- 
7 tion doth not make voidethe teſtament=: but if * Bald.ind.L.z. Man- 
the tcſtator doe expreſſe by whom he was con- *i©-4< conieet.vir.volu, 


ſtrained , proteſting that hee would gladly al- ——_ 


. rer the teſtament , but for feare of the perſons * Manic, vbi pra. $i- 
by him named; by ſuchaſſertiontheteftament fhard.in Rub. fquis- 
f is voide , atthelcaſtin the prejudice of thoſe &,.5, 
- perſons 2, . 
: Of Teſtaments made by 
c 
fraude. 
N 
r = Mt rey; 
(- 1 Fraude 4s deteſtable as force. 
c 2 Whether all maner of deceit be ewill, 
3 What if the deceite be very ſmall. 

ng 
- Op I I I. 
0 | 

8 Raude ts no lefle deteſtable in lawe 
It 9 / then open force*, wherefore when the * Q1den. dean, 

c f "—_—_ clafl.;.fol.g18.inac2 

d 21 teſtator is circumuented by fraude, the on.cxteftamento 


Pp. teſta- 


The ſeauenth part. 


*L.non enim.de in- teſtament is of no moreforce, then it hee were 
offic reſta.L.1.de ex- , 
conſtrained by feared. | 


cep.doli.ff. 

Fax in tit, de dolo Neuertheleſlef when the deceit is noteuill, 
ma 0, = . . © 

4 Bald, in L. 1.6 quis but good, (for all deceit is not cuill<) ſuch de- 


aliquemteſtariprohib. Cit doth not hinder the teſtament 4 : for exam- 
- = -"__—— Rub. ple, the teſtator intending to beſtowe all his 
| goods vponſome vileand naughty perſon,omit- 

ting his honeſt wite and dutifull children; if the 

wite or children beguile thereftator,perſwading 

him that that lewd perſon is dead, or by ſome 

other meanes decciue the teſtator , and ſo pro- 

cure themſelues tobe madeexecutors , or vni- 

uerſall legataries: this deceit is not reproued as 

eull, and therefore the teſtament is not to be re- 

*Bald.ind.L.1.n.17. pelled as vnlawfull c. | 

It ſeemeth} alſo, that the teſtament is not 

voide, when thedeceite is very light and ſmall, 

fc.cum dileQus. de his 1UCN 23S cannot beguile a prudent man or wo- 
quz vi yel metus cauſa man f: foras that feare onely is termed iuſt,and 
_— is ableto ouerthrow the teſtament , which may 
oucrcome a conſtant man : ſothat deceit onely 
ſeemeth ſufficientto repell the approbation of a 

e Panor.in d.c. um ltament, which may deceiue a prudent per- 
dileQus. n.4. Marci, ſon 8. Howbcit (it this limitation be true) yer as 
Ry inthat caſe itisleft tothe diſcretion of the ludge 
leganter. . de dolo.in ©0 determine what feare is iuſt , reſpeRing the 
prin..d. L, quality of the threates,together with the diſpo- 
ſition of the parties: ſo in this caſe the Iudge 

comparing the deceitewith the capacity or vn- 
derſtanding of the perſon deceiued, may beſt dil- 
cerne, whether it beſuch a deceit as may ouer- 


» Arg.d.c.dileus, throwtheteſtamentornot », - 
Bs , = ow 
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c How the teſtator may be induced by fraud to 

make or reuoke his teſtament, were it not that 
, 2 the craftie would put the ſame in pradliſe, is a 
4 thing not altogether vnworthie the vnderſtan- 
q ding. Burt leaſtby inſtrufting the better to auoide 
S the ſame, I mightalſo —_ the euill affected to 
- follow theſame: Sufficeth ir, to referre theRea- 
Ee der tothat which hath beeneſpoken of captious 
2 willesi, and to that whichhereafter ſhall be vt- 
C tered of forbidding or hindering the teſtator to 
”y make oralter his will *, - 
[- 
'S _ 
* Of Teſtaments made by 

flatterie. 

Mt 3 | _ 
, 1 Flattering perſwaſions not alwaies vnlawfwll. 
,f 2 What if feare goe before. 
q 3 What if fraud be intermingled withflatteric. 
Y 4 What if the teftator be wnder the gouernment of 
y the flatterer. | 
" 5 What if the flatteries be immuderate. 
F 6 What if the Teffator haue made 4 former Te- 
- ſtament. 
Ee 
1 $.I1III. 
= 7 | 
;C 1 Fax T isnot}vnlawfull for a man by ho- 
i- Rf BJ neſt interceſſions and modeſt per- 
f- | LF At ſwaſions , to'procurecither another 
r- Ya 


| Suprapatt.4.5.11, 


LInfa$.18, 


2 Olden.deaQtion. 
perſon or himſelfe to be madeexe= (1af.;tol.518.ation. 


cutor a: neither is it altogerher vnlawfull for a «x teſtaments. 


Pp 3 man 


m =_ EE Orem o—_ — _— 


I CENT 


— —— 


The ſeauenth part. 


man, euen with faireand flattering ſpeeches, to 
moue thereſtatorto make him his executor, or 
b L,vle.Ciquisaliquem tO giue him his goods », except in theſe caſes 
teſtariprohib.M.& C. followin g. 
+60: 6hd ann The firſt caſe is, when t he that is made ex- 
ecutor , did firſt beate or threaten the teſtator, 
and thereby did put him in feare: for then itis 
juſtly ſuſpeRed and preſumed , that the teſtator 
© Peckivs de efla.con- 15 moued to make his teſtament, rather by feare 
welb.r.<.9.n-73.2% then by faire ſpeeches<. 
quis aliquem reſtari The ſecond caſe is, + when vnto flatterie is 
RR _ =  loyned fraudor deceit, 
verb hoc fortiue. Thethird caſc is , when the teſtator isa per- 
__ L.vit.n. ſon of weake iudgement,andeaficto be perſwa- 
ehcp "3 Mc. ded, and thelegacie great ©, 
noch.d.caſ.395.n.41. The fourth caſe like vnto this is, when the 
qa qt, 4 feſtatoris vnder the gouernment ofthe periwa- 
Dec.conlil.489. der, or in his dangerf : And therefore if the 
ON —_— Phiſition during thetime of ſickneſſe, be inſtant 
coniug.lib.1.c.9.n.6, With the teſtator to make him his executor, or 
Bar.in L.Archiarr.de to give him his goods , this teſtament is not 
7 679 on * goods; for thelaw preſumeth, that the teſtator 
inc. 17-cod, [1b. Lucas did it, leaſt che Phiſition ſhould forſake him, or 
erpennain &-F-2" negligently cure him b. So it is if the teſiator 
——_ being ſicke, his wife negleR to helpe him, orto 
Garrelus ezrotomedi= proujde remedie for therecouerie of his health, 
jr ym *,z. and neuerthelefle in themeanetime bulily apply 
him with ſweetand flattering ſpeeches, tomake 
her his executrix, or to beſtowe his goods vpon 


timuu/que dolor. 
i Peckius. d.lib. 1.de her: for in this caſc, the diſpoſition 1s vneffe- 


op 
Co . » . 
deci by; Thefift calc 15}, when the perſwader is verie 


1mpor- 


w3 


4 
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importunatek; for an importunate begper is 
compared to an extortor!,and it isanimpudent 
part {till togape and crie vpon the teltator, and 
not to be content with the firſt or ſecond de- 
niall =, 


The ſixr caſe isf,when the teſtator hath made 


another teltament before,for then the latter te- 


{tament made at the inſtigation or requeſt of a- 


nother perſon, is not good in preiudice of the 
former », as elſewhere 1s and ſhall bedeclaredo. 


Of Error. 


I 
2 


— — 


Error may happen in diners reſpects. 

Of error in the perſon of the executor or lega- 
tarie. 

Of error in the name of the executor or lega- 
tarie. 3 

Of error in the qualitie of the executor or lega- 
tarie. | | 
Whether a falſe cauſe makes void the diſpeſution. 
Error in the thing bequeathed, manifold. 

Of error in the proper name of the thing bequea- 
thed. [19.24 

Of error in the name appellatine of the thing be- 
queajied, 

Of the difference betwixt a proper name , aud 4 


aims, appcllatiae. 


10 Anobi-tton with the anſwere. | 
11 Certaine caſes wherein error in the name appet- 


latine is not burtfull, 97s: 1 
Pp 2 12 Error 


£c,60,20.q 2.Abb.in 
c.prxterea, de ofhic. da 
lega.extr,. Menoch.de 
Arbitr.Tud.caf. 395,n. 
41.& latins Peckins d, 
C.9-N.9. 

| Imol.in c.petitio.de 
tureiur, Peckwsind.c. 
9.n.9.L.1.. perſuade 
re, f.deſer.cor. 

m Peckius vbi ſupra, 
Rebuff.Tra&.dere- 
ſcrip.ar.2. gloſſ. 3. 
n1Socia.Tun.conkl.14. 
yol. 2.Peckius ind, 
c.g.vcrhic.tertio. 

© Supra part. 2.H.27. 
infra $,14.limicac.4e 


8 L.quoties F.dc hat- 


Theſcauenth part. 

12 Error in the ſubſtance of the legarie oth deftroy 
the lepacie. 

I3 Error inthe quantity of the thing bequeathed, 
is not hurtful, 

I4 Certaize caſes wherein error in quantity doth 
deſtroy the legarie. # 

15 Certanecaſes wherein the error in the quanti- 
ze of the thing bequeathed «s a certaine boxy is 
not hurtful. 

16 Error in the quality of the thing bequeathed, 
doth wot deſtroy the legacie. 

I7 Error inthe forme of the diſpoſition, doth de- 

froy the force thereof. 


F. V. 


RET Rror doth ſometimes ouerthrowthe 
vs WRAY diſpoſition of the teſtator,ſomerimes 
Y GSH not: Thereforethat wee may vnder- 


y — w 
, 


BE ftand whether this error hurtor not, 


. we are to conſiderf whether the error doth re- 


ſpeftheexreonter or x after the ching bequea- 
thed,or the forme of the aiſpeſurron : And if it doe 
reſpea theexearororicgatarie , then whether 
theteſtator doe errein the per/on,or in thename, 
or in the qualzy of the executor or legataric. 
When | the teſtator doth erre in tho perſon of 2 
theexecutor or legatarie , ſuppoſing him whom 


| hee maketh executor, or to whom hee doth be- 


queath any legacie,tobe anotherperſon then he 
is,the difpoſirion is void=:for exarmple.cthe reſta- 
tor zntending to make JohnarStileisexecutor, 


OT. 
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or to giuetoIJohn at Stile an hundred pound, hee 
faith,l make lohn at Noke my executor,orl giue 
to Iohn at Noke an hundred pound. In this 
caſe neither can Iohn ar Stile, nor Iohn at Noke 
be cxecutors, or obtainethelegacie>. Therea- » pn,inq.L quotes. 
ſon isthis: Tohn at Noke is excluded,becauſe the | RE 2; 
teſtator neuer thought it. Iohnat Stileis exclu- , — 
ded, becauſe the teſtator neuer ſpoke-it : for © L.finnomine. C.de 
meaning without ſpeaking isnothing, &ſpeech i. 
without meaning islefle c. L.Cin nomine.Ripa. 
When? the teſtator doth erre in the »awe of in L.fiquismn fund. 
the executor or legataric, and not inthe perſon, 9,559: quem 
{uch error doth not hurt4, but in certaine ca- f Sicha.in d.L.fi in no+ 
ſes: oneis whenthe teſtator is blinde; for then 7i2<-2-14; Ripa.in.T.. 
Rag 1 quis fundi.ff.deleg.1 
it is ſuſpected that the teſtator 'doth miſtake the yi cblimitat haneli 
perſon, together with the name<. Another i mitac.quando Viz.na- 
when the treſtator doth erre inthe name of his nes of 
owne ſonnef, or of his fathers: the reaſon is, *Ripa.in d.L.Gquam- 
for thatthis groſſe error doth notethe teſtator Wen: |. al ind. 
of folly h : But afoote, or hethat is nor of found 7. 6 in nomine. 
memorie cannot make a teſtament : much more s- ra 2900 $-4. 
is the diſpoſition voide, if theteſtator doeerre in | p17, cumin libe. 
his owne name: as if the teſtator ſay, I Peter ris.C.dehzred.inſtit. 
make my teſtament, where hisnameis Iohn:for = 
this is aplaine and cujdent proofe of his folly, qur.com.op.s.Inſtitu- 
or lackeofſufficient memorie!. pars rake. 
When} the teſtator doth.erre in the quality \;, 4c cond. & de. 
of the executor or legatarie , this error is not mon.c.1.29.4.1.Mag- 
hurtfull = , vnlefle that quality were the finall —_ _ 
cauſe wherefore the teftator made him execu- qe Caſtro. in L.quo- 


a ; re tics, dehered.mftit, 
tor or legatarie: for the error in ſuch a qualitic 10%* eebeflio 


doth make voide the diſpoſition »: for example; <q, 
Pp 4 tho 


©q.L.neque,&ib+DD, 
& Graft Theſaur.cs, 
op.$.Inſti.q.29.n 4, 
ybircfert hanc ©p, «ſle 
receptam ab o!mmbus, 
nifi fortaſle teſtator fo. 


Jet appellare illum c6- | 


ſin2uineum ſuum. 

P Bar.in L.demonſtra- 
tio & quod amcm.ff de 
cond.X demon.n 13. 
q Bar.vbi ſupra verb, 
qua di caula proxima, 
1 L.fui f,de haxred.in- 
ſtit. Sichard. in Rub. Ce 
hxrcd inſtit. C.n.3,. 
SL cumtile. &.foliam. 
de cond.% demon.lf. 
. &.longe.Inſtit.de lega. 
r Glofl; in L.1,C.de 
falfa cauſa adieR.& ibi 
DoRores. 

1 Bar,in d. L.demon- 
ſtratio, $. quod autcm. 
d:cond.8& demon ft:n, 
1 2. & Paul de Caftr.in 
d.L.n.s. 

X Secns fi cauſa fit 1m- 
pulſivatantum, quz ab 
12norante adjjcitur, ra 
allaquanticaque falfa, 
no viciat diſpoſitions, 
niſi forte non cauſati- 
ve,fſed conditionaliter 
fit adieQa, quia tunc 
viciaturdiſpoſitio,fiue 
intellexerit, fiue igno- 
raucrit teflator cauſam 
illam non exiſtere. S1- 
chard.d.Rub.Paul.de 
Caſtr.in d.L.demon- 
ſtratio. Minſing.& alij, 
in d.S.longe. Inftit de 
lega. Vieelij Method. 


jur.cjuil lib.1 2.c.10.excep.,71, Y 


The feanenth part. \ 


the teſtator ſaith, I make my coſin Tohnat Stile 
my executor, or] gineto my cofin Iohn at Stile 
an hundred pound:inthis caſc,if [ohn at Stilebe 
not coſin tothe rcſ{tator, hee cannot obtaine the 
executorſhip, or legacie®. Hereunto it may be 
added,thatifthe tettator doertoniouſly expreſſc 
afalle cauſe,the diſpoſition is voidy:for example; 
the teſtator ſaith, becauſe thou didſtlend me an 
hundred pound , I bequeath vnto thee an hun- 
dred poundg;or becauſe my fonne 1s dead, thou 
ſbaltbe my executor : In which caſesthe cauſe 
being falſe,the diſpoſition is ofno force. And al. 
though it be written, thata falſe demonſtration 
orfalſe cauſe,deth nothurt the diſpoſition: yer 
thatis to be vnderſtood, where the teftator doth 
notignorantly,but wittingly * expreſſe theſame. 

But | when the teſtator doth ignorantly ex- 
preſſe a cauſe, which is ſo annexed vnto the lega- 
cie®, as without the which cauſe he would not 
haue ginen that legacie*: in this caſe the cauſe 
being falſe, the legacicis voidy. x 

If chef error touch the thing bequeathed,then 
weare to enquire whetherthe teſtator do erre in 
the »ame, orin the ſpbFance,orin the quality,or 
inthe quentity of the thing bequeathed. 

Theferror of the te{tator in the proper name 
of the thing bequeathed, doth not hure the va- 
liditie of the legacie, fo that the body or ſub- 
ſtance of the thing bequeathed be certaine >: 
for example ; the teſtator doth bequeath his 


=EP 
Porcins ing.longe.Inſtit,delcga. & ibi Minſing.n.2.Si- 


chard.in Rub. dehz1ed. infti C.& Paul in d. L.dcmonſtratio. * $ fi quidem in nomine. 
Inſtit,de lega.quz ſeatentia communis ef, Graff, Theſaur.com.op.F Legatum.q.65. 


horſe 
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horſe Bzcephal, whereas the name of hishorſeis 
Arundcll :this error is not hurtfull,but that the 
legatarie may obtainethe horſe 4r«ndell, if the 
teſtators meaning be certatne *: fornames were 
deuiſed to difcerne things >: If therefore we haue 
thething,it skillerh not torthe name <, 

Thef error inthe name appellative of the thing 
bequeathed, doth deſtroy the legacie 4 : for ex- 
ample; thereſtator intEding to bequeatha horſe, 
doth bequeath an oxc,or meaning to bequeath 
gold,doth bequeath apparell : in borh theſe ca- 
ſesthe legacie is void ©, The reaſon of the diffe- 
rence ([ meane of the diuers cffeas betwixt the 


error in proper names, &the error in names ap- 


pellatiue) is becauſe faproper name isan acci- 
dent, attributed to ſome ſingular crindiuiduall 
thing, to diſtinguiſhthe ſame from other ſingu- 
larthings of the ſame kinde : whereas names ap- 
pellatiue dorefpetheſubſtance of things,8& be- 
ing common toeuery ſingular of the ſame kind, 
make themto differ from things ofotherkind or 


ro ſubſtancef. Againſt f this reaſon it is commonly 


obiected, that words ornames arc but inuented 
to ſignifiethingss, and thatthe words of the te- 
ſtator are to be drawne euen into an improper 
ſenſe,to maintaine the wil and diſpoſition ofthe 
reſtator, To the which obieQion it is anſwered, 
that theſc words which haue a manifolde ſenſc, 
may be ſtretched to that ſenſe which is contai- 
ned therein, albeit improperly ; but to compre- 


hend thatſenſe,whichis not at all within copaſle. 


ofthe words, .ncither properly 5 
they 


*Par 7.1f. & altj,in Lf 

quis in fridt ff deleg.r. 

"EL.l1beo ft. deſup.leg. 

© d.& f1 quidem in no- 

mine.Init.delegs. 

4 >1Gu.s in tundi.ff.de 
cg.1, 


ed. L.fi quis in fugdi. 


f Minſing.ind.g.h cul. 
dem 1n nomine. n. 8. 
DD.ind. L.fi quis. & 
in L.h1 110mm. C. 
deteſtam. 
e Text.in d.$.fi quide 
in nomine. | 
bL.non aliter.de leg. 
> f, Mantic.de con- 
ic.vlt.yoLlib.z tit.g. 
n.2. 


©4.L.neque.&ib;:DD, 
& Grafl, Thcſaur.cs, 
op.$.Inſti.q.29.n 4, 
ybircferthanc«p, «ſe 
receptam ab o!mmbus, 
niſi fortaſſe teſtator ſo- 
Jet appellare iilum c6- 
ſn2uineum ſum. 

P Bar.in L.demonſtra- 
tio & quod amcm.ſt de 
cond.X demon.p 13. 
1 Bar.vbi ſupra verb, 
quaJa caula proxima, 
1 L.fui ff.de hxred.in- 
ſtit. Sichard. in Rub. Ce 
hxrcd inſtit.C.n.z. 

5 L cumtiale. &.foliam, 
de cond.& demon.ff. « 
&.longc.Inſtit.delega. 
r Gloſl; in L.x,C.de 
falfa cauſa adie.& ibi 
DoRores. 

1 Bar,in d. L.demon=- 
ſtratio. $. quod autcm. 
d:cond.& demon ft.n, 
1 3-& Paul de Caftr.in 
d.Ln.s. 

* Secus fi cauſa fit 1m- 
pulſivatanmm, quz ab 
7 pews adjjcitur, ra 
Jl 


aquanticitque falfo, . 


no viciat diſpoſitione, 
niſi forte non caulati- 
ve,ſed conditionaliter 
fit adieQa, quia tunc 
viciaturdiſpoſitio,fiue 
intellexerit, ſue igno- 
raucrit teflator cauſam 
illam non exiſtere. Si- 
chard.d.Rub.Paul.de 
Caſtr.in d.L.demon- 
ſtratio. Minſing.& alij, 
in d.$ longe. Inſtit de 
lega. Vieelij Method. 


jur.cjuil lib.1 2.c.10.excep.71, 


The feanenth part. 


the teſtator ſaith, I make my coſin Tohnat Stile 
my executor, orl giueto my cofin Iohn at Stile 
an hundred pound:in this caſc,if lohn at Stilebe 
not coin tothe tcſtator, hee cannot obtaine the 
executorſhip, or legacies. Hereunto it may be 
added,thatifthe tcttator doertonioufly expreſſe 
afallecauſc,the diſpoſition is voide:for example; 
the teſtator ſaith, becauſe thou didſtlend me an 
hundred pound , I bequeath vnto thee an hun- 
dred poundq;or becauſe my ſonne is dead, thou 
ſhaltbe my executor* : In which caſesthe cauſe 
being falſe,the diſpoſition is ofno force. And al. 
though it be written, thata falſe demonſtration 
orfalſe cauſe,doth not hurt the diſpoſition: yer 
thatis to be vnderſtood, where the teftator doth 
notignorantly,but wittingly * expreſſe theſame. 

But t when the teſtator doth ignorantly cx- 
prefle a cauſe, which is ſoannexed vnto tho lega- 
cie», as without the which cauſe he would not 
haue giuen that legacie*: in this caſe the cauſe 
being falſe, the legacicis voidy. ; 

If chef error touch the thing bequeathed,then 
weare to enquire whether the teſtator do erre in 
the ame, orin the ſubance,or in the quality,or 
inthe quantity of the thing bequeathed. 

Theft error of the te{tator in the proper name 
of the thing bequeathed, doth not hure the va- 
liditie of the legacie, ſo that the body or ſub- 
ſtance of the thing bequeathed be certaine >: 
for example ; the teſtator doth bequeath his. 


hs 
Y Porcins in $.longe.Inſtit.deIcga & ibi Minſing.n.2.Si- 


chard.in Rub. dehz1ed. inſti C.& Paul in d, L.demonſtratio. * gf quidem in nomine. 
Inſtit,de lcga.quz ſententia communis ct, Graf, Theſaur.com.op.g Legatum.q.65. 


horſe. 


How tefiaments become voyde. 290 


horſe Bzcephal, whereas the name of hishorſeis 
Arunacll :this error is not hurtfull,but that the 
legatarie way obtainethe horſe Arnndell, it the 
teſtators meaning be certaine *: fornames were 
deuiſed to diſcerne things Þ: If therefore we haue 
thething,it ski!lerh not torthe name <. 

The# error inthe name appeliative of thething 
bequeathed, doth deſtroy the legacie 4 : for ex- 
ample; theteſtator intEding to bequeatha horſe, 
doth bequeath an oxc,or meaning to bequeath 
gold,doth bequeath apparell: in borh theſe ca- 
ſesthe legacie is void, The reaſon of the diffe- 
rence (I meane of the diuers effects betwixt the 
error in proper names, &the error innames ap- 
pellatiue) is becauſe faproper name is an acci- 
dent, attributed to ſome ſingular cr indiuiduall 
thing, to diſtinguiſhthe ſame from other ſingu- 
larthings of the ſame kinde: whereas names ap- 
pellatiue dorefpetheſubſtance of things,8& be- 
ing common toeuery ſingular of the ſain? kind, 
makethemto differ ” Spa things ofotherkind or 


10 ſubſtancef. Againſt this reaſon it is commonly 


obiected, that words ornames arc but inuented 
to {ignifiethingss, andthatthe words of the te- 
ſtator are to be drawne euen into an improper 
ſenſe,to maintaine the wil and diſpoſition ofthe 
reſtatorh, To the which obieCtion it is anſwered, 
that theſc words which haue a manifolde ſenſc, 
may be ſtretched to that ſenſe which is contai- 
ned therein, albeit improperly ; but to compre- 


hend thatſenſe,whichis not at all within copaſle. 


ofthe words, neither properly gy: 
they- 


*Par 7.1. & oltj,in L.fi 
quis i'1 flidt ff deleg.n. 
bE.l1beo ft de ſup.leg. 
© 4.8.11 quidem in no- 

mine. Init.delega, 
4 >igu.s in tundi.ff,de 
leg.1, | 


ed. L.f quis infugdi. 


*Minſine.in d.$.ficul 


dem 1n nomine. n. 8. 


DD. in d. L.fi quis. & 


in L.h1nnomnc.C. 
deteſtam. 

e Text.in d.g.f quide 
in nomine. | 
bL.non aliter.de leg. 
> f. Mantic.de con- 
ic. vlt.yoL lib. tit.s; 
n.2. 


I Ripa. & Zaſ. in L.fi 
quis in fundi. f.dceleg, 
t.ulle.n.26.iſte. n.20, 


fL.inambiguo.dereb. 
dub,f, 


1 Gloſſ.in L. quz cx- 
trinſccus | de verb. 
ob,laſ.in d.L.fi = in 
faundi. qui ibi refert 
hanc opinionem eſſe 
veram, 

m Gloſſ.ind.L.fi quis 
in fundi. Bar. in L . 
quz6tum.$. fi mihi.de 
leg.1.& eft com. op.ait 
Grafl, Theſaur.com. 
op.$.legatum.q. 65. - 
n Gloſl.ind, L.ft quis 
in fund1.& quod hac 
communis fit, nume- 
ratRipaind.L. fi quis. 
n.27.& Grafl.g.lega- 
rum.q. 65» 

© Ja. Zaſ.& Ripa in d. 
L.f quis in fand1- 

e Minſing. in $.f1 qui- 
dem in nomiane. Inſtit, 
de lega.n.z. 
*Siquisin fundi.de 
leg.1.f, 


r J,.quotics. de hzred. 
inſtit.tf, 

5 L.qui quartam de 
leg. 1. ff. 


The ſeauenth part. 


they may not be ſtretched ſo farre i, for then 
this concluſion hath place : That which I would, 
I ſpake not ; that which 1ſpake, 1 would net ; and 
ſo neither is good £. 
Nevertheleflef, it is not perpetually true, r : 
that the errour in the name appellariue of the 
thing bequeathed, doth make voidethe diſpoſi- 
tion: for ifthething bequeathed be preſent,and 
the teſtator dothwith his hand demonſtrate the 
ſame,albeit he do erre in thename appellatiue, 
it dothnothing hinder the validitic of the lega- 
cie |. Likewiſe if there be ſome conformitie or 
ſimilitudebetwixt the nameappellatiue,and the 
name wherein the teftator doth-erre, thelegacie 
is not voide 2 as if the teſtator meaning to be- 
queath his bookes, doth bequeath his papers =: 
or ifthe teſtator proteſt , that the legacic ſhall 
paſle by thoſe termes, forthen the error in the 
nameappellatiue is not hurtfull = : or if by com- 
mon vſe of ſpeech the name appellariue beal- 
tered ; for then itis in the cleQion of the teſta- 
tor,to vie whether name hewill,cuen tharwhich 
is leſſe proper » : or if the names be artificiall, 
not naturall, as to vie procForſhip , for curator- 


Thef error in the body or ſubſtance ofthe 12 
thing bequeathed, doth deſtroy the legacie 4, 
like as in the perſon of the executor or lega- 


When | the errour is in the quantitie of the 13 
thing bequeathed, it doth not hurtthelegacie*: 
For example; theteſtator meaning to bequeath 
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thefourth part of his goods, doth by words be- 
queath the one halfe ; or meaning to giuc but 
fiftic pound, doth bequeath an hundred pound: 
or contrariwiſe the reſtator meaning to be- 
queath a greatquantity or fumme,doth expreſle 
a leferrateor furnme* : In theſe caſes thelega- 
cic is good , and the legataric may obraine fo 
much as the teſtator did meane, be it more or 
leſſe then the portion or ſurame vrttered », 


14 Hombeirf ifthe quantity be bequeathed «s 


acertaine body: as it the teſtator bequeath an 
hundred pound lying in ſucha cheſt, when as 
there is no money in the cheſt, in this caſerhe 
legacieis voidex . Likewiſe ifthe teftator dope- 
nerally bequeath vmto another wharſoeuer hee 
himſelfe doth owe vnto that other, theteſtator 
not being indebted ; the legacieis voidey. So 
It is if the reſtator doe fay, I doc bequeath vnto 
fuch amantennepound which he oweth me; in 
this caſealſo the legacieis voide, ifthe legatarie 
benot at all indebted to the teſtatot *. So iris,if 
the teſtator doe bequearh a cettaine ſummeto 
one, which eirher he (the legatarie I meane) or 
fome dthet doth owe vntorhe reftaror, when no 
ſuch ſumme is due by either of them to the xe- 
ſtator 2 : for whether theteſtaror did know,or not 
know, that nothing was due vitohim : in beth 
thee caſtsrhe legacie is vorde »: Soitis, if the 
teftator ſuppoſing himlelfe to be indebred ro 
another, doth bequeath that debt to the per- 
ſon, to whem hee erronioufly fuppoſeth him- 
ſelfero be indebred,nor exprefiing any y_ 

a” 


t Er fic valetlegatum, 
fequantitas lit con- 
tinua, fiue difcreta: vel 
vt alij loquuntur, ſive 
pars ſitquoritatiua,ſi- 
uc numeralis. Iaſ.& 
Zaſ.mm d.Lygqui quarta. 
u Bald, Paul.de Caſtr. 
Alex.Iaſ.% Zaſ.ind.L 
qui quartam.quamiuis 
Bar.contrariam parte 
tencaty calu quo minor 
ſumma lir expreſſa,cu+ 
tus opinio communi» 
ter reprobatur. Erfic 
ralct legatum vtroque 
ca'u., 

x L.fi ſeruns.$.f1 quin- 
que.L.ſed & ft certos 
nummos.ff. deley.1. 
Minfing. in'$.hmc 
prox:ma. Inſtir.delega. 
n.8.Grall.$ legatum. 
q.59.N.3. 

y L.fi c.$.fimihi.f. de 
leg.1. 

z Minſing.ind.$.huic 
proxima.lnſtit.de lega. 


« L..fi 6c.$ finvhi.& 
Iaſ.in d.$. 


b Paul.de Caſtr.ind.$. 
ſi mihi.& Minfing.ind.. 
$.huic proxuma, 


bahg nie die: rt a a 
=. ' 


bh dd a6. <4 at. 
4. 4 -<- 


ec $.finihi, 


: Eod.s fimihi. & 


Minſing. in $.huic 


proxima.Inſt:t.de l: ga. 


n.6. 
e Caſtrenſ.in L.2.0, 
de falfa cauſa aciea. 


fL.fi feruus $. (1 quin- 
que L. ſed & t1certos 
nunmos.ff.dcleg.1. 


E Hoc ipſo $.8% pleni” 


ſupr.part.4.$.17.n.8. 
&Cc, 


h L.quidamtcſtamcn= 
toff.de leg. 1. 


The ſeauenth parr, 


for the legacic isinthis caſe voide , as is afore- 


ſaid <, Bur if the teftator knowing himlſelfe not 


to be indebted, doth ſay, I b:queath to ſuch a 
perſon ten pound which | doe owe vnto him, in 
this caſe the legacie 15 good, notwithſtanding 


the falle demonitration 4: neither is the 


reſtator 


preſumedto erre in this caſe, and thercfore vn- 
leſſethe executor make proote of the error, the 


legatarie may recouer the legacie e, 


WheretIfaid alittle before, that the lega- 
cic ofquantitie being bequeathed 4 4. certarne 
body, as when the teſtator doth bequeath an 
hundred pound lying in ſuch acheſt , or which 
fucha perſon doth owe vnto him, that then no 
mony being foundin the cheſt , or nothing be- 


ing due by that perſon , the legacic is 


voideF, 


This concluſion doth admit theſe limitations : 
one is when the miſreport or falſe demonſtrati- 


on is not ioyned to the ſubſtance ofthe legacie, 


(as befores) bur to the execution thereof: as 
thus, viz. I giue to A. B.an hundredpound,and 
I will that the ſame be paid ofthe money which 
T haue in ſuch a cheſt , or of the money which 


ſuch a man doth owe vnto me, For albeit there 


be not any mony in that cheſt, nor any due by 


that perſon named by that te{tator , neuerthe- 
leflethe wholelegacicis duc, andistobe paide 
of the teſtators goods kh: for the legacie being 


once pureand fiinple, and perfeQin irſelfe, it is 


not made conditionall by that which followeth 
in another ſentence,reſpeing the performance, 


and notthe ſubſtance ofthe legacic, for 


by ſuch 


demon- 


3 


5 


) 
| 
| 
| 
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demonſtration the teſtator is preſumed to haue 


had a care only how the legacie might bepaid 

the morecalily, or withlefle diſcommoditieto ,,, ._ .. x 

theexecutor,not whether it ſhould be paidat all pu-.wetcy.;.Bar.Ca- 

yntothe legatariei, a ons 
Another limitation is this , when ſomepart 7 

of the legacie conſiſting in quantitieis extant, 

though notall, accordingto the demonſtration « L.6feruw.s.liquin- 

of the teſtator *: For example, the teftator doth 9v<-fi-deleg. r. 

bequearh ten pound remaining in ſucha cheſt, 

at whoſe death five pound — is foundinthat 

cheſt : In this caſc howſocuer this legacie be, as 

ofa certaine bodie,yet fiue pound is ducand re- 

eoucrable by the legatarie!, but no more then 

fiuepound : Inſomuch that if at the death ofthe 

teſtator there were tenne pound found in that 

cheſt, whereas at the time ofthe making otthe 

teſtament there was no more but fiuepound in 

the cheſt: Inthis caſc five pound onely is due m,  Paul.de Caftr.in d, 

vnleſle the teſtator at the will making did think 79: 

thatthere had beene tenne pound in the cheſt, 

and fo did adde other fue pound thexeunto, to 

make the ſumame anſwerableto his opinion, for 

then the legatarie may recouer the whole tenne 

pound,as ifthe ſame had beene allthere,as well 

atthe making of theteſtament, as at the teſta- 

rors dearh n, nIdem Caſtregſ.in d. 
And here note, that theteſtatoris preſumed 593*n9: 

to haue thought that there had been ten pound 

inthe cheſt , like as it is ſet downe in his teſta- 

ment, vnleſſe the executor doe proue the con- 


traric, viz. that the teſtator did know that there 
was 


i d.$.laquinque. 


et rr OR —— 


® ldcm Caſtr.in dF, 
P Angel ind L.ſi quis 
in fundi.ft.delcg.1. 


1 Et oft com.op.Ripa, 
ind.L. 1: quis in fundi. 


Grall.g.legatum.q.56. 


r L.quotics hzres.$. 
tandunde.fl,dchzre. 
inſtit, 


5d.$.tantunde.&.DD. 


tbidem. 


t L,pen.CedeInſtit.& 
ſub. 

u Molin.in apoſtil.ad 
Dec.ind.L.pen. 

* d.$S. tantundem. 


The ſeanenth part. 


was but fue pound inthe cheſt when hee made 
his teſtament o. 

Errorf in the qualztie of the thing bequea- 16 
thed,doth not hurt the legacie, when the body 
or ſubſtance is certaine y, no more then the er- . 
ror in the proper name: and therefore if the te- 
ſtator bequeath his white horſe , hauing but a 
blacke horſe, thelegacie is good 4. 

Error in the fore of the diſpoſition, maketh 17 
the ſame to be of no force: For example; the 
teſtator intending to make an executor, or to 
bequeath any legacie conditionally, and not o- 
therwiſe, doth by crror omit the condition : In 
this caſe the diſpoſition concerning the execu- 
torſhip or legacie is void f. Howbeit if the teſta- 
tor doc appoint an executor , or bequeath any 
legacie, according to certaine conditions after- 
wards to be written, no conditions being after- 
wards written, the diſpoſition is good, andas it 
were {imply made*; vnlefie it docappeare that 
the teſtaror did meane , that the diſpoſition 
ſhould not take place without thoſe conditions 
following », as in the former example. 
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CE —— _— 


Of Vncertaintie. 


— ——— _ 


A EIN 


1 Diuers are the meanes whereby wncertaintic 
doth growe. 


& VL 

Ea) Hat wee may the better vnderſtand 

Ge >. when the vncertaintie is ſuch, as it 

_ y doth ouerthrow the diſpoſition,(for 
—=R (neimesit doth deſtroy theſame, 

1 and ſometimes not,) weeare to be aduertiſedF}., 
that the vncertaintice doth ſometimes reſpeRt 
theper/on of the executor or legatarie *: ſome- 
times it doth reſpe&zhe thing bequeathed®: and 
ſometimes it doth reſpeR rhe time or date of the 
teſtament <. 

The teſtamentis vncertainein reſpe& of the 
perſon of the executor or legatarie by diuers 
meanes,eſpecially by theſe meanes following. 

Firſt, when it cannot be vnderſtood by whom 
thereſtator meaneth, cither for that there is »o 
perſon certainly named, or elſe ſome'being na- 
med, yet no perſon of that name 10 be found 4, 

Secondly, when there be diuers perſons of one 
and the ſame name, whereby theteſtator maketh 

hisexecutor,or doth bequeathany legacies. 
Thirdly,when theteſtatordoth appoint exe- 

cutors or giue legacics a/ternatineh , or difiun- 

cHucly, as | makeA.or Bany execuor f,-' - por 


a Infra$.7.5.8. 
b Infra $.10. 


© Infra$.11. 


4 Infra $:prox. 


—_4 


© Infra $8, | 


fInfra'$. 9. 


The ſeauenth part. 

Of the other vncertainties; viz. in reſpe& of 
thething bequeathed, or date ofthe teſtament, 
it followeth afterwards s. In the meane time 


Clnfra$.10.5.11, . 
: hike therefore ofthe vncertainty concerning the per- - 


fon of the executor or legatarie. 


cmumm_—_—_— 


Ep —_— 


Of vncertaintie, cither becauſe no certaine per- 
ſon is named, or ſome being named, none 
of that name to be 


found. 


S— - 


1 The vncertaintie of the perſon maketh voide the 
diſpoſution. 

2 If the perſon at the firſt vncertaine , be after- 
wards made cer taine , whether t« the diſpoſution 
$00d or no? 

3 What if ſome perſon be named, but no perſon 
found of that name. 


S. VAIL 


m—_—_ AD, Here f no certaine perſon is named 
ay v1 4 26.Graff” O N {5 executor or legatarie, the will in that 
Theſ.com.op.$.lega= A VW&S point is voide ©: and therefore ifthe 
og = ge . #6 teſtator ſay , I make one manof the 
> Ftiologiaeſt, quia ng 

iſa perſona eſt incerra .WOtld my executor, or I giuetoone of theworld 
ex incertis.Bxr.Grafl- an hundred pound,no man can be executor,nor 
RE  oreP Tas, recouerthe hundred pound by this diſpoſition®, 
delcga. & Mantic.de vnleſle he be able to proue, that the teſtators 


conicR.vit. yol.lib.8. I caning was thatheſhould beexecutor,orhaue 
4+ Mg, | 1 


a Bar.in L. __ EZ 


« Af 


TI 


TI 
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the legacie ©, Likewiſe where the teſtator ſaith, 
I make that perſon my executor , or giue him 
an C. li. whoſe name is written ina ſchedule m 
the cuſtodie offucha man , when as in deede 
there is no ſuch ſchedule tobe found, or being 
found, yet no name therein: this diſpoſition is 
voided: neither is it ſufficient that a paper or 
ſchedule be extant, and that the name be there- 
in plainely contained , vnleſſe alſo ir appeare 
by ſufficient proofeor lawfull conieCtures , that 
this ſchedule is the very ſame , whereunto the 
teſtator made relation e. 

If F no certaine perfon be named atthe firſt, 
but afterwards made certaine by cuent , the te- 
ſtament or diſpoſition is of no lelle force, then 
if the perſon had beene eſpecially and certainly 
namedatthe firſtf: For example 3 the teſtator 
maketh that man executor, or giueth him an 
hundred pound, which ſhall marrie the teſtators 
daughter : In this caſe whoſocuer ſhall marric 
the teſtators daughter, hee is tobe admittedto 
the executorſhip, and may obtaine the legacie, 
as ifhe had beene named artthefirſts. And this 
concluſion proccedeth whether the marriage be 
made in the life time of the teſtator, or after- 
wards : fading where the marriage is made at- 
ter the death of theteſtator,, if it be likely that 
the teſtator would not haue made that perſon 
executor, or haue giuen him the legacie, if hee 


had thought that it would ſo fall our , that hee 


c Minſing.in d.$.ex in« 
certis.Saltem yalet le- 
gatum iure can.Felin, 
in c.1.depaR. extra, 
4 Bar,in L. fiita.f.de 
cend.% demon.Couxr. 
in c.cum tib1 de teſti. 
cxtra.Simo. de Prztis, 
de interp.vlt.yol.lib.z. 
ſoluc.1.n.12. 
© Bar, in d. L.f1ita. 
Couar.in d.c.cum ti- 
bi.Grafſ., Theſaur.com. 
op.$.Inſtit.q.16,Mant, 
de conieR.,vit. yol.lib.x. 
tit.7.n.7.Clar $.teſtr, 
9.3% in fins 
L.quidam. & ibi, Bar, 
de reb.dub.ff, Angel, 
Are.in d.F. incertis. 
Inſt.delegat. 
8d.L quidam,dereb, 
dub.f. Nec obRat. 
_ tutor non poteſt 
art is qui venitaliquo 
euentu ccrtificandus, 
ua contrarium proce» 
tie ture cano, Apoſt ad 
Bar.in L.duo.ff,de te- 
ſta. tute. Adde quod li- 
cet executor nonnun- 
quam aflimuletur tuto= 
ri,vt p Bar.ind. L.qui- 
dam. & per _ in L.fi 
vis afilio. $ is 
k ark leg.1 x: aa 
in Anglia aptius come 
paratur hzredi, qui in» 
CErtus EX INCETTLS eucn»s 
tu certificandus potcſt 
inſticui. Are.in d.$.ex 
incertis.Inſtit. de lega, 


h L.yter. cum ſequent, f, de cond. Inſtit, Donellus in L. quidam. de reb. dub,Bald.con- 


fil.188, yol.s. 


Qq ſhould 


IR” OY On OO I 
® » 


'Donel ind.L quidam 
de reb. dub. Simo.de 
Prxtis.lib.vit de [n- 
terp.ylt.yol.128. n.g. 
* L.2.tt.de his quz 
pro non ſcript, 


The ſeanenth part. 


ſhould haue maricd his daughter,(for thatper- 
haps thar perſon was enemieto the teſtator, or 
otherwiſe vnworthie of any benefite by the te- 
ſtator:.) In this caſe the perſon marrying the 
teſtators daughter after his death,cannot be ex- 
ecutor,or recouer the legacie i' 

It f acertaine perſon be named, but no ſuch 
perſon be to be found , and the meaning of the 
teſtator vtterly vnknowne; it is as it the reltator 
had made no mention of any +. 


—— 


Of vncertaintie ariſing becauſe there 
be diuers perſons of one 
name. 


— —_— — 


1 Where diners perſons be of one name, the diſpo- 
ſition # voide. 
2 What if the te3tators meaning be knowne. 
2 What if the one of them be a familiar friend, the 
other not. 
4 iVhat if the ene be of kinnt to the teitator , the 
other not. 
5 The aſpoſitien ad pias cauſas , © not voide by 
by reaſon of uncertaintic. 
6 What if the teſtator giue ſomewhat to the Church, 
what Church t vnderſtood. 
7 What if there be diners Churches of onename. 
8 If the teſtator gine any thing to the poore : which 
poore are to hae the fame. | 
9 Theauthoritie of the executor teſtamentariz, in 
aftributing to the poore, 
10. IVhat 


[21 
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10 What if the executor make his kin his execator, 
who is to be admitted, 

It What if the teſtator make anothers kinne his 
executor, 


$. VIII. 


I 


i 


FX] Here the teſtator nameth ſome one 
NN ) man his executor, or doth bequeath 
SVXYZ} ſame legacie vnto him, and there 
=== be diuers men of that name; this «7. quis.$.6 inter.M. 
vncertaintie maketh void the diſpoſitions : For 4cleg.2.Bald.in L.has 
*,. conſultiflima.C,Qyi 
example; the teſtator maketh Titims his execu iqa.gcpoi.n 4 
tor 3 whereas there be diuers perſons ſo called: 
or toſpeake;afterihe manner of our temporall 
Lawyers , the teſtator maketh John at Stile his 
; executor, or giueth to him an hundred pound, 
and there be two perſons called 104» at Stile, 
and the teſtator maketh nodifference, bur lea- 
ueth it vncertaine of whom hee did meane: In 
 thiscaſe neither of themcan obtaine the execu- 
; torſhip or legacie ». 
But+ if the one of them doe proue that the 
tcſtator did meanc, that hee ſhould be executor 
or hauethe legacie, it is ſufficient for the obtai- c z,r.n .. quidam. 
ning ofthe executorſhip orlegacie<. de reb.dub. Simo.de 
z Oriff oneof them appointed, be one of the a gs 
teſtators familiar acquaintance, and his friend, « L.quem hered.f.de 
the other a ſtranger : In this caſe the ſtranger <on4.& demon. Mane 
ric.de conieR.vlt,yol, 
is excluded, and the other admitred« : or both 1,4... n.5. 
: ofthem being friends; yet if one of them be ioy- 
nedin greater friend{hip with the teſtator then 


, Qq 2 the 


d DD.in 4.5.6 inter, 


EI 


bs 
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theother, he is to be preferred rothe execuror- 
* Simo.de Protis.de =, legacie before the other e. 
| rlegaciebe cre. 
7 +6 hnpyrrnt _—_ if - one of them + be of kin tothe teſta- 
decGfta voldib?, tor, and the other not of kin, the kinſman is to 
52 us JP brand Cad itrhey be both Coſins,then 
EEE we prece: re to be ad- 
dilcretas.tt.de vulg. I {uppolſe that whether of them were t | 
©» 67 =o rap mirtedrotheadminiſtratorſnip, in _ te . 
; t6.8.tit.4.n.F5- : : " 4 
= " 29 s 14/68 hal tor-had died inteſtate, that he is to beadmitte 
read TredeMect'3- to the executorſhip 8. ot 
f.Simo.de Preris.de TO f iſ {1tjon be made ad pias canu- 
+) y/ aye pin va by reaſon thatthe name is. 
tol.98.n.9 Mant.c.de Pe 5 5c not voide » Dy realo! x 
-: + "Od —_—_ or agrecable to m_ 401g 
tit.6,0.3.4. \< doth beaueat 1any thing to 
fore f ifthe teſtator doth beq 
the Church , not expreſſing what C _ we 
| Wo” wy 
| doth meane, the diſpoſition is not v wr wy 
: GloB.in L.quidam. ; tobe vnderſtoodof his PariſhChurch b. 
f.dereb dub Abb.in / Church andthere be di- 
c.iudicante. de teſta. if the teſtatorf name a Chu WOE he wdes. 
extr.Bar,& Iaſ.in L.t. uers Churches of that name z1t 1S tO DE wi 
CE ſtoode of his Pariſh Churchi : For example; 
Graſfl. Theſaur. com. h Saint Peters 
op $.Inſtiturio. q.1z., the teſtator dooth bequeat ro 4 ger 
& 4: js apron ect Church in Oxford an hundred poun - _ 
F on »Vit, . - 
"IT =" # there be two Churches of that name 1 
Ms Locndid 'Oon 1 de: Butthe bequeſt is dueto 
i Bar.in L.conditione. poſition tsnot voide: Bu pg” 
4 rm 4 ng the teſtators Pariſh Church , or _ ce - 
& dcmon. 1! RC. or 
iudicante de teſta.ex- more vſually reſort to pray vnto God , - 
TR heare his word k. And it neither of von . 
k Br hzceft com op. I ; ; care tha 
ait.Taſin L.quiinwli. his Pariſh Church , heither can . app a 
f-deverb.ob.Gral. (1 «teſtator did more frequent the one 
» 4 wy pry ; Other * or onthe contracie, if both of = m6 iy 
atum q. 04. Couar.in y . epra 
. c.udicante deteſta. hjc Pariſh C hurches, for that pms = - A 
Ty family in cither Pariſh, and did yo | 
cither Church: In theſe caſes, bythe op 
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of ſomewricers, thelegacie isto be diuided be- 
ewixt the Churches !. But by the opinion ofthe 
more part, it is-inthe power of the executor, or 
if the executor doe refuſe to proue thewill , or 
that there be no exeeutor appointed by the te- 
ſaror, then itis inthe power of theordinarie, to 
beſtow the ſame legacic on whether Church he 
thinketh good =, asthe conſideration of diuers 
circumſtancesſhal induce him:whereinamongſt 
other things to be remembred by the Ordina- 
rie)this is not to be forgotten, viz. whether pa- 
riſh is the poorer =, 

In like maner if theteſtator} make the poore 
his executors , giuing them the reſidue of his 
goods: this diſpoſition is not voide by reaſon 
of vncertaintie, for that it isa teſtament ad pi4s 
cauſas 0, By the poore therefore.in this place, is 
vnderſioode the poore of the pariſh where the 
teſtator did dwell and keepe houſe : for it is 
likely thathee did bearea great affefion tothe 
poore where he dwelledq, eſpecially alſoifthe 
teftator were buried in the ſame place*: and 
therefore the Ordinarie in this caſe ought to 
prouide that the poore hauetheir due , accor- 
dingto the meaning ofthe teſtatorf. Bur if the 
teſtator doe bequeath a certaine ſumme to be 
diſtributed amongſtthe poore, and doe appoinit 
an executor, then it is the office of that execu- 
torto diſtributethe ſame *, who in the diſtribu- 
tion thereof is not neceſſarily tied to beſtoweit 
wholy vpon the pooreof that Citie, pariſh, or 
place, where the teſtator did dwell, * (vnleſle 


Qqz the 


!Barba.in 4.c.iudicans 
te.& ibi Couar.aſle- 
rens hanc opinionem 
efle yeriorem, 

m Hoſtienſ. & alij in 
d.c.iudicante,quorum 
op.clle com.fatctur 
Couar.in d.c.iudicatt« 
te. Idem quoque dicit 
Graſl. Theſaur,com. 
op.$S.legatum.q.64 Bee 
nedict. Capra. Trac, 
regul.& fall. reg.113. 
n Glef.in d.c.iudicatt- 
te. Mantic.de conieR. 
vit.yol.lib.8.tit.5.n.4. 
0 Trraquel. Tra&.de 
prinileg. piz cauſz, 


priuileg.56. 


P L.quis ad Declind, 
$.vbi.C.de epiſcopis & 
cler.glofſ.in c,fi pater, 
verb.pauperes, de teſta, 
lib.6.Couar.in c,.cum 
tibi de teſta.extr. Man« 
tic.de conie, vlt.yol, 
lib.$.tit.5. n.2, > 

1 Mantic.d, tit.5..2. 
r Panor.conſil.gg.lib. 


2.N.4. 

5 L.nulli C.de epiſco. 
pis & cler,d, c,iudican» 
te.de teſta.extra. 8& 
plofl. ibidem, 

rt Mantic.de conie, 
ylt.yol.lib.8.tit,g.n.2, 


u Gem. & Franc. in c.fi 
pater deteſta,lib.6, 
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the teftator did meane that the ſame ſhould be 
beſtowed onthem alone * :) neither is hee pre- 
ciſely tied ro make choile of the pooreſt per- 
ſons y; but may vſe a further liberty, ſothat hee 
? Bar.in L.ynum & fa- doe 'not abuſc the ſame = 7 for hee may notſo 


Pia: make choile of any perſon , asir may ſeemeto 


croſan eccle. C.Man- OpPUgNe theteitators liking and meaning a:net- 
yn, ther may he beitow thewhole legacie vpon one 


z Pariſ.confil.4 5.vol.z. k 
& Mantic.d.tit.5.n.8. perſon alone, nor vpon himſfelfe, nor his chil- 


a Angd.n L ſed & 6 dren , vnleſle they be very poore < , nor vpon 
| reis ff, : : 177 
RTE Send. C4 perſons as will vnthrittily ſpend it; bur vp- 


tariſ.conſ].26. vol 4. 
n. 29. on ſuch poore towhom it may doc good , and 


* Bar.in L.1.f.de op. eſpecially if the kinsfolkes of the teſtator bee 


leg.Bald.inrep.L.1.C ; 
defacroſa.eccle. Man- POOTE, and of the ſame Parifhwherethe teſtator 


tic.de coniett.vit.yol. djq dwell, they areto be preferred 4. | 
lib.8.tit.5.n.18.19. | hae if oh 

© Brook.tit.cxcc.n.1 16 Hereunto It may be added 2 r at 1 \ ; - f TC- to 
c.tuanosde reſta, extr, ſtator make his kinne his executor, or giue his 


= erg _ goods to his kinne, that this diſpoſition is not 
« Bald,in L.illaInfti- voide,but that they which be in the next-degree 


wiio.f.dehzred.infte. of kindredto theteſtator, to whom the admini- 


Paiiſ.conhl. 26.vol. 4. ; ' 
Mantic.deconic& vir. {tration of his goods were to be committed, if . 


vol.tit.5.n.17 he had died inteſtare, aretobefirit admutted'to 


© [alin L. Gallus. g. . : 
quidam re&e.f. deb. £DE cxecutorihip «© , or tocnioy the legacie du- 


& poſthu; Tiraqucl. de ring their liues f, andafter their deathes, the 0- 
rerradt.ligniaper. $.11. thernextof kinne to the teſtator, are to be ad- 


lofl 12. Graff, The- ; 
i aops.inftime- mitted one after another , ſucceſſiuely by de- 


tio. 9q.30 n.12-Bart.in prees, and not altogether s; ſauing where the 
Moblhba ben. **  teſtatordoth make anothers kindred his execu- 


fBar.n L.cum ita.$, 
fin. de leg.2.Paril.con6t.49. vol.2, Graf. Theſaur. com op.$.,legatum.q 41- & $.tidei 


commiſſum ou & Paul.de Caſtro. ind.L.cum ita. $, fidei commiſſo, Cuins op,com.eſt 
vtrefert Parit.confil.11.n.28.yol.z.Couar.in c.Ranutius. $ 2.de tcita, extra, Grafl. The- 


fur.com.op.F, fidci commilſum.q, 16, 


x Mantic.d.tit.5.n.2, 


tor, 
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cor', or dooth bequeath ſome legacie to any 
others kinne: forthen they are all to be admit- 
ted together, without reſpec or degree, neecrer 
or further oft: The reaſon of the difference is, 1 zxr.in 1.6 cognatis. 
becauſe the teſtator isnot preſumed to carican fidereb.dub. Simo.de 
equall affeiontowards euery of his owne kinne, \,;71. _— _ 
burro him that is nearer of kinne greater loue, Grafſ.7helaur. com. 
and to him that is further off, leſſer : And there- 9:S-Infiutio.q. 20, 
fore of his owne kindred the beſt beloued is ropes ery 1 
firſt preferred, which inequality of good will, is 15-&poſthu. n.28, 
not preſumed towards anothers kindred, and 
therefore they are admitted without diffe- |Þa7-& Simo. de Pra. 
anReY tis,vbiſupra, 
It hath not onely beene a queſtion amongſt 
the beſt Lawyers in this land , whether the mo- 
therbe of kinne to her childe *, but after much »)Brooke Abridg.cit. 
diſputation, it hath becnealſo adiudged forthe — — 
negatiue, viz.thatthe mother is notof kinne to 
her childe, as appearethinthe caſe, commonly 
knowne bythe name of the Duke of Sutfolkes __ | 
caſe, very famous in many bookes, * (though CES 
morefamous for the rareneſle then for ſound- Ratclis caſo, cum ſi- 
nefſe,) which caſewas this. In the reigne of mii. 
King Edward the fixt, Charles Duke of Suftolke, 
hauing iſſue a ſonne by. one venter,8 a daugh- 
ter by another venter, made his laſtwill, where- 
inhe deniſed goods to his ſonne, and ſodied. 
After whoſedeath, the ſonne died alſo inteſtate, 
without wife: and without iſſue. His mother, 
and his ſiſter by the fathers ſide, (for ſhee was 
borne of the former venter) then liuing. The 
mother tookethe adminiſtration of her ſonnes 


Qq 4 goods, 


| z)StatH.8.an.2zr, 
Cap.F. 


4) Vide ſupra cod. lib. 
parte 6.5.1,n, 3.Brook 
vbi ſupra, 


9s) Velutiin caſu inter 
Browne & Shelton, 
4am alijs, 


The ſeauenth part. 


goods, according tothe ſtatute *, whereby itis 
enacted, that in caſeany perſon dicinteſtate,the 
adminiſtration of his goods ſhall be commirred 
to the next of kin,&c. The adminiſtration being 
thus granted tothe mother , the ſiſter by the fa- 
ther ſide, doth commence ſuit beforethe eccle- 
ſiafticall Judge, pretending her ſelfe to be next 
of kin,& the mother not of kin at al to the party 


 deceaſed,andtherefore deſireth the adminiſtra- 


tion formerly granted tothe mother to bereuo- 
ked, and tobe committed vnto her, as next of 
kin tothe deceaſed,by force of theſaid ſtatute #, 
Hercupon the moſtlcarned, as wel in the lawes 
of this Realme, as in the ciuill law, were conſul- 
ted. Firſt, whether an adminiſtration once gran- 
ted, mightafterwards be reuoked ? whereunto 
they all agreed that it might. Secondly;whether 
the mother were next of kin to her ſonne,where- 
unto not onely the temporall Lawyers , but alſo 
the Ciuillians(as it is reported)were of this opi- 
nion,that ſhe was not of kin to her owne ſonne. 
Wherupon by diffinitiueiudgmentofthe court, 
the former adminiſtration granted to the mo- 
ther,was reuoked,& a new adminiftration, gran- 
redto the flaſter,albeit ſhewereof the halfe bloud 
tothe deceaſed. According tothis iudgement, 
diuers other adminiſtrations were granted,from 
the mothers,to the bretheren &fiſters,as next of 
kin to them dying inteſtate, for diuers yearcs af- 
ter5.'The reaſons which mouecd the temporal law- 


yers tobeof this minde, that the mother ſhould _- 


not be of kinte her owng childe, were eſpecially 
$1 | theſe. 


0 —_—__—— _———— » _” 
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theſe. Firſt, becauſe there is aground orprinciple 
in their law, that lands cannot lineally aſcend ,...., 
)Limleton Tenures. 

butdeſcend®. Whereuponthey concluded,that 1ib.r. fol.:. 
goods and chattels might lineally deſcend bur 
not aſcend 7. Secondly , becauſe howſoeuer 7)Brooke Abridge- 
children be of the bloud or ſeede of their Pa- =<n*-ir.adminiſtr. 
rents, yetare not Parents of the bloud or ſeede TO” 
of their children, for ſo they write. Ziberi ſunt 
de ſanznine patris © matris ; ſedpater © mater, 
non ſunt de ſanguine liberorum *. Thirdly, be- 5) Tbidem. 
cauſe the father , the mother and the childe, 
though they be threeperſons , yet are they but 9) Brooke vbi ſupra 
vn cars, ® one fleſh, and conſequently no de. P2* Heer: 
gree of kindred betwixtthem. 

What might be the reaſons, whereby the 
Ciuilians were moued, tobe of the ſame opini- 
on, that the mother was not of kinto her childe; 
I cannot eafily conceiue , vnleſle it were this, 10) Bald.inL. yltim. 
viz. Mater non numeratur inter conſanguiness **, Cdeverb.ſignit. 
or vnleſſe it were, the ancient law of the twelne | 
tables, whereby the mother was excluded from —_— _ 
ſucceeding in the inheritance of her ſonne, qu, 12) Linleron.fol.r. 
daughter **. Thus was the iudgement in this þ; gar pen S, 
caſe, and theſe were the chicfereaſons thereof, nao 


which reaſons not being very ſtrong, the iudge- cimomniamanu re- 


gia gubernarentur,nul. 
ment could not be very found. For firſt,though # De ta 


itbe a maxime, inthe lawes of this Realme,that yes,Scdarbitriaprin- 


lands canno lineally aſcend , from the childe <psprolegibus erant, 
Anno autem ab vrbe 


tothe Parents *?, (which maxime ſecmeth allo .,, 14 oz. conſery« 
toſauour of the law of the twelue tables '*,be- tz larzq; ſuntleges. 
ing the maſt ancient part ofthe ciuill law writ- 72 *ablarum ten. 
ten *+) whereby (asI hauc ſaid) themother was Weſenb.cod-tir. 
forbidden, 


—_ 


© ay EA nn, Re 


x 5)Inſtir.de S.C. Ter- 
till-in Princ, 


16) Ibidem, 


17) Inftit.de pom 
copnat.$.1.lib.z. L.vl- 
tim.#.de grad. aff. 


18) Littleton. Tenurcs 
fol. 1, 


19) Inftit.tit.de grad. 
cognat. $.1. Adde & 
+ 09-06 arborem con- 
anguinitatis in ne 
lib. 4. decret; dep. & 
Io. And. leur, cum 
commentar.(uper at- 
bore cenlang. 


The ſeanenth part. 


forbidden to ſucccedein the inheritance ofher 
childe *5 , yet neuertheleſle, it doth not there- 
fore follow, that Parents, be not of kinto their 
children,becauſe they cannot ſucceedethem ifi 
the inheritance, no more then the childe, cea- 
ſeth to be of kinneto his Parents , when hee is 
diſherited or barred to ſucceede in the inheri- 
rance. And touching the law of thoſe twelue 
tables, itwasnot onely thereby ordained, that 
the mother ſhould not ſucceede, inthe inheri- 
tance of her children ; but likewiſe, that the 
children ſhould notſucceede, inthe inheritance 
oftheir mother **, which prohibition notwith- 
ſtanding the kindred, ſtill remained entire be- 
ewixt the Parents. and their children hinc © 
wade 7. 

And ſo much doth Mr. L:ttleten (no lefſe hoe 
nourable for his profound knowledge in the 
lawes of this Realme, then auQenricall for his 
antiquity) plainly acknowledge, to wit, that the 
Parent is more nigh of blond vnto the childe, 
then the Vncle **, notwithſtanding that ground 
in their law, namely that inheritance cannot li- 
neally aſcend. Which concluſion is alfo agree- 
ableto the ciuill law, being mnch more aunci- 
ent then olde Zittleton , whereby it is manifeſt, 
that as the ſonne and the daughter be in the 
firſtdegree of kindred, in the line deſcendent; 
ſo the father and mother be in the firſt degree 
of kindred, in theline aſcendent ??. 

Touching the ſecond reaſon, althoughit be 


true , thatchildren beof the blood or fcede of 
their 
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cheir Parents; but that the Parents, arenotof 

the blood of their children ** : yer doth it nor 20) Brooke abridg.tit, 

follow, that Parents are not therefore of kinne dwiniſtr.n.47.Co- 

ro their children, becauſe they ſpringnot outof \%'« EY 

their blood, nor deſcend from their loynesfor 

the brother doth not ſpring trom the blood, 

nor deicend from the loynes of his brother,but 21)L.r f.degrad.aft. 
. in Princ, Melch.Kling. 

bothof them ſpring from the blood and ſeede wnad.de catmarri- 

of their father **; as two branches from one mon-fol.46.LeQur,To. 

roote or ftocke; and yetwho can denic them to —_— 

be of kinne the one to the other ? So then it is Couar.vbi ſupra.n.2. 

ſufficient tor kindred to agree #n tertio** , or wid On 

ro flowe from one fountaine , or growe from on pay go 

one roote , though one of them doe neither borem conſang-cum 

flowe nor growe out of the other, if you en- ee —_ wy 

CLANCN.,dMCE ATD.CORL, 

quire, how then doth thefather and his ſonne, Kling. vbi ſupra. 

or the mother and her daughter, grow from one 

and the ſameſtocke or roote? you mult vnder- 

ſtand, that the common ſtocke or roote, from 

whence not onely the father and mother, bur 

alſotheir ſonnes and daughters doe growe, is 

the Grandfather. So did 1ſaac and Jacob alſo, 

ſpring from the loynes of 4braham,viz.1ſaacthe 

ſonne immediatly , and Jacob the grand-childe 

mediatly, the one in the firſt degree, andthe o- 23)10.And-Melchior 

ther in the ſecond degree, to Abraham, being & Gs. Maior.de ar. 

rhecommon ſtocketo them both and to their bor.conlang, tam cwili 

poſteritic **. Henceit is, that Cogwats or Agnati: TT 1, 

be ſo called quaſi ab vno nati** , and conſangm- nu Rebull, in Lan 

nitas, quaſi ſanguints vnitas **;, Andhenceit is, 0 20s vet. 

that conſanguinitie or kindred is defined tobe .7\10.And.v Georg, 

unculum perſonarum , ab code gy = Maior-ybilſupra. 

entium 


— 
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The ſeanenth part 
26)To-And.Phil.Mel3. 


& Georg, Maiprin ſuis ACPPIMM » 64rP41s propagatione contratFum **, A 

eraatibus,de conſang. bond of perſons knit together by blood or car- 
ay + yg nall propagation, deſcending from one:ſtocke. 

authores, veluti apud hereby it may be concluded , that Pa- 

Hoſtienſ. in ſumma rents be ofkinne to their children , like as /aac 

|» 19 papa wasto /acob , for that they both came of the 

$.6.Przpol.intt.de ſeede of Abraham , and conlequently that the 

I _ motheris of kinne to her childe, norwithſtan- 

a ennmonenCis ding (hee ſpring nor from his bloud 3 becauſe 

- » an la- theyboth ſprang ourqfone common ſtocke,be- 

ing her father and her childes Grandfather. 

Andtherefore by the lawes of this Realme ifa 

man dieſeaſed of lands , holden in ſoccage, his 

heire being within the age of fourteene yeares. 

27) Stat. de Marle- Inthis caſethe mother ſhall haue the wardſhip 

Es *dit. anno. 52. of her ſonne, as being next ofkin, to whom the 

, lands cannot deſcend *7. 

Touching the third reaſon, it is more feeble 

then citherof the former, for although itmay 

42 _n not be denied, but that the father and mother, 

——_— being man and wife, are vxs cars **, one fleſh; 

yctit is not tobe granted, that the Parentsand 

their children are one fleſh, otherwiſe then as 

they agree inathird , by proceeding from one 

roote,as is afore ſaid. Or ifit were granted that 

they were v4 caro , and conſequently no de- 

gree of kindred betwixt them , by this argu- 

m—_ _ ment, as Parents ſhould not be of kinnetotheir 

tur quo fi quis vials Children, becauſe they are both one fleſh; fo 

tatim ſuo ipfius gladio children ſhould not be of kinneto their Parents 

cur == ma p _ ſame rezſon , being commune argumen- 

amo, . 


b Now 


Now as touching the reaſons , which perad- 
venture did induce the Ciuilians to be of oþi - 
nionthat the mother was notof kin toler child, 
true 1t 15 that the mother is nor properly com- 
prehended iter conſangumeoss **, becaule pro- 
perly and ſtrictly, conſ:ngvine:; doth onely com: 
prehend them which be of kinne by the fathers 
fide 3*, whereby wee may vnderſtandrt/zat this 
Engliſh word &nre, is more largethen the La- 
tine word conſanguine!, which thing is fo well 
knowne to the learned in that law, as | doubt 
whether this were any of their reaſons of deny- 
ingthe mother to be of kinne to her childe 3?. 
And albeit the moſt auncientlaw of the twelue 
tables, was very ſeuere againſt the mother and 
her children , and did mutually expell them 


both, vt nequidem inter matrem, fillum. fliamue, © 


vitro citroque hereditats capiende ins daret **, 
So that neither ſhee ſhould ſucceede them, nor 
they her in the inheritance. Yet vpon better 
conſideration, by the clemencie of the honora- 
ble Pretor, and pietic of ſucceeding Emperors, 
was this rigorous law of the twelue tables alte- 
red 3+,and the mother admitted to ſucceede her 
children ad ſolatium hberorum amiſſorum , for 
comfort andin recompence of the loſle of her 


children 35. 


Thereaſons of his iudgement being thus re- 
moued, it is nowtime to conſider what became 
ofthe iudgement itſelfe. Trueit is,that in thoſe 
daies, this example did ſo much preuaile, that 
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2 BalinkL vim. 
C.dc verb. from, 
21)VFianc.im c, ſcrant 
de cleft 6.1.2. Alcx., 
6p 
CO1'11.229.1, 19, VOL G, 


32 \Di&tio conſangui= 
n:tas propric {umpta, 
no Cognatos ſed Ag. 
naros comprehendit, 
Act communi loquendi 
vin complectitur etiam 
ex fxmin1o ſcxu con, 
Alcx & Franc. vbi 


upra. 

33)lnſtir.de 3.C. Ter. 
tl in Princ. 

24)De variatione 1uris 
ciuihis in deterenda 
Matri,ſucceflione falij 
inteſtati, & econtra. 
Videas vclim Minſin- 
ger.de S.C, Tertil, 
Lib.z.Inſtitut, 


35) Ture Nouellarum 
in vnuuerſum ftatutum 
eft,patri, pany 191 
ter deferri luccclto. 
fillorum fine liberis 
decedentium,limulq; ; 
cum ijs, admitt1 fra. 
tres,\ororeſq;ex vtroq) . 
Parente.&conſeq, 
de hzred.ab intcltat, 


many iudgements paſled accordingly,vpon _ Aachen. 
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36) Brooketit. admi- 


niſtr.n.47.Caſ.inter 
Browne & Shel- 


ron, 

37) Iuxtadift, No. 
vell .de hezred.ab in- 
teſtat.$.f1 igitur, 


2B) Stat,H.8.an.21, 
C, vo 


39) Per.d.$.11 igitur. 
de hzred.ab inteſtat. 
Nouel]. 

49) DD. in L. cum 
ita.$.tin.ft,.delega 2+ 
Graf, Theſaur, com. 
opin.$.fidei commil. 
q.16, 


The ſeauenth part. 


like caſe **,but yetin proceſle of time,the truth 
preuailed,(for what is ſtronger then truth >) and 
the mother every where adiudged , tobe of kin 
to her child *7 who dying inteſtate, and without 
iſſue, the adminiſtration of his goods may be 
committed vnto her (if the ordinarie in difcre- 
tion ſo thinke good) asnext of kin, according to 
the ſtatute 3*, Or if he do not die inteſtate, bur 
maketh his kin his executor , or doth bequeath 
the reſidue of his goods to hiskin, the motherin 
this caſe (where there isno children) is tþ be ad- 
mitted executor and to enioy the legacig as next 
of kin to her childe *? during herlite, and after 
her death theother next of kin #®. But if thete- 
ſtator do not bequeath his goods to his kin, but 
tothe next of his kin,nor make his kin executor, 
but the next of his kin , the mother being next 
of kinne (wherethe teſtator dieth withour iſſue) 
ſhall be his executor ſimply , and enioy all his 
goods,not onely for her life, but diſpoſe thereof 
at her death to whom ſhe will. 


Vncertaintie ariſing by reaſon of alterna- 
tive or difiunCtiue ſpeech. 


—_ _—_— 


1 The executor ſaying, Imake A.or B. executor yi 
fs 45 if he had ſaid, I make A.and Bexemutor. 

2 What if the teſtator be more affected to the one 
then to the other. 

3 What if the eledtion be referred. 

4 What if the one be capable the other not. 
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1 SS HE alternatiuej or difiunGtiue ſpeech 
Wu of theteſtator, in making executors, or 
diſpoſing of any legacie, doth not hurc aj cn quidam. C.de 
the reſtament ® : And therefore if the teſtator veb.figntt, 
ſay, I make A.or B.my executors, or I bequeath 
roſuch orſ{ucha perſon,an hundred pound : this 
diſpoſition is not voide, but both of them ſhall 
be admitted executor,and both of them obtaine | 
the legacie, tobe diuided betwixt them Þ, 6. -—_— 
And albeit, at the firſtthere was great dif — 
ſention and conflicts in opinions about this 
queſtion ; ar laitit was eſtabliſhed for law, that 
this word (or) in fauour of teſtaments,ſhould be NY ques 
taken for (and<,) when it is ſo placed betwixt © * 
two perſons, as it may ſeeme to miniſter doubt 
tothe hearer, ofwhether perſon theteſtator did 
f meaned: And therefore the teſtator ſaying, I *$.meliusind, L.cum 
make A. or B, my executor , it isin etfect, as if 9%": 
hee had ſaid, I make A.and B. executors e, &C. « 1 &,mclius. 
Which concluftonnorwirhſtanding is ſomtimes 
limited, andone. onely of the perſons is to be 
admitred. 
2 The-firſt limitation is , when} the teſtator 
1h doth beare more affection to the one then to og, vane gas 
the other; for then he to whom the reſtator bea- n.;.4.PariC.conlil. 21, 
ve reth more atfeCtion,isto be preferred betore the v9) 3-14, Clar. 8. 
other : For example; the teſtator ſaith, I maka A 
my brother , or his children, my executors, 
or I bequeathto my brother, or his children, 
ic ſuch 
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ſuchathing: In this caſe, for as much as the 
teſtator is preſumed to carrie a greater loue to 
his brother then to his brothers children , hee 
5 L.cumpater.$.i tc. . uh 
f.deleg.2.Bald.inc.1. ſhall firſt be admitred tothe executorſhip, and 
decoquilibi &hzred. gbtainethe legacic, andenioy the ſame during 
ſb l$.fed:Tul.Clar, 22D Fa Srmggong 
d.q.80.n.5. © hislife, and after his deceaſe, his childreathen 
ſhall beadmitted 8. But this vncquall order of 
affetion hath not ſuch vnequall cffe&t when 
| the teſtator doth make his brother and his chil- 
> Iaſ.in L.Gallus.S. dren executors , by this word and, or with, 


idamreRe. de lib, 
i dit. Char, &. as before hath beene declared , for then 
reſtrg.q.80.n.6.quz they bee all admitted equally and not ſuccel- 


ns Sd, _ 

ait Clar,cod.n.6, Another limitation 1s , when+authoritic 1s 
graunted te another of making eleCtion : For 
example ; the teſtator maketh his executors A. 
orB. whomthe Ordinarie ſhall chuſe,or giueth 
an hundred pound to A. or B. whom the execu- 
tor ſhallchuſe. Inthis caſe, this difiunQiue or, 


ſtandeth properly , and is not changed into a 


| i __ coniunctiue: and ſoecleRion being made of the 
ITL.f Titio. aut Serio. : 
one,the other is excluded. 


de leg. 2.L.virum.$.ci {WF OE 
quidam.dereb.dub#}, Another limitationis, when + the one of the 


k . . 
Ce Fin, perſons is not capable of the executorſhip or le- 
5.quippe quialias ha- gacic : for. then alſo the difiunCtiue ſtandeth 
bet in co loco iſtius re= Broperly , andthe other perſonaloneſhall ob- 


ul limitationes, : 
# raine the executorſhip or legacic &. 


Of 


3 


eo 
3 


Of vncerraintie reſpecting the thing 
mw bequeathed. 


> —O——— — - — | —— — 


1 Whether uncertaintie by reaſon of generalitie in 
the thing bequeathed,doth make voide the diſpo* 

ſition, 

2 Whether the diſþoſuion be vid, when that is be» 
queathed which of the Logitians called Spe- 
Cics. 

3 Whether the Legacie of wine or corne, ns quan- 
titie being expreſſed,hc voiae. 

4 By the equitte of the Eccleſuaflicall Lawes, wn- 
cer taine teſtaments are ſaued from deſtruction. 

5 Who ought ts chaoſe where alegacie is ginen ge- 
neraily, the executor gr the legatarie. 

6 The manner of election, 

7 Of Legataries who muſt chooſe firſt. 

S Of coliegataries diſſenting amongeſt themſelues, 

_ what ineanes# t0 be vſed. 


S. X. 
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4#2JHat the diſpoſitionor bequeſtis ſomn- 


| times ouerthrowne or deſtitute of ct- 
fe by reaſon of the vncertaintie of 
che thing bequeathed, may appeare 
by thatwhich hath bin already ſpoken oferrorin 
thething bequeatheds.for by what means thete- 
ſtator doth erre,by the ſame means is his diſpo- 
ſition madevncerraine; concerning which kinde 


®. > jm 
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OE: P.” 

, \ £4 

'TF41S 74: © 


I) 


Rr of 


2 Supra ead.parte. $. 5, 


The ſeauenth part. 


of vncertaintie, whether it deſtroy the legacie 
or no, doth there appeare. Now therefore of 
ſome other kinde of vncertaintie reſpeRigg the 
thing bequeathed, and namely whether the vn- 
certaintic growing by occaſion of generalitic, 
. make voide the bequelt or not. 

Firſt, when f any thing is bequeathed vnder 
ſuch generall words, that the meaning of the 
teſtator is vnknowne, the diſpoſition remaineth 
without cffeRt:as when the teſtator ſaith, 1 do be- 


b Gloſ.& DD.in L.le- bequeath a boay, or 4 lining creature \, for that 
| gato.generaliter,& L.6 which the Logitians call genw,cyther generaliſ- 


: 1. ap hl ſimum, or ſubalternum being bequeathed, the 


munitcr DD.ind.L. executor is {aid to be deliuered,if he giue but a 
legato. quamuis Zaſins pic ce ofBread,or a Fliec, 


| 1 gy m4" If thefteftator bequeath ſuch a thing, which 


_ inuile quide eſſe in Logicke is called ſpecies, & in Law genms,then 
egatyum, non tamen E x 8 

quia kres dando quid WCArctoconfſider whethertheſamething do re- 
winimum liberetur, cejuc his limits of #4t#re, as a horle,a rree; &c. 
ſed quia effuſum adeo __ of a man,as a ſhip,a gold chaine; or of weight, 


& incertum eſt legati 
vt inutilem, potius qui number or meaſure, as lead ,MOney, wheat e.Q&C. 


vtilem atum,concipe. o Jn the firſt caſe,viz.if the teſtator bequeath 


lufl In- 4 
> rf) cons 6 na” horſe the bequeſtis good,whether the reftator 
* QuodenimdialeQi- hauc any or noneF. | | 
EEE. In the ſecond caſe, vis. if the teſtator be- 
2dmodum & ſpecies queath aſhjppe,or 4 yold chaine, by the _—_— 
dicitur 2 iuriſconſul. bd ' ie isSvoid &, vnle 
cis. quod Dialeftics . OPINION of writers,the legacie 1 ; 
appellant indiu.dunm. | ents ; 
Minſing.in$, fi generalitet Inſtit,de legat.*Zaſlib.1.Sing.reſponſ.in princ.n.z3 A 
in d.s. {i generaler, f Bar, Paul.de Caftro;& omnes DoRores in d.L.legato. 8 angel. 
& Alex.in L.fi domus #.deleg, 1.Iaf. in cand, L.n.16.ampl.z. & 3. Bar.& Lanc.Dec.in 


Le quod in rerun. $5. & {i Nauem cog, 
the 


mo ſomething, or 1 bequeath a ſubftance,or I 
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the teſtator haue a ſhippe, or a chaine. Bur 0- 

thers are of opinion that the legacie is good, al- 

though thereſtatorhaue no ſhippe or chaine : * Zaſ.Sing.intel. lb. x, 

and this opinion ſeemeth more reaſonable,and CEE 

more agrecabletorthe equitic of the Ecclefiaſti- c.26. Minling. in $.ſed 

call lawes i, eſpecially ifthe reſtator knew that he © gener#licer. lnſtr. de 
<Pilh.f : lega.n.y.1o.Claud.can. 

had no ſhip, or chaine of his owne, when hee ciuncala,g alij,de qui- 

made his Will, | bus Peckius, in d.c.26. 


þ c hancſ ian 
In the third caſe, vis. if the teſtator dos be- ka wer Prone! ro 


queath lead,or mony,or wheat,not exprefling the rc magisdubia, nempe 
quantitie,the bequeſt is vnprofitable, becauſeof o _—_ agar 
the great vncertaintie: atleaſtit ſeemeththe ex- 4.51.n.4.infin. | 
ecutor isdeliuered by deliucring a very littlek, * Zin = TE 
Howbeitifthe legacie conſiſting in weight, num- NT IIEY 
ber or meaſure,be diſpoſed forthe performance *-L.nummis. # deleg. 
of ſome acte, or other certainecon(ideration,as , ©/#in d.L. legaro, 
forthe building of ſome bridge, or amending 

of high wayes,or for the education or alimen- 

ration of ſome perſon, or maintaining him at 

ſtudy, or for the reliefe of the poore, or forthe 

repairing of the Church, or for other like vſes : 

In theſe caſes the legacie is not voide, albeit no 

quantitic be expreſſed : for ſo much is vader- 

ſtood to be diſpoſed, as may ſarishe or anſwere 

that purpoſe, whereunto it is appointed, and as 

the Ordinary conſidering the neceſſitie of the 
thing,andtheabilitic ofthe teſtator,8:the con- 

tinuance of the gift, ſhall deeme conuenient!. |! Zaſin L.ita Ripulatus 

Moreouer by the fequitie of the lawes eccleſtaſti- 4 veſhobEa. 14.'15, 

call,not onely the legacie generall of things con- 7% vac. AP 
ſiſting in watght,number or meaſure,as of wine, 

of oyle,of corne; of iron 7 of brafle, money, &c. 

r 2 is 
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1s gooG. and auaileable, without any quantitie 
cxpreſled by the teſtator, which quanritic is va= 
deritood to be left to the diſcretion of the Orad;- 
mary,to be limited by him as due circumſtances 
= Archid. inc.ſunt | ſhall induce him = : but alſo by the ſame i £qui- 

Ty dee ns, tie, it ſeemeth that the generall legacic cucn of 

& DD. inc.nosquide that which the Logitians call gens, (which may 

de telta, extra. be verified of things different in kinde) is not 

= Veluti animal le- VOId 3 but it jsto be certified and declared by 
| 125 nag gs . Y the Ordinarie according tothe eſtate of perſons, 
ob.a. 13, Archid. in c, [NE COINMON cauſe,and whatſocuer may be col- 
ſunt xonnulli. 2.9. 1. leted by other circumſtances» : much lefle is 

19- om upra, 6.17. the legacie voide, where the teſtator doth be- 

verb ob.& ibi, Alex.& queatha ccrtaine quantitie of corne,or wine, or 

Ripa, other things, conſiſting in number, weight, or 

.meaſure,notexpreſling the kinde of Corne,viz. 
WW heate,Kie,or Barlic; or of Vinc,viz.VVhite, 

? Zaſ.& Ripa.ind. L. Secke, or Clarety. 

P_— Here it may be demanded, who ſhall chooſe, 
where the legacies generall, the Executor or 
legatarie? To this queſtion thus : if the teſtator 
doe exprefly grant the elefion,the doubt is ca- 
lily anſwered : he towhomthe eleQtion is gran- 

1 Grafl.Theſaur. com. peq q 


op.$. legatum.q.62.in - 
EE Dees 1-., Ifthere be no expreſle grant made by the | 


in L.legaro.f.deleg.1. teſtator, then if the words of the diſpoſition be 
direfted to the leoatarie : as if the teſtator ſhall 
fay,l willthat A.B.ſball hane a horſe,the eleQi- 
» Gloſ. in Llucio.ff, on doth belong to the legataricr : but if the 
deleg.z.& hzcopinio words ofthe diſpoſition be direcFed to the execn- 
communis eſt. teſte Sf i 
Graflo, d. $. legatum. #9#7 : AS if the teſtator ſay,l will that my execu- 
9.62, 0. 2, tor giue to A.B.a horſe, then the election doth 
appertaine 


S 


as 'd 


 vnleſle the teſtator doe grant election, for then : 
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appertaine to the executor f, Ifrhe words be wej- * <onzr-inc ——_— 
ther directed to the executor nor to the legatarieg :ljj,in d Liegwo,quo- 
itisanſwered,that if thething bequeathed haue —_ —_—_——— 

"ap -  - elt, vtper Graf. b 
his limites aſſigned of »azare,thenthecleQionis « Q)Fjenr Zahn 
in the legataric,in caſe ſuch things be extant a- 4.L.legato generaliter, 


mongſt the teſtators goods:andin caſethere be *#9run ſententiacs. 


- cou ge manis eſt, ait Graf.d.q. 
noſuch extant, the cletionis in the executore. 64.n.z. * 


Burt if ſo be that the thing bequeathed be limi- Bag — n. 
ted by man, the election doth appertaine to the ,.;1, amend cones 


gy" k "SHS verb. autyero, contra- 
executor u ; and fo it is of things conſiſting in rium Minſing,in'd.s. fi 


: generalucr.n.9.ſcd pri. 
number, weight, or meaſure x,albcitthere be of 5" opiniootieduas 


thoſe things extant amongſt the goods of the vrper cundem Grafl: 


deccaſed y,much moreit therebenone extantz, * T4 a 4 £ de TR 
Pronided f alwayes, that of thoſe things 4.1.1coxon. 9. 

which be extant,the legataric hauing the bene- 7 Arque hec opinis 

fite of election, muſtnot choole the very beſts, MATa? roba- 


-** 5 tur, fue teſtator de» 
vnleſſethere be no more but two of the things certs ſenſerir,fine non, 


extant (tor then he may chooſe the better b)or '* px Graf. vbi ſupra, 
qui tamen diſtingun, 


; Minling.ind.$. & ge» 
hee may chooſe the beſt c. And likewiſe on the a any ny mag d. 
. . fo, . 
contrary part,where the eleCtion belongeth to £777, 6ouis3 
the executor, he may not obtrude to the legas iis $. 6quis plures f. 


rarie,the very worſt of thoſe things which be ex- 48-1: Zaſ.ind.Lilev 


7 gato generaliter n.13., 


rant in the patrimeny © : and whereas there be 74. Minſng.ind. $. i 
not. any ſuch things amongeſt the teſtators generaliter.n.6, 


. L.fiferuus. &, 
goods, the executor muſt prouide ſome com- |, x... nx; =—_ 
petentthung e, in d.L.legato.n.z 4. 
© L.z. ﬀ dcoption, leg, 
& Weſcnb. in eund.tit.n.1.per L.in teſtamentis, de reg. iur. ff. & regione ſtat Zaſius ſcri- 
bens, quod <ctiamli legatario datur optio.non tamen optima, ſed mediocria ſunt eligenda. 
ind.L, legato.n. 13, * DD.in d.L.legato.Couarun c. iudicante detcfta extr.m. 3.& hoc 
indubitatum in-ſpecibus. Sed in quantitatibus & in ſummis, qued minimum eſt deberi in» 
relligitur, fi Caſtrenk credamus. m d. Lilegato. n, 4. Verum in huiuſmodt legatis ſer= 
vandum eft boni viri arbitrium.Archid. in c. nennulli ſunt 1. q. 1. Abb. in c. x, de 
dec. extr.6, ® Zaſ,ind.L.legato.n,22 .peſt.gloſſ.bidem. 
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Furthermore, it is to beremembred, thar if 
the Tefiator hauing two things,whereofthe one 
fs much better then the other(be it for example 
two horſes) doc bequeath to two perſons eyther 
of them a horſe,he that is firſtnamed inthe te- 
ftament may firſt chooſe. | | 

fBar. in L. quidues , Finally, this is notto be omitted,that if the} 
.de leg. z. quz ſententia Jegararies diſſent about the eleRion of the thing 
op s. bequeathed, this controuerſic is tobe decided 
legatum. q.62.infin. by lot, if it be not otherwiſe reſolued who in 
that choiſe is to be preterreds. 
. £5. optionisInftit.de Having declared by the caſes formerly pro- 
lega. * Ppounded,whether vncertainticinreſpeofgene- 
ralitic, make void the diſpoſition or bequeſt of 
the teſtator or not. For as much as there be other 
generall words vſuall in teftaments,as goods & 
chattels,moucable and vnmouecable,the genera- 
litic whereof is apt td breed queſtion and con- 
tention. Therefore for the clearing of doubts 
and auoiding of ſuites, which otherwiſe might 
enſue about the meaning of the teſtator by thoſe 
generall words; I haue thought good to deliuer 
the ſcuerall ſignification of cuery of the ſaid 
words particularly, whereby it may appeare 
whatis,or is not dueto the legatarie by force of 
the ſaid words,or any ofthem. 
Touching the word, Bona,Goods, albeit inthe 
explication thereof the Ciuilians do make men- 
tion of the Philoſophers three-fold diuiſton , 
viz. Boua ſunt vel animi,vel corporis vel Fortu- 
41)To.Brzchzus& 7 **: that good things be cyther of themind, 


Jo.Goddzns.in L.bo- 
nork de verd.fignit © of che body, or of Fortune, as NA: F 


a \ aac — —_— — 
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and wealth : whereof the firſt is Morall; the ſe- 


cond,naturall; andchethird,caſuall+*;yet neuer- 42)Brechzus & God- 
theleſſe,foraſmuch as this our preſent diſcourſe ERIE 0s: 
is not Philolophicall but Legall, the ſubie& | 
which wee entend to proſecute, is goods of the 
lat kinde, which viually men call, the goods of 
2 fortune,bur improperly,being in truth his good 
gifts, who is the giuer of all goodneſle, and 
whoſe is the earth and all that therein is #3; and 43) Plalme.24. verl. r, 
who alone ſctteth vp one, and pulleth downe an- 
other ++, making rich or poore at his good will 44) Plal.75.ver. 7. & 8. 
will and pleaſure #5. But before we to come to #95) Plalrr2, vel. 3. 
ſhew what is ſignified by goods in a mans lat 
| Will and teftament, it is fit to confider,how it 
is taken both in the CiuillLaw,and in the Lawes 
of this Realme, 
By goods therfore the Ciuill Law doth ome- 
times vnderſtand, not onely thoſe things where- 
of a man is owner,or whereof he is iuſtly poſ- 
ſeſſed, as Lands, Leaſes, and other perſonall or 
corporall goods, but alſo thoſe things which 
| belong vnto him, eyther corporall or incorpo. 
| rall, for the which hee may haue a lawfull aQi- 
on,as debts due vnto him ** by contra or Ob- 46) L.Bonarum 49. 
: lig ation. bs y__ Gonif, & DD. 
Secondly,by goods the Law ciuill doth ſome- 
times vnderſtand a mans whole cſtate both a- 


x Qiuely and paſſiuely, ſo as his ſucceſſor vn 

N uerſall, called Heres,ſhall not onely enioy all his 

> goods, bur (hall be likewiſe chargeable to pay 

@ all his debts 7, | 47)L.Bonerum.208.F 
' Thirdly, by the word Goods, the ſame Law ns Garg, 
wy 


Rr 4 doth 
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doth vnderſtand no more but onely a mans 
43) L.ſubſiznatuw $. cleare goods,his debts deducted gr 
bou.ff.de yetb. gn. By the Lawes of chis Realme, in Deeds and 
coatracts among the liuing, the word Goods is 
otherwiſe vnderitood, comprehending ſuch 
things as be eyther with, or withour lite, as a 
49) Kitchin.verb.Car- horle or a bed ??, 8c. but neither ſuch things 
ralla.fol. 34. as be of the nature of free-hold 52, nor leaſes 
Sg Conet Thad ga, yeares 5*, mich lefle for lines, nor things 
de verb, Intcrp! verb. , © ; DE ay nl 
Cutals.al:is Chaticls. 1N aQion, as a debr vpon A promiſe OF Obliga- 
51) Kitchin, vb1 ſupra. tion 5*. | 
SE en in Aﬀion. The next word to beconſidered,is this word 
Nili vltra donattonem Chatftels, which is more obuious in the lawes 
bonorum accedad am- 414;< Realine, then inthe Ciuill Law.Where- 
lior auQoritas pro de- ; 2 
þitis recuperidis. Weſt. by is ſignified all goods moueable and vnmoue- 
able, except ſuch as be of the nature of free- 
53) D.Comell.Tratt. hold or parcell thereof 5. 
-; bs + Interp.,verd. Of Chartels ſomebereall and ſome beper- 
: ſonall:Rzall,are leaſes for yeares, and to hold at 
5$4)Termesof Law, wjll-and wards 5: ran" Sos moueable goods 
perb, Chartcls. as money, plate , houſhold-ftufte, horſes, kine, 
55) Tbidem. corne, and ſuch like 55. Howbeit ſome dohold 
that ready money 15 neyther goods nor chart- 
g6&)Kirch.fol.324yerb. tels 5%, neyther Hawkes nor Hounds, becauſe 
or achin vbiſupra, *NEY be fer e nature 57, Thereaſon why money 
is not to-accounred Goods or Chartrels, the au- 
thour of that opinion doth-not expreflſe, but 
fome other on his behalfe, haue inuemed this 
wittic' reaſon, beeauſe ſaith hee, money of it 
ſelfe is nota thing of worth, bur by the conſeat 
of men, and for their eaficr trafficke, or per- 
mutation ofthings, neceflary for commen life, 
| if 


it hath beene reckoned amongſt other worldly 
oods,by torce of conceit,rathertizen conſitting 
Z indeed 5*. | 
The next thing to bee conſidered is, what is 
fignitied by Moneables or Immoueables. Concer- 
ning XMoxcables : Albeit the ciuill Law ſome- 


times put a difference betwixt Monentia and Mo- 


bilta 5?, vnderſtanding by Moventia, ſuch goods 7 


as aQiuely and by their owne accord domoue 
themſelues;as horfes,oxen,ſheep, andcattell **, 
And by 0%11ia , ſuch goods as paſliuely arc 
moucable,or remoucable,trom one placeto an- 
other;as apparel,pors,and pans,and ſuch like **. 
Yet neuerthelefle,regularly,or forthe moſt part, 
by Meaeables arc indifterently vndetſtood, 
goods both aRiuely and paſſiuely moueable ©?. 


Concerning 1mmoneables , they are thoſe ;; 
| goods,which otherwiſe be tearmed chattelsre- 


all; for that they doe not.immediately belong 
to the perſon,but to ſomeother thing , by way 
of dependanciezas trees growing on the ground, 
or fruit growing on the trees, or a leaſe, or rent 
for tearme of years ©3;zbut not lands,tenements, 
or franktenement *#. 

Having examined the legall 
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5 S$)D.Cowel do Inter- 
pret VCl bor, \ crLO C at- 
tals, 


59) Alciar, & DD. in 
. Mouen.de verb. ſign, 
f.& DD.ibidem, 

60 )Alciat,ybi (upra.L, 
2.t.de ſuppell, Leg. 


61) Alciat. Goddzus 
& alij,ind, L. Moucat, 


62) Textus apertns in 
.L. Moncnt, de verb, 
gn.ff. 


63)D.Cowel. deverb, 
Interpret. yerb,Cantal, - 
G : Kitchin.fol, 32. 

ſignification of 64)Kuchin. vbi ſupra, - 


theſe words , Goods and Chattels, Moueable !*>Curalh. 


and Immoueablgitis not an vnworthy leflon,to 
know of what force andefficacic they bee , in a 
mans [aft will and teſtament. 

\Fat the better comprehenſion wherof, ſuppoſe 
that foure ſeueral men.made foure ſeuerall wils, 
whereia thg firſt did bequeath-to A B. all his 
| goods, 


The ſeauenth part. 
goods, the ſecond did bequeath to A. B. all his 


chartels , the thirdall his moucable goods, the - 


fourth all his immoucable goods. Whar is due 
to A.B.in cuery of theſe caſes? for particular an- 
ſwer to euery particular queſtion;fir{t, where the 
teſtator did giue to A. B. all his goods; in this 
caſe A. B. is to haue the teſtators whole eſtate, 
atiuely and paſsiuely(hislands,tenements,and 
free-holdexcepted ) beeing in effefthis execu- 
65)Gleſ.inL.Hisver- tor,or Heres,or vniuerſallſucceſſour © : who as 

- 4 \ 1 = wi heis to cnioy allthe deccaſeds goods and chat- 
tels,of what kind ſocuer together,with the debts 
dueto the deceaſed;(o is hechargeable to paie 
all debts dueby thereſtator,ſo farre as his goods 

66) L.bonorum 200. and chattels wil extend ©; neither is it be doub- 

"2 verb.ogmt.Efub- ed but that A.B. hath right ro all thegold and 

gnat.$.bon.cod. Tit. y : 

& DD.ibidem. money ©? ofthe deceaſed by vertue of theſaid 

67)Rebuft-in LMO- legacie,as hereafter more ar large. 

Dic afd. pony ge ; In the ſecond caſe,wherethe reſtator did be- 
queath to A.B.all his chatrels;hethe ſaid A.B.is 
to haue & enioy all the deceaſeds goods moue- 
able and immoueable, together with the whole 
eſtate of the teſtator deccaſcd,both aCtiuely and 

68) Diftion. Cattalla paſſively **,as inthe former calc. 

nonminislate patere, Jn both which caſes,if A.B.fhould die,before 


| 4 mma 52"* he proued thedeccaſeds will, yerſhould the ad-. 


m0 latiuspatere. O- "I , ; ; 
ſtcaduat Stanfor. De miniſtration of his goods, be committed to the 


pr coun og next of kinne, of the ſaid A.B. and not tothe 
_— next of kinne to the teſtator #9, 7. 

69)Dyer.fol.372.n.8. © \Howbeit ifthe teſtator ;, after hee hath. be- 

queathed all his goods,orall his chartels, or all 

goods and chattels, to one man, dae make _ 

ther 


' 7. i am, oa aww cc. 
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ther man his Executor : In this caſe,the legara- 
rieſhallnot enter into the wholeeftate of the de- 
ceaſed 7%hut the executor proouing the will,is 
to enter vnto all the gouds of the deceaſed,and 
hath rightrto receiue , or by ſuit to recouer , all 
the debts due tothe deceaſed 7*,and as executor 
ſtandeth charged with paiment of all debts due 
by the deceated 7*; and if any thing remaine 
cleare,after paiments of the deceaſed his debts, 
that onely is due to the vniuerſall legatarie, in 
this caſe 73. But if the teſtator-doe bequeath 
the one halfe of his goods to one perſon , and 
make another perſon his executor , willing and 
appointing that all his goods ſhall bee equally 
diuided betwixt them. 

I do nd thatthe two chicfe Tuſtices of Eng- 
land, and others , did at that time , when this 
queſtion was propounded, agreeand conclude 
the law in this caſe to bee, thatthe legatary 
{hould haue the one halte, of all che teſtators 
goods, before deduction of any debts. As for 
example: Theteſtator hauing goods to the va- 
luc ofan hundred pounds, and beeing indebted 
twentic pounds , doth bequeath the one halfeof 
all his goods, by his teſtament, to his wife,robe 
equally diuided betwixt her and A.B.his execu- 
ror. In this caſe the wife is to haue fiftie pounds 
for her moytie , without any defalcation 1n re- 
ſpect of the ſaid debtof rwentiepounds, which 
is to be paid by the executor out of the other 
halfe,hauing aſſets 74, ; 

In the third caſe , where the teſtator did be- 
queath 


- 


70) Bar.in L. his verbts. 
X.de hzred.Inftit. 


71)Sup.cod:lbb, part. 4. 
$ 4.n.6.Grafſl, Theſay, 
com.op.yerb.Inſtitur, 
q.14.n.3. 

72)Lind.in c.{ftatutum 
& c.Religioſa.de Te- 
ſtam. Lib. 3. piouincial, 
conftituc.cant. 
73)Lind.in d.c.{tatut. 
& in c,religiola. 


74)Dyer.fol. 164. De 


hac q.conf.vclim Grafl, 
Thelſaur, com.op.$ In- 


ſtiuct0.9.1405.& 6, 


75 )L.Moventium.de 
vcrb.lipnit. fl, & DD. 
i1dem. 


76)Ead.L. Moucnt. & 
vide paulo infra hoc 


1p{0.5. 


77) Dc hac q.vide Hice 
ron-Laurent, in Decif. 
Rotz Aucnion.dccil. 
16.tol.29.40. Tiraqucl, 
De RetraR. Ligniag. 
&.1.& alios, 
78)D.decif, Aucnion, 
n.z, Tiraqu.d.y.1.n.42 
79)c.Acceflorium.de 
reg. Jur.6, 

80) Tiraqucl,vb.ſupra, 


$81)d.deciſ.16.n.2.L. 
f1 ita. ff de aur. & ar- 
gean.Legat.L.vxorcm 
S.tcitamen.ff.de leg. 2. 


82)L.Fruct.pendentes. 
f.de rei vendic. T iraq. 
vbi ſupra, 

83) Paul. Caſtrenl. 
Confil.1 3 2.yol.1. So- 
cin.confil.60.yol.1. 
deciſ.conſil.473.n.s. 
T:raquel. d.$.1.gloft, 


7.0.44. 
88)d.16,Rot.Aucn. 


n.4. 
$5)Dehac diſtin&. 
fruftuum, vide Mo- 


lin.in Conluctud. paril.$.1.glof.1.n,50,cum ſequen. 


The feauenth part. 


queathto A.B.all his Moucables ,thelegatarie 
may recouer all his perſonal goods, both quick 
and dead, 75 which cither moue themſclues, as 
horſes,ſheep,and oxen,&c.or can be moued by 
another, as plate, houſhold-ſtuffe, corne in the 
garners and barnes,or in the ſheate,8c. 75. But 
whether the legatarie,to whom the teſtator hath 
bequeathed his moueables ,,may recouer corne 
growing on the ground atthe time of the ma- 
king of thewill,and death of the teſtator , hath 
beenea queſtion 77 3 wherein it ſeemeth arthe 
firſt viewe thathe cannot, as well becauſe the 


fruits of the ground are eſteemed as neceflarie 


thereunto ?* ;which neceſſary muſt follow the 
nature of the principall?®. And therefore the 
ground which is the principall beingvnmoue- 
able,the fruit muſt be deemed likewiſe vamoue- 
able 5* : as alſo becauſe the time of making the 
will(or at leaſt of the death of the teſtator) is to 
be reſpected **,atwhich time the cornenot be- 
ing cut downe , or peraduenture not then ripe, 
nor fit to be cut downe,ought not to berepured 
amongſt the Moueables *?. Neterthele , the 
contrary opinion hath preuaiſed amoneſt very 
many authenticall writers *3 ; yet not ſimply, 
but with a diſtin&tion *+,which is this; That of 
fruits,ſome be Indwuftriall, and ſome Natural *5. 
By Induſtriall,l meane ſuch as bee ſowen in the 
ground by mans induſtrie , in hope not to con- 
tinue thereſtill, but to be ſeperated and reaped 
with increaſe ere long, And theſe kind of fruits 


the 


a_ 


A > - ox tw pm R9v* 
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the writers doe reckon amonegſtthe moueable 
goods ** forthat they be moucable Habiru,or in 
the intention and purpoſe of the ſower, *7, and 
therefore the Legataric in this caſe, ro whom 
the teſtator hath bequeathed his moucables, 
may recouer the corne ſtanding on the ground, 
atthe death of the teſtator **. | 

By Natwrall fruites, I meane ſuch as grow of 
their owne accord, without any great labouror 
colt, as grafle, or apples, *7.&c. And theſe the 
legatarie cannot recouer as moueable , vnleſlſe 
they were ſeperatedar the time of the teſtators 
death ?*, forvntill they be ſeparated, they are 
F ruct s pendentes, andaccompted not onely as 
Acceſfarie to the ground,or trees, whereon they 

ow- but alſo they are reputed for part & par- 
cell of that bodie whereon they grow & whence 
they arenouriſhed, & conſequently of the ſame 
nature and condition to wit, inmoueable ?*. 

Moreouer , that corne ſowen and vnſepera- 
ted, is not to be accompred parcell of the 
ground of the deceaſed, but to be reckoned as 
parcell of his goods is apparent by the lawes of 
this Realme, whereby the land, together with 
the trees & grafſe growing thereon,ſhal deſcend 
to the heire , as parcell of the free-hold ; butthe 
corne growing-vpon theſame ground,thall be- 
long to the executor,(as parcell of his goods (as 
elſewhere is more fully demonſtrated) ?*. 
cx quibus liquid, conſtat , quod de Ture huius regni Angliz, 
ſolo ſeparatum, ſed adhuc virens & creſcens inter bona ctiam 


Adde Perkins, Titul, Dcuiſes & Fulbeck cod, Titul.fol, 3 7-38. 


- 


36) D. decif. Auen. 
16, n. 4.poſt Paul.Ca, 
ſtren(,,gd. conhil. 132. 
quem decius & alty le» 
quuantur, 

87) D.deciſ. 16.% Ca- 
ftrenſ, d., cenlil. 132. 
Tiraquell d.$. 1.glofl, 
7. N. 45. 

83 )Decius poſt, Caſt. 
vbi, ſupra alter conl. 
473. alter conkhl, 132. 
vol. 1. quamuis Moli- 
neus in addic. ad cone 
fil. decij. illum ,Pauli 
confilium falbflimum 
elſe aftirmat cuius ſum- 
ma cum fine probatio- 
ne lata fit non magni 
ponderis efle poteſt. 
89) Decius. d.conhil. 
472. N.gs Molin. in d. 
conſuetud. pariſl. HS. 1. 
glofl.1. n. 50. Fr. 

90) Dec.d.confil.472, 
n 5. Molin vbi ſupra. 
91) Fructus naturales 
antiquam feparentur 
non proprie fruftus 
ſed pars rei, vere & 
proprie dicuntur. Ita 
Molin. in conſuetud, 
pariſ. $. 1, glolll, 1, 
n 


o 4 


92) Supra eod. lib, 
parte 3.$. 6, ybi. plu- 
res enumcrantur caſus 
rumentum, nondum a 
mobilum cemputatur, 


And 


! 


92) Vide ſupra eod. 
1:b, parte 6.8. 7.n. 3. 
& Perkins vbi ſupra. 


94) Caſtrenſ. confi. 
132.yol. 1, Rot, Auc- 


- nion. Dec. 16. Deci- 


us conhl. 472.0. 5. 


95) Caftrenſ, Decius. 
Tiraquell. & Laurent. 
vbi (ſupra. 

96) Quemadmedum 
cnim frucus naturales 
adhuc pendent*s Ind1- 
cantur vt fundus vel vt 
eius pars,& quid Imo- 
bile. Molin. 1n conſue- 
rud. pariſ. Tit. 1.S. 1. 
& "fod I..N,F1. ta 
fructus ſtatim coli» 
endi (faltem indu- 
Arriales) pre collce&is 
habentur. Tiraquel. 
vbi ſupra. n. 44 45.cui 
accedit quod deſtinarag 
pro perfefto , & Cin- 


= _ pro cingto ha- 
97) Perea quz ſupe- 


rins dia fant hoc ip- 
{o.$. 


The ſeanenth part. 


Andhenceit is that Emblements or corne 
growing on the ground, ought to be prizedand 
putintothe inuentaric of the goods of the de- 
ceaſed, but not graſle or trees, ſince they are 
parcell of the free-hold , and fall to the heire, 
but not to the executor of the deceaſed 3. 

Now as touching their reaſons, who do hold 
that fruits of the earth are to be eſteemed im- 
moueable becauſe the Acceſlorie doth follow 
the natureof the principall, the anſwereto this 
reaſon is, That this is true in fruits »at#rall,bur 
not in fruits ;zvdsſtriall 7+. 

And as touching this other reaſon; Thatthe 
time of the teſtament , ought to be reſpeCted, 
and therefore the corne being inherent to the 
ground, at the time when the will was made, 
oughtto be adiudged immoueable. The an- 
ſwere is, That theſe imdsſtrialltruites,werein the 
purpoſe and intention of the deceaſed , ſepera- 
bleand mouneable,cuen then when the will was 
firſt made *3, albeit they werenor atually ſepe- 
rated or remoued from the ground. Which 
purpoſe and intention or deſtination is ſuffici- 
ent ina teſtament to make them mouecable**. 

Moreouer that the time of themaking of the 
deceaſeds wil,is not alwaies to be reſpe&ted,doth 
afterwards moreat large appeare. And fo the for- 
mer concluſion remaineth firme, that the lega- 
tary, towho theteſtator doth deuiſe his moue- 
ablegoods,may recouer the corne ſtanding on 
the ground,as parcel of his moucable goods ?7. 

Todcmaund whether the legatarie,to whom 


the 
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the teſtator did bequeath his moucable goods 
_ 9® might recouer the deccaſcd his readic mo- 
nic, might ſeemean idle queſtion, becauſe no 
goods are more moueable then money, and is 
therefore termed current, (and that rightly) be- 
cauſe of the continuall ſwift motion , and rum- 
ning thereof from one hand to another: yetfor- 
aſmuch as ſome doc hold, that ready money is 
neither goods nor chattels 9%; which opinion 
howſocuer it may ſeemea Paradox, yet is it not 
vtterly vntrue, forthatrherebe diuers particu- 
lar caſes in the Law, wherein money is not re- 
puted , as any part of the goods of the decea- 
ſed, either moueable or vamoucable , therefore 
the Queſtien is not {imply idle or vnworthy to 
be anſwered. 

Bur before we cometo theſe particular ca- 
ſes, it may be deliueredfor a rule, that readic 
money is iuſty and worthily reputed amongſt 
the moueable goods of the deceaſed ***and re- 
couerable by the legatarie, rowhom the moue- 
ables are bequeathed ***, The exceptions of 
which rule, or caſes,wherein money is not ac- 
counted as goods or chartrels, are theſe. 

Firſt is, when the perſon deceaſed by his laſt 


98) Rebnff.in L., Mo- 
uentium, A, de verb. 
lignf, Decius conlil- 
472. 


99) Kitchin,verb, Cat« 


talla. fol. 32. 


I _w S.Et quia parum 
Anthen. de Nuprijs. 
Rebuff.in d. L Mo- 
uentium. Mantic, De 
Conic&ur. vIr.volun, 
Lib. 9.Tit.z n:2.Dec, 
conlil. 281. & con. 
472.Tiraquell.de Re- 
traft. Lignagier.$.r. 
glofſ.7.n. 103. 

101) Tiraquell, Re- 
tract, Lignagicr, $. 1, 


gloſl. 7.n. 103, Dec. 


wil or teftamentwilleth any his lands,tenements confil. 381.Mantic. y- 


or hereditamentsto beſold, for in this caſe, by 
the ſtatutes ofthis Realme, the money thereof 
comming or the profits of the ſaid land for any 
time to betaken, ſhall notbe accounted,as any 
of the goods or chattcls of the perſon fo 
cealed **?. 

c 


bi ſupr, Spec. de fru. 
& interelle, n. 8,& g, 


r02) Stat.H, 8, Anno 


dee 31-5. vide Bald. in 
L. ea 


demum., C, de 


Collac, 


The ſeauewth part. 


103) An antem pecu- The ſecond caſe is, when the teſtator hath 


d 1 - . 
COT ans cur purchaſed lands in fee, and for payment of the 


mobilia vel immobilia lands ſo purchaſed, hath treaſured and laid Vp 


innumeranda (it, Mag- . 103 | . =” is 
Wt inter Diftors CCrralne money *'*3, for there isno likelihood, 


conflictus, ſcd com. o- that the teſtator by that generall legacie of his 
pinio cſt qnumeratur jqqqueable goods, did entend to paſle that mo- 


inter Mobil. ſed. Bar. Ie : : 
decif. 219 pot Ia. in NEy allo tothe preiudice of his heire, accord- 


L. Cerera.$.ſedfide ing to thatrule of law, that nothing doth paſle 
gs 7. & Necegodi- by generall words, where it is likely that 


ucrſum (eatio fed in ca- 


ſu diverſo wſto,viz;in the giuer would not grant them by ſpeciall 

144 896 pro 10- words 94, | 
joneprediorfi emp- 

orum nonaurtemen. — Againe, ſeeing by the Statutes of this Realme, 


torum non aute emene- 


dorum, the money taken for Land ſould, ought not to 


"UN... I . - 
104) > generall.de þ,e accounted as his goods **5:wheretoreſhould 


x05)Stat.H.8.2-21.c.5 that money which is purpoſely laidwp,for pay- 
ment of the lands bought, be accounted a- 
106)Arg.a contrario Mongſtthe deceaſeds goods ***?otherwiſe then 
ſenſu,ſumpro ex tar. for payment of the lands purchaſed, eſpecially 
$7) © 'o caG Tn. When the day of payment is nigh at hand, and 
ftante nimirumneceſ- Money otherwiſe hardly to be raiſed our of the 
£m ol og . . 
| +> 0790s van reſtators other goods **7, and therefore in this 
eftioni proxima pro - : 
perte&ta habetur.Zaſ.. caſe I doe thinke, that the Legatarie to whom 
, 5 pi S: _ " the moucables are bequeathed, cannot recouer 
| Slegarg.10.n $infio, MAL money,as parcell of the moueable goods, 
108) Vide Rob. Kelle. in prejudice ofthe Heyre: In whoſe fauour alſo 
«+ 147ee EG many —_ which of their owne nature be 
com.op.$ legat.q.z9 Moueable, by conſtruction or fition of law,are 
Eee HE neuertheleſſe accounted vamoueable,as Hawks, 
ITO e qQuIiAl 10eC . 
Rebuft. & Goddziin 3nd Hounds, and Deare in the Parke, *** &c. 
9.L Mouen f de verb. There be not many other caſes, wherein mony 
bgnif. AddeL.ichor' |. notaccounted partofthe moucable goods**?; 
&.1 de lega.z,&DD ©. : 
| . which caſes excepced, in regard of the reſ{tleſle 


ibidem. 
motion 


# TY. *+ 
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motion thereof, ic is not onely to beaccounted 
moueable ***, butalfo to be reckoned asparcel 1:0) Tiraquel. de 
ot a mans good, becauſe it is a good ſurctic in : Legs 
cuery neceſlitie ***, conf. 387, 5 Te 

In the fourth caſe, where the teſtator doth be- £7 *)Memorabila 
queathto A. B. all his goods immoueable, the CR 
legataric hath right tothe leaſes which did be- 
long to the deceaſed **?, and alſoto all the na- 12) D. Cowell. de 
turall fruites thereof, as Graſſe growing on the —— 
ground, and Fruire on the trees **?, and like- ro a.regis.C16.tol.45 
wiſc to the Fiſhes in the ponde **+,and Pigeons rn — 
in the Doue coate **5, as appartenant to the «x; )Molin.in.conſue- 
grounds demiled, or as parcell ofthe fruites of d-Pariſ.$.1. gloſ.1. 
the tenement, which (if it were out of leaſe) ; {ren ind. L. 
ſhould belong to the heyre, and not to the Ex- Moucatum. Kellewey 
ecutor *'*, But to the corne growing on the rnd = "Y 
ground, or other frunes induſtrall, the legata- Gaddzus ind.L.Mo- 
ric in this caſe hath not any right, forthat they Tre 
are accounted among the moucables, as hath * EY 
bcene proucd heretofore. 

Here now another queſtion doth offer it ſelfc 

which may not be pretermitred, viz. whether 
debts due to the deceaſed doe paſſe vnder the 
legacie of the moucables , or immoucables ? 
whereunto the anſwere is, that debts are neither 
moucable nor immoueable **7 , and confe- :17)Alciat. & Rebuff. 
quently they are neither due to the Legataric, 12 4F. Moventum de 
to whom the moucables are deuiſed; nor tothe , 1s) 6 heed 
Legararie tro whom the Teſtator hath bequea- bilia vni, a Ott 
thed his vnmoucables ***. And this is true,not TS 
onely when the reſtator hath bequeathed all his ind. L Mouentia. poſt 
goods moucable and immoucable in ſuch a ©*** cond. 204. 


S1 place *'?2. 
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Ne ary Sric.deconica. place *'?, butalſo where thelegacic was deuiſed 
V . . 
© yol.lib.git.3-0.13 vichout deſignation of place '?*, 


120)Rebuft. ind. L. > : 
Mouentjum. [The reaſon is, becauſe debts are a ſeucrall 
I21 


t2r)Bar.Alciat.&Reb. Linde from mouecables and immoueables ***, 


in. L.Moucntum.ft.de * | x" 
rerb.ſignif, ſeperated by a three-fold difference, viz. inſub- 


122)Rebuff.in.d.L. ſtance,in nature, and in effeR **?, In ſubſtance, 
14 becauſe debts being a thing incorporall, they 
admit no eduifion whereas goods aſwell moue- 
able as vamoueable being corporallare ſubic& 
r 23)Tnſtit.dereb.cor. to diuifion **3.In nature, becauſe goods moue- 


[.& i al.L. , 
| 5-7 08/4 able and immoucable may be acually poſleſ- 


f.deacquir,reri dom. ſed, whereas debts or things in action, cannot 
224)d.$.incorporales. be aCtually poſſeſſed **+. In cffeR, becauſe the 
one being corporall may be preſcribed in ſhor- 
. vos af resmo” ter time then the other, being incorporall '*5. 
Wha if the teſtator did bequeath all his goods 


es decennio , Tura in- . : : 
corporalia. z0.annori moueable and immouecable whatſoener ? Inthis 


fpacio.Rebuff.ind.L. : oy 
| RR caſc it ſeemeth thatby reaſon of the generalitic 


126)Rebuff.vbi ſupra. Of the deuiſe, the debts due to the deceaſed, 
bf _ > - ad. arc thereby diſpoſed ***. Forthe forceand cfh- 
"CDCL,VIAUNTC. C . . 
olunlb. 9. Cacicof theſe vniverſall ſignes of 4/l/and what- 


ict. vItim.volun.lib. g. 


tit 3.n.z0.  ſoener,isluch, as it ſiretcheth the word where- 
127) Vnde Quicunq; ynto they are ioyned to the comprehenſion of 


hercs ctiam impropric 


hzredem comprehen- Whatſocuer 1s thereby __—_ , not onely pro- 
dit, Et cum de quibus- perly, but alſo improper "7, 


cumque contractibus 


loqumurctmdcabu. AgAINC If theſe vniuerſall fignes ſhouldnor 
Gius dicimns,inquit Al- extend the word to things improperly thereby 
cvs in, E.Moucnti- fipnified, they ſhould be idle and ſuperfluous, 


um n.5. CE Ig - A 
128) Mantic.de con. Which ſuperfluitic is to be auoided, eſpecially 


<5 onga tag lb.z. ina teſtament ***, wherein commonly leſle is 
tit. 6, P tot, , moo” 
129) Minus ſcriprum, Wriezen then ſpoken **?, and lefſe ſpoken then 
plus nunenpatum multisexemplis docet Mantie,de conic,vitim..yol. lib. 4<tit. 3. 


was 
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was meant; partly through want of skill, and 
partly through want of time. Neuertheleſle, o- 
thers (andas it ſeemeth the greater number of 
Writers,)doe holdthe contrary opinion,name- 
ly,that debts are not comprehended vnder che 
name of goods moucable or immoueable '3*, 139) ral. Theſaur, 
and that this word all or whatſcener is not of Rp ty rs 
force to draw debts within the compaſle of turo.H.de vulg.lwbſtir, 
goods moueable or vamoucable, no not in a 7: 37 alios quorum 
teſtament *3*,becauſe it isa third kinde diſtinct a 
from cither of the former *3*. Infomuch that 131) Graſ.d.s.legati, 
ifthere were bonds or ſpecialties of thoſe debts 2s alli the. 
(which ſpecialties be moueable,)yet forall this, bufin.d.L. Moucnr. 
the teſtators debts are not vnderſtood to paſſe *4c verb. lignit. 
by the generalitic of that legacie of all or whar- 
ſocuer the teſtators goods moueable or im- 
moueable *33, As for the reaſons of the for- 
mer apinion they may be thus anſwered. 
Firſt,albeir this word all or whatſoener draw 
inthat which is improperly ſignified, yet debts 
being a diſtinct Species from moueables and im- 
moueables, differing (as ſaid before) in ſub- 
ſtance,nature, and effeCt,tanquam oppoſita mens- 
bra, it cannot by any good conſtruction be con- 
tained vnder or ſo much as improperly {1gnifi- 34) Oppotitoram ea 
ed by eytherthe oneorthe other 7%, = — 
Secondly, this word all or whaſoener,is not & pofira vnaſpecie,re- 
therefore idle becauſe it doth not extend to Moventur omnes pe. 
ue © cies,non expreſſz,O1- 
debts, ſeeing ithath relation to the quantitie of q.,qurp.Topic. leg. 


the legacie ſhowing how much the teſtator loco, alpecic, fol. 144, 
bo & loco, a difterentibus 


. 


fol.128.Neg; diftio Omnia adiunRa mobil:bus & immobilibusefacere poteſt, vt veniant 
Iura & aQ10nes ctiam in teftamentis inquit Graf, vb1 ſupra. | 


, Sſ 2 hath 


133) Graſ.d.$.legatum 
q.19.n.6.in tin, 


ma mr Em ———_—— yo 
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hath bequeathed euen all his goods moucable 
135) De oratione inde- Or ynmoueable, whercof there might be que- 
nita, & ane?" tion if the legacie were indefinite '35, 
vniverlalis habeat in- ; : : 
Gonis eſt queſtio, de T hirdly, al:hough ir betrue,thatoftentimes 
qua Cour. lib.1.vt. Jeſſe js written then ſpoken, and leſle ſpoken 
Frys 3y- then entended, for want of time, or of skill, or 
through feare of death, or extremitie of ſick- 
neſk: yer for all this no man is preſumed to 
136) Nemo (inquit thinke that which he doth not ſpeake '3*,or 
- us)przſumiter ha* yy Here is that Delizs that can diuc intothe depth 
re plus in corde : 
quaminore.anL.6is Of another mans thought? when his words doc 
qui ff.de tefta, nor expreſſe the ſame *37 : for; ſuppoſe hee 
137) De Delio Nata- . R , 
Se, vide Eraſmumin tought it (to wit that vnder immoueables or 
Adagijs, mouecables, he meant to bequeath his debts) if 
hee doe not vtter it, it is as if it had neuer 
beene thought,according as it is written in the 
ciuill law, I» ambigns ſermone non virung; dici- 
ms, ſed id duntaxat quod valummn, Taq; qui 4- 
hind dicit quam vult ,neq; id dicit quod vox ſigni- 
feat, ouia non vult, neq; id quod non vnlt, quia 
x38) Paulusin L-am- nos lequitur *3*, In a doubtfull ſpeech we vtter 
biguo.f, dere.dud. or a doubtfull ſence, but onely that which 
Ve 6s wee meane, therefore heewhich ſpeaketh one 
thing and meaneth-another, neither doth hee 
vtter that which the word ſignificth, becauſe 
hee meaneth not ſo, neither that which hee 
meaneth, becauſe he ſpeaketh it not. To draw 
to an end: what ſhall be the concluſion of this 
vexcd queſtion? Are debts comprehended vn- 
der the legacic ofall the teſtators goods moue- 
able and immoueable, or arc they not ?2Indeed 


—— — 


if wee ſhall conſider the common vſe of ſpeech 
within 


py o©& —_—C=- .- cc © mc © ww add... "TRY 


Q., RX 


bY kf Gao 7” 
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within this land, whereby (if Idoe not erre) 
debts are vnderitood to be comprehended vn- 
der that generall legacie ofall goods moueable 
and vamouecable , '32; then I rather ſubſcribe 
to their opinion, who doe hold , that the debts 
due to thedeceaſed are thereby deuiſed '*2, ef- 
pecially it the teſtatorbequeathalwell his chat» 
tels as his goods moucable & immoueable, for 
chattels comprehend debts,as hath benca fore- 
ſaid ***. Now then {ſince debts pafle vader mo- 
ueablesor immoucables, here itarteth vp. ano- 
ther queition. Whar if the teſtator intending, 
vnder the nameof goods moucable and immo- 
ueable, ro bequeath: his debts alſo due vnto 
him, make his will and thereby deuiſerh his mo- 
ueable goods to one perſon and his immonea- 
ble goods to another perſon. Whichof theſe 
twolegataries, hath right to the debts of the 
deceaſed? 


139) Lib. Canon. a« 
dir. Auno Dom, 1603, 
Cip. 92. & 93, Nam 
1b1 nomina factunt bo» 
n1 Nortabilix Adds 
Stanford.prxrog.c.16, 
140) Nec in Anglia 
tantum lcd in alijs etia 
regiombus ex com. l0- 
quent vſu adiones 
contincri,fub mobilth® 
vel inmobilib? oftedge 
Taq. ce retraRt, Lig. 
naci.c$, 1.gloll. 7.n. 
18, & Oldrad.confil, 
209, & Io. And. cus 
diſcipulus & Belin, in 
proem.decretalium.col, 
3. Quibus adde Pec- 
kium,' Tra&.de teſtam. 
Conugum. Lib. 5. 
c.zo fol.512, 

141) Supra cod.F. 


The anſwere briefly is;That thoſe debts which n. 25. Stanford. prz- 


didariſe by occaſion of things moueable and for 
the recoueric whereof there lyeth arr action per- 
ſonall, belong tothat perſon ro whom the telta- 
tor did bequeath his moueable goods '4?*. But 


rop.cC. 16; 

142) Bar, in L.poteſt 
84 Jwhoy. Tur.ff, Ti- 
raqucil, de Retra@, Lig. 
nazicr.F, 1.glofl 7.n, 
15, Graf], 'Taclaur, 


thoſe debts which did grow by octaſton of ſome com. op.verb. legofun 
thing immoucable, for the recouerie whereof Þ *9% 5 "Men 


hanc op inioacm efle 


there licth an action reall : as for rents due out of communcm. 


leaſes, or arrerages, of rents, due our of lands, 
tenements- or heredcaments. They belong to 
thar perſon to whotn the teftator did bequeath 
his immoucable goods *+*%, Howbeit neither 
of theſe two legataries can in their owne names 
| prokecute 


Ss 3 


143 )Par,Tiraq.Cs:i, 
vibi ſupra Aufrer,jn 
addic.2d Cecil. Ti:olof, 
q.3154in tin..com mul- 
t18 alijs,quos caumerat 
Tiraque!l. in d.$. 1. 
glofl, 7.n.1y, 


The ſeauenth part. 


proſecute any. aRion againſt the parties indeb-* 
ted, vnleſſe they were executors to the deceaſed) 
or his adminitirators, For when theteſtator doth 
appoint a third perſonto be his executor,he ons 
SO ares cod: Lib. ly may ſuc forthe debts duets the deccaſcd, as 
parte 6.6.1.n. 4. Per. Tcpreſenting his perſon *#*; and hauing recouc- 
kins, ie. Teſtament. red and receiued the ſame, then may the legata- 
Tir, Executor. n. 45. Ties commence ſuite againſt him in the Ecclelia- 
DoR.& tud.lib.z.c.7, ſticall Court, and there reconer the.r ſeuerall 
legacies, by vertue of the will of the deceaſed, 
which the executor is bound to pertorme *+5, 
i. {bg I: and in caſe the executor doe not commence 
cod.lib. part.q.$. 4. n. ſuite againſt the parties indebted but delay or 
22 in fin. c. autumn refuſe fo to doe, then may legataries conuent 
de teffam, Lib. 3-P'®* the CXecutor in the Eccleltaſticall Court, where 
hee ſhall be adiudged by ſentences of the Ordi- 
narie, and compelled by the cenſures of the 
Church, to make a letter of Atturney to cither 
| of the Legararies, for the recouerie of their ſe- 
; ucrall debts to them bequeathed,in the name of 
146) $. Tam. Amen. 11. executor,to their owne ſcucrall vies '4*, 
Inſt. de legatis ſupra, 3 ; ; 
eod. lib. parte 3.5:5- I haue thought good alſo in this place to de- 
liver, what is comprehended in the generall le- 
| 147) L, 1 .de fupyell. gacic of Houſhelaſtuffe, and what not,the rather 
[28 ) Menoch, Tra. for that this bequeſt of Houſholaſt uffe y 19 MOTEC 
deprzlunp.lib.q.-przi. frequent then well vnderftood , what kinde of 
Tir deffppell hs. © goods arecomprehendedtherein,but before we 
1 49) Menoch vbi ſn= cometo the vnfolding ofthe cheifeſt doubr,and 
Ces Dancr core, bamely whetherplatebe comprehended vnder 
fl. $2. vol. z. Qu,- HonuſholdFuffe.It is to be obſcrued that asthere 
- 9-179ma neg ;"it- be divers words which ſignifie Houſhola tuff, t 
gare italorum, as S wppelle be "994 Vienfilia "0; ns _ 
. rne 
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Arneſia 5% and ſuch like *5* : So there be di- 
uers definitions thereof extant in the bodie 
and text of the Ciuill law ?5*, For Pomponirs 
defineth it after one fort '53: 4{phenrns atteran- 
other '5* : Twberoafter athird '55 ; and Floren- 
»« after a fourth fort '5*, The inueſtigation 
whereof is more fit tor the learned,then for this 
plaine diſcourſe,whereinI affe& nothing more, 
then to deliuer the ſimple trueth in ſuch a taſhi- 
on,as is molt agreeable to the capacitie of the 
vulgarſort,for whoſe inſtruction I will irſtſhew 
diuers particulars , whereof there is no great 
doubt, bur that they are to be reckoned a- 
mongſt Houſholaſinffe , thea other particulars 
which withour difheultic,are not to be accomp- 
ted among(t #ouſholdſfuffe. Firfttheretore there 
is no doubt bur that thele particulars toilowin 

are to be reckoned as partand parcellof ouſe- 
boldſtuffe. viz. Tables *57 , Stooles "5", Fourmes 
159 Chaires *®?, Carpets '*', Hangmes *** , Beds 
163 Bedams '*+, Baſons with Ewer s **5,Candle- 
ſticks *5%, all ſorts of veſlell ſeruing for meare 
and drincke, being either o: earth, wood,glafle, 


150) Simo, de prztis 
Tra, de Interpret. 
vit.vol.lib.4.dub. 8 n. 
25, 

151) De quibus We- 
ſcnb. & Menoc. vbi{u- 
pra. vclu:i Gerarda & 
Mobilia domus, 
152)Vrtin L. 1. L. 2. 
L.6, & L.y.cod. Tit. 
de ſuppel.leg. ft, 

153) Suppellex (In 
quit Pompenius eſt 
domeſticum patrisfa- 
milias Inſtramentum, 
quod ncq; Argento 
Auroue facto, vel vcſti 
annumneratur, L.1.de 
ſupp.leg.f, 

I 54) alphetns f pel- 
IeQilis eas res efle pu+ 
rat, que ad yſum com. 
parrisfamilias paratz 
lunr, quzx nomen, ſui 
gencris non habent ſe» 
parath, L.6, cod, Tit. 
55) Tubero hoc moe 
dodcmonſtrare ſuppel- 
I<ctilem rentat, Nem- 
pe Initrument, quod- 
dam patrisfarwlias, rc- 
rum, ad quotidianum 
vium paratarum , quod 


inaliquam ſpeciem non cadit.L.labeo de fupp.leg. f. C156) 1. Res mobiles non anima- 
lia L. 2. deſuppel.leg..('1 57) L.ſuppelleQtih f, de fup. leg. verb. Menſz, & verb, Tra- 
pczophorz. 1, Menſz magno ornatu,quz cffiis imaginibus ſultinebantur, quales ho» | 
dic in vetu{tis marmoribus viſuntur, Alex. ab Alex, lib. 1, dicrum genial, c. 19, Mes 
noch, d.preſump.f60. lib.4.n. 8. (158) d. L. fuppelleQili verb. (camna, 'ſubſel. &c. 
(159) L. Inftrumenti f de ſuppell. Ieg.verb. Sedular.(160)L. de Tapetis cod. Tir.verb, 
Cathedralia. Menoch.vbi ſupr.n.19. (161) d.L. de Tapetis in princ.(162) d, L. de Ta- 
petis. Menoch. d.prazſump. 160. n.17.1g.vcrb.Aulza.(163 )d.L,ſuppel. verb. leosctiam 
argentatos,auratos,vel gemmatos. Idem fi tota argentea vel aurea fint. (164) D. L. de 
Fapetis verb. Toralia, Adde quod Ice legato debentur. culcitrz, & alia lei ornamen- 
ta, Rebuff, in L.inftratum de verb. fignif. f. Teſtator enim inftruttum apparatiaque le&ti 
Legaf.videtur. Alciat.in eand.L.( 165 )d.L.Suppel.verb.pelues,aquiminaria- Kc. 66)L. 


leg,de ſupp.leg, ft. verb. Argentea candelabra, 
| S{4: £9 


Braſle, 


67) d.L. ſuppcllec- 
til. 

168)Vniverſa namg; 
valaad coquendum de- 
putataz cum un penu 
Non contiacniur ( ve 

in L.Jnltrumcntum fi: 
depenu Legat.) micr 
ſeppelleilia domus 
numerare credercem 
Panor.con(.88, yol.z. 
n.z.Mcnoch. Lib. 4. 
Pizi.162.n.21.Quold 
{G obijciatur hujul., va- 
fa cle inſtrumenta fun- 
diL. cum de Lanionis 
F.dc fundo inſtruct. le. 
gat,verb, cacabos. Er 
ideo non eſſe de (un 
1 wy” 7 genere F 


abco. ft. deſuppecl.leg. 


in princ.Reſpondeo 
non propriam ycrbo- 
rum fignificationem 
ſed quid Teſtator you 
luerit ſcrutand. d. L. 
cum Lanionis Quini- 
mo ſuppellex tanquam 
bp inſtru fundi co 
egato continebitur., 
L. quzſitum, ff. de 
fund.Inſtrut.s.ſed fi 
fundus. 
169) L.1. de ſuppell. 
Leg.f.& L. Labeo. 
cod, tit. 
170) L.ſuppelle&ilis, 
cod. tit, 
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braſſe, or Pewter ** , Pors , Pans, Spits, and 
ſuch like ***, 

Secondly , without all difficulty 4pparell**2, 
Bookes *7*, Weapons *7*,Toelesfor Artificers '7*, 
Cattell*7*, Victnals *74, Corne in the Barne or 

ranarie *75 , Waines *7* , Carts , Plougheeare, 
Veſſels *77 affixed to the free-hold,areno parc of 
Honſhold-ſtnffe. But whether Plate and © oaches 
are tO be accounted as part of houſhold-ſtuffe, 
15a queſtion, whereinall Writers are not of one 
minde, for the deciding of which controuerſie, 
let vs ſuppoſethe caſe ro bethis. 

The teſtator by his laſt will and teſtament, 
doth bequeath to A.B. all his Ho»fhold-ftuffe. 
Now in this caſe wherher may the legataric re- 
couer the teſtators Plate and Coaches, as part 
and parcell ofhis houſhold-ſtuffe ? For the Plate, 
the Writers are at variance. Some ſetting it 
downe for law , that nothing which is madeof 
filuer, or golde, is to be accounted houſhold- 
ſtuffe *7*, and ſome the contraric *7*% For re- 
conciliation of which contrarietic , we muſt vſc 
divers diſtinQions , whereof the firſt is of the 
time, according totheancient admonition, Dj- 
ſlingue tempora concordabunt Scriptare ***, that 
is betwixt the ancient and latter times, for ſuch 
wasthe ſcuerity and frugality of olde times, as 


(171) d.Lſuppellettilis, (172) Menoch d.przfimp.160.Lib.q.n.33. (173)L.z de ſup- 
pel.leg.f (174) L.Labco d.tit & gloff ibidem. (175) d.L. labee & glofl.ibidem.C176) 
L.vaſa znea.de ſupp.Leg MMenoch.d .przſump. 160. n. 29.4.L.Labeo.vcrb.Inſtrumenta 
agriautdomus. (177) d.L.vaſa znea, & Menoch.d.przſ.160. n.29. (178) L.1. de ſup- 

II. Leg.& L.z.ced:tit. (179) L.Labco.cod.tit,yerſ. Nunc ex Ebore.&c, (180) Gloſl. 


wd.L.ſuppelle&ili.Littera.O. 


in 


- 
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in dicbws lis, veſſels of gold or of filuerbein 
then very rare , werenot comprehended vnder _ . 
| 181) d.L.ſuppdlec- 

the name of houſhold-ſtuffe ***. Bur afterwards «i, Vide Gerddeumin 
inlatter times, when men began notto be con- L-Moventium.deverb. 

; FT ; ſ1:nif.vbi de hac.Q.ce- 
rented with the fimplicitic of their Grandfires, violeſcriplit 
bat digging into their great Grandames bo- 


| wels, tor more precious mettall , did furniſh 


their houſes with veſſcls of gold and filuer and 
precious ſtones, and asitis wricren in the ciuill 
law. Nuncex cbore, tetudite, atq, argento, tam 132). L.Labeo poſt 
Son 4 Won 1382 Tuberonem.&.L le. 
ex aurs etiaatq; gemmis ſuppelleciils vtimur '**. _ & 1c (uppalen, 
Vpon this change of mens manners, did thelaw leg. 
alſo begin to change , and to reckon theſe veſ- 
ſels of Her, gold and precious ſtones,as Baſon 
and Ewer, Bowles, Cups, Candleſticks, &c, for | 
partand parcell of houſhold-ſtuffe **3 , yet not LOCI bo 
indiſtinctly or abſolutely, but with this modera- 184) Hoc autem di. 
tion, ſo that it were agreeable to the teſtators finfionis fordere di 
x pb or mt uerſas illas Tuberonis 
meaning, otherwiſe not **+. Thatis, if thete- & $eruij ſententias c6- 
ſatorin his life time, did vſe toreckon them a- ciliari vult Celſus. in d. 
mongſthis houſhold-ſtuffe, in which caſe they |-3>**-oppell 
are due to the legatarie, by the name of houſ- 185) Celfusind,L.Las 
hold-ſtuffe '*5.- Bur if the teſtator did cſteeme **2: ; 
them, as ornaments rather then vtenſills , and 
did vic them forpompe or delicacie,rather then 
for daily or ordinarie ſeruice of his houſe, In 
this caſe they doe notpaſſe vnder thelegacicof 86) 4.L.Labeo.8 
houſhold-ſtuffe ***, Or if theteſtator did vſe to bes, __ 
number things of another kinde, amongſt his gue 
houſhold-ſtutfe, which without doubt are not ſo 187) Veluti Eſcarium,* 
to becſtecmed, as for example, His apparrell, 7" ——— 
bookes, and ſuch like **7. Then albeit the tc- prefump. 160-0.26.27. 


ſtator 


«$8)d.L.Labeo. $.ve- 
rum hea dequibns no 
dubtarur, Goeddgusin 
d.L. Moucnt.Menec. 
ybi ſupra, Weſenbiin 
tit.de ſimp. Leg, ff.n.z. 
189) Non enim cx 
opinionibus finguloru 
ſed cx communi vſu 
verbTexaudiri debent 
Inqui Seruius in d. L. 
Labeo. Cuius ſenteria 
aduerſus Tuber. obti- 
muit Celſo Iudicc. 
190)G ceddeus. Mene- 
chius & Weſenb.vbi 
ſupra. 

191) Gceddens vbi ſu- 
oo; & vide quz a no- 
is ſcripta ſunt pauls 

ante.cad.parte.$.5. 
A.IIL. 

Ig _—_— ge- 
nus leuicali currus in 
quo geſtabantur Ne- 
biliores in villas ſuas., 
Spiegel. Lexic.Turis 
ciuilis verb. Rheda, 
193) Negatcnim A- 
Lx.ab Alex. Vehicula 
w ſuppclleRili conti- 
gcri ſella inftrumenti 


The ſeauenth part. 


ſtator did intend that his apparrell, or thoſe 0- 
ther things ſhould paſſe , vnder the name of 
houſhold-fuffezyer neuertheleſſe, the legararie 
cannot recouer them ***, and albeit therebeno 
defect inthe teſtators meaning **?; yet becauſe 
the ſame isno way vttered by words, which by 
their ownenature, or by common vſe of ſpeech, 
might teſtifiethis meaning ofthe teſtator; there- 
foreis the legacie voide, as if it had not beene 
written or ſpoken *2*, Vnleſfe it were the ex- 
preſſe will of the teſtator, thatthe legacie ſhould 
ſtand good , notwithſtanding his miſnaming 
thereof '?7, | 
As for the teſtators Coaches *** , whether 
the legatarie towhom the houſhold-ſtuffe is be- 
—— may recouer the ſame, doth admir 
ome doubt. But howſocuer all men arc not of 
one minde in this point *? , yet I doe rather 
ſubſcribe to their iudgement, and yeelde to 
their authoritie , who doe holde that Coa+ 
ches are viſually numbred amongſt Houſho!d- 
ſtuffe *94, 


viatorjj eſſe farer, Cui convenit glofſ.quxdam manuſcripta. in L. 


Inftrumenti.de ſupp.Leg.f. (194)L. Inſtrument.deſtppell. Leg.ff, Menoc.deprzl 
Kib. 4, Pra. 160.n.16. Anto. Augultin, Lib-primo ave w/ 520010. eng eG as 
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Of yncertaintie in reſpe& of the 
time or date of the Te- 
ſtamenr. 


1 When it is oncertaine whether of the two teffa- 
ments ts later, both are voide. 

2 Theteitament in fauour of children is preſumed 
- -- 

3 The teſtament ad pias cauſas, is preſumed laſt. 

4 The Will once proned, is wot to bereproued by 
another of the ſame date. 
A ſouldier may die with two _teſtaments. 

6 Which of theſe two tefaments is preſumed later, 
the teſfament ad pias caulſas, or the teſkament 
inter liberos. 


$.X1. 


Here f two teſtaments be found, but 
(> vncertaine whether of them is the 
WES later, in this caſe ncither teſtament 
EYES is good =, for no man can die with 
rwo teſtaments Þ>,and ſothe one teſtament doth 
deftroy the other <. 
Neuertheleſſe, if the } one teſtament be 


made in fauour of the teſtators children, or of 


thoſe who are to haue the adminiftration of his 
poods,incaſc he had dyed inteftate, and the 0- 
ther teftaments in fauour of others; then that 
teſtament ſhall preuaile which is made in fauor 


2 Gloſl.ia L.vlr.C.de 
edit.Di. Adria. toll. 
Clar.$.reftm.q.100. 
bL.quzrebatar.£.de | 
teſt, nul, 

< Bar.in.L.1.$.1.f.de 
bon.pofi.fecundam 
Tabal. 


4d Bar. ind.$.1.Sichar, 
in L.ylt.C.de edito 
Di. Adr.tol]. Mantic. 
de conic.vit.vol.lib. 2 


e Tal. & Sichard.in d.L 


fBar.in d.$.1.ITaſ.6&: 
Sichard.in @.L. vlt. 


£ L.quzrebatur,ff.de 


The ſeaueuth part. 


of the teſtators children, or of them which 0- 
therwiſe are to: haue-the adminiſtration of his 
goods 4, 

Or iff the one teſtament be made ad pias cau- } 
ſ#,, the othernot; then that teſtament ad pras 
cauſas is preſumed laſt, and foto take place e, 

Oc it jrhe one teſtament be proued(the other 
pcrhaps not as yet appearing) and the execu- 
tors in poſleſſion of the teſtarors goods by ver- 
tue of the teſtament already proued,itis not af- 
terwards to be reproued, nor the executors diſ- 
poſſcticed, by meanes of the other teſtament of 
the ſame dateF. 

Or iff the reſtaments be militarie teſtaments, , 
for then perhaps they are both good, becauſe a 
ſouldicr may dye with tworeſtaments s. 

Where it is ſaid, that that reſtament is pre. 
ſumed later, which is made in fauour of them 
thatare to haue the beneſe of the adminiſtra- 
tion of the teſtators goods, or ad pas canſas, ra- 
ther then thoſe teſtaments whichare not made 
ad pias canſas, nor in fauourof them which are 
to haue the adminiſtratinn. Whar if f two teſta- 
ments be found, the one in. fauour of the teſt- 
tors children, or ſuch as areto haue the ad- 
miniſtration of the goods of the deceaſed; the 
other made ad pias cauſa, and it doth not ap- 
peare whether of themis former or later, whe- 
ther isto be preſumed laſt, and ſo of force?l ſup- 
poſe that if they which are to haue the admini- 
ſtration of the teftators goods, 'in whoſe fauour 
the teltament is made, bethe teſtators m—_ 


- 
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then that teſtament made in their fauour is to 
be preſumed later,rather then the teſtament ad 


_þias cauſes b : otherwiſe the teſtament ad pias 


cauſa is to be preſumed later, rather then that 
teſtament made in fauour of collaterall kinſ- 
men i, 

It is a famous queſtion amongſt the Ciuili- 
ans **5, whether the time of the making of the 
teſtament, or of the death of the teſtator, is to 
be reſpected? and conſequently, whether the 
teſtator be preſiumed to bequeath thoſe things 
onely which hee had at the time of themaking 
of his Will, or of his death *?® : for the deter- 


_— of which queſtion,diuers doe vſe ſundry 


diſtinQions, whereof ſome ſeeme to make the 
matter more iatricate,wherefore pretermitting 
thoſe diſtinftions I haue choſen a plaine and 
cafic courſe of deciding the controuerſic, by 
propounding a rule with extenſions and limita- 
tions. The rule is this. That the time of the teſla- 
ment, and not of the teftators death i to be re- 
garded '?7, And ſothoſe goods which the teſta- 
tor had at the time when hee made his will,arc 
bequeathed vnto, and rEcouerable bythe lega- 
taric, butnot theſe goods which hee got after- 
wards '2*, 

The firſt extenſion or ampliation of the rule 
is, tharthe ſame dothproceede not onely inre- 
ſpec of things bequeathed,burt alſoin reſpeof 
perſon5to + So any thing is deuiſed *9*.As for 
example,theteſtator doth bequeathan hundred 


pound tothe children of A.B, who at the _ 


b Mantic, de conjeQ. 
vit.vol.1:b,6.rit.y.n.43 
Vide jupra.1.part.$. 
pen.in fin. & qued bi 
adnotaui ex Auguſt» 
no, 

| Mantic,vbi ſ(upr.per 
L.fancimus. C. de fa- 
croſan.cccleſia. 


195) Egregiam admo- 
195) ct "fl: ciſputa« 
tionc, refert Menoch. 
de preſump.lib.4.przl. 
127.18 princ. 

196) De hacg. vide 
Bar.in L.f ita legatum. 
f.de aur. & argenrt.leg. 
Mantic. de conieRtur. 
vlt.yolun.lib.z. tit. 11. 
Simo.de Prztis. de in« 
eerp.vlt.yol.lib.q.dub. 
fol.178.8% Menoch. 7 
przfuwp.127.lib.4. 


197)Eandem regulara 
propen.Mant.&S1mo. 
dc prxtis,vbi ſupra.per, 
d. L.fiira.de aur.& at. 
gen. leg. 

198) Mantic.& Simo, 
de przt, vbi ſupra. 
199) Simo.de Przt.y. 
bi ſupr.n.z5. poſt Bar. 
in L.fi cognar. de reb. 
dub.f.n.4. Menoch de 
przxſump.lib.4.prxſvp. 


127.n.18, 


The ſeauenth part. 


of the making of the Will hath foure children, 
and afterwards begetteth other foure children, 
and ſo hath cight*children at the time of the 
death of theteitator, In this caſe the hundred 
pound is due to thoſe foure children which 
werealiue atthe time when the Vill was made, 
but not ro thole who were borne after- 
200)Bar.ind.L ficog- wards ***. 
09%" pee amr py The reaſon is, becauſe hee had no thought 
n.3) of them,whichwere notin rer#mnatura, when 
201 )Cagnol. in L.ylt. hee made his VVll ***. So likewiſe if theteſta- 
E-cepatt.n. 233-C2- tor doe bequeath an hundred pound to his pa- 
ren.conhil.132.volt : - 
n.z. riſh Church, and after the Vill made the Te- 
ſtator doth change his dwelling to another pa- 
riſb, and there dycth. In this caſe the legacic 
| is due to the Church where the Teſtator dwel. 
a7: _— —_ led at the time when the Will was made**?, 
ſententiam ego quide Secondly, this rule proceedeth and hath 
veram efſe arbitror ns: place, not onely in things bequeathed, where- 
"nocd, ae a ofthe Teſtator hath aCtuall poſſeſſion, bur alſo 
gis aduerfaturquim in things bequeathed, which are incorporall, 
Cn Wave opi- or things in ation, and therefore if the teſta- 
ſantica. de coniea Rr bequeath to A.B.all his debts, there is no 


Mantica. de conie&, , . 
vleim.vol.1ib.z.rit.rr. more due to the Legatarie by this deuiſe, bur 


$3.) Sed vine. L. onely ſuch debts as were due to the deceaſed 


ftita.de, Aur. & Arvgen, q : . 
lez.f. ”  atthe time of the making of the Will,and not 


203) Cagnol in. vit. any debts which did ariſe to be due after- 


C.dec.patt.n. 2; 1. ybi : k 4 
Þ anger authoricati. Wards *23, So likewiſe if the Teſtator doe re- 


bus, ampliatio.:& hanc mit vnto A. B. all ſuch debts as hee doth owe 


optime firmat, : | 
2>4)Mant.de coniet, VCO the teſtator. By this deuiſe onely thoſe 


vie.yol.lib.3.c.11.n.5. debts are remitted which were due to the de- 


= de przt.vbiſupr. ſed at the making of the Will *2+. —_— 
30. | tn1s 


hact mos tut. an 


P? prop pros PA> mos os 
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this foreſaid rule is of force not onely in an in- 
definite or generall legacie (as when the Te- 
ſtator deuiſerh his bookes, apparrell, or houſe- 
holdſtuffe,) but euen then alſo, when to theſe 
legacics he doth adde the word all, in ſo much 
that if che teſtator ſhould bequeath to A.B. all 
his bookes, all his apparrell, all his houſhold- 
ſtuffe,yert there is no more due tothe Legatary, 
but onely thoſe bookes, that apparrell, or that 
houſholdſtuffe *©5 which were the teſtators at 
the time when the Will was made. Fourthly,the 
rule aforeſaid doth ſo {trengly tye the legacie to 
the time of the;making of the teſtament, that 
the legatarie to whomthe teſtator hath bequea- 
thed any thing, muſt proue that the thing be- 
queathed was the teſtators, when hee made his 
teſtament ***, and not the executor, who hath 
the ſame inpofleſſion **7.Fiftly,the foreſaid rule 
proceedeth yet one degree further, in conſide- 
ration of the time of the making of the teſta- 
ment. For if the teſtator hauing ſtore of young 
cattell, willeth his executor to giue to A.B, two 
colts of the age of two yeares, and after the 
making of his Will, liuerh many yeares, and 
then dycth,hauing other colts at the time of his 
death,of the age oftwo yeares.Inthis caſe there 
is due to the legatarie two of the firſt colts, 


205) Mantic. vbi ſupr. 
n.4.Socin. Tun. confil. 
99.vol.z. per tot. Paril, 
conſ.2 1.yol.z, 1.34+ 
Er hoc procedit ctiam- 
{11pcr nomcn (meum )) 
quod przlens tempus 
denotat, non fuit ad- 
tectum,inquit Mantic, 
vbi ſupra,poſt Socin, 
vbi ſupra. 

206))Simo, de przt.dc 
interp. vIt.yol.lib. 4. 
dub.9.fol.179.n. 36. 
Mantic, de. conic. 
vlt.vol.(poſt Bald.Ro- 
man.Alex.& Iaſ.d lib. 
3.tit.11.n.4 in fin, 
207 )Simo.de przt.de 
Interp, vit.vol.vbi fup. 
&AKantic, de coniet, 
vl:.,vol.d.lib.3.tit.11. 
n. 4.in fin, 
208)L,vxori.$.teſta- 
mento.ft.delcg.z2.Me. 
noch.de preſump. lib. 
4 preſump.127.n.6. 
Eiuſdem ftarinz eſt 
quod (criptum reliquict 
Olgra.confil.31.nepe 


which were extant at the time of making the quod pecuniacerti ge- 


Will, and nor of the laſt colts at the time of 


- A ® 
ncris legata fi poſtca 
variatur debetur z(ti- 


his death ***. Sixtly, if the teftator bequeath to matio, que fuittem- 


A.B a ſhare(v/z, a third part, orthe one halfe) 
of his goods, being in ſuch aplace; although 
the 


pore condit1 teftamen.-. 
ti. Mantic.de conicQ. 
ylt, yol. lib. 3.tit.11, 


The ſeauenth part. 


the teſtator haue more gvods in that place ar 
thetime of his death, then were there at the 
209) Menech:de prz- time when the will was made **?, yer the lega- 


wee 7 qr {7 farichath no right to thoſe latter goods , but 

£71.0.1.vol.6, onely tothoſe which were there when the will 

was made, and ({o1 take it to be if the teſtator do 

bequeath to A. B. all his goods , which arc in 

ſuch a place,'n which kgacie onely thoſe goods 

are conteined, which were there extant when 

| the will was made and not thuſe goods which 
2p) oe ag pref. were brought thither afterwards ***. 

APTe0070-#9*Þ The firſt hmitation or reſtraint of therule is, 

when the legatary or thing bequeathed is vn 

werſall, for then the time of the death of the 

teſtator is conſidered, and not the time when 

mY _ the will was made **'; as for example. The 

xx n.13.Simo.de pre. the teſtator doth bequearh to A.B. all his ſub- 

; 2 —_— _ his _ E = _ this 

"1472-774 * Cafe the legatary hath right to thoſe things, 

nn , - qa which the Sh left at = time of his death 

27.-Barn Lina de 2:2 whether they be more or lefle, then they 

- va & argen-=-3- were before, Neither is this limitation contra- 

212)Menoch.depreſ. ric to the third ampliation before rehearſed; 

T— Snmpas.y. whereit isſaid, that if theteſtator doe vniuer- 

pi fally bequeath all his bookes , all his apparrell, 

or 'all his houſholdftuffe, yer notwithſtanding 

thar vniuerſall bequeſt 4,thereis nomore due 

to the legatarie, but onely thoſe bookes, ap- 

 parrell or houſholdfiuffe , which were the te- 

213) Supre cod $.n. ſtators, when the will was made ***: for how- 

31. poſt Manic ®Þ.3- foeucr theſerwo legacies may ſeeme to be with- 


. 11, Socin,lun,con : 
w— out difference, in reſpeRof theforme or any” 


How teflament 
- the dcuiſc = s beconue voyde 
| framed : yet th of them bein es 318 
pet of the ans great Gif vniuerſal- 
For a mans fubtand ung beaded TT 
and {uchlike* * 5; nce , or good thed **#, — Bar 
prehending 5 they be nam S, or eſtate = upra. | UM. 
. thin $ x ES colle&i 3 5) Vcluri . 
arr Fry A oro cl eld, Mee. 
nurion *"*. Bur le _ come” I iter tl. vol Lb 
apparrell O OAre not A e and dimi- 216) Tor, I 3. , 
a r houſho mans b $2502, FE 
pecies qued, Idſtuffe , fe ookes, or eeſt quod ex mul M 
no con dam bonor um 217, or they b _ OY iſta - 
th trarietie b ; 4 andco c bur fue ens t que 
at ampliati etwixt this limi equent] augeantur { tur,lave 
ng wyren —o andeonfoquently, ure cor, 2 
. . 3 n L. 's, 
vniuerſall —_—_ limited, wh —— Piſs ”" 
not add athed. albci 3 ena thi 217) Zaſ.i 
The a59-nanay _ rower ey reſtator pa. ns op Tae _ 2 
range , or na —_— c0 _ example. 
eas it he had! ot Cattell *** . his flocke 2:3) L-G 
of ſhceepe or hi be neathed hi 2 for it is in ﬀ.de Lo 
which caſe the n whole heard of 5 whole flocke —_ .Sims — 
a betas of the death _— *19.In deinerp roll. 
the ſame, a ed, andthe le : thereſtato 219) D.L Gr L179. 
diminiſhed y then they be gataric 15 to ha - T - ſeq. L. — 
——_ -*hr pantera we $4 15. EDD. in 
OD ates onely ſhe We”: 9 
—_— yetthat one is wy the death Of the 
LN a flocke 222 Ee 220 Albeit on the 
ird[ . Ee Can- 
_ is _ _ is reſtrained _ ——— Ede 
. for thenthe ry ed, as is confi nrys ſuch a _ rs 
conlidered ***; of theteſtato d with vie; on, Bar. in L. quida 
b :as for rs death i e Triric.le , 
| equeath to A. example the is to be de Conicc,yl g. Manx, 
derſtood of th B. his corne. * nd rl.ol. lib. 
of that corne wh. yo is tobe vn ok 
d 3 . 
reſtaror left 


Tx 
at 


iq 


F 
F 


82;)Mantic d lib, % 


tt.11I.N.15, 


224) Bar.inaL, ftitaf. 
de Aur.& Argent. leg. 
n.8. Mantic de Con- 
ieR, victim, yol.lib. 1 2. 


elt.2,N.9. 


225) Menoch.de przſ. 
lib.4.przf.127. n.29. 

39,Beronsq.130.n.F. 
226)Bar.in d.L.f.ita 
F.de Aur. & argen. leg.” 


En.s. 


* 227) Bar.ybi ſupra. 


The ſcanenth part. 


at the time of his death **?. Solikewiſe, if the 
teſtator doe bequeath his apparrellto A.B. and 
afterwards liueth vntill that apparrell be worne 
out , and other gpparrell prouided in ſtead 
thereof. In'this caſe the legatarie ſhall hauc, 
the teſtators appartell which ' hee left at the 
time of his death ***; neither is this limitation 
contrary tothe former atmpliation, where it is 
id that if the teſtator doe bequeath all his 
apparrell to A. B. the legataric ſhall haue ſuch 
apparrell as the teſtator had at the time when 
the will was made, and not the other appar- 
rell, which was madeafterwards; for that am- 


 pliationistrue, when the teftator hath diuers 


ſuites ofapparrell,whereof ſome remaine which 
were made when the will was made ***, and 
in this caſc, the legatarie can haueno more bur 
the old ſuite ***. But this limitation taketh 


place, when the apparrell is worne out,and con- 


ſumed which was firſt bequeached; In which 
caſe, the legararic ſhall haue the new ſuite, in 
lciue of the former **?; leaſt otherwiſe the de- 
ccaſeds willſhould be vtterly defcated and with- 
out effet. So likewiſe if the reſtator hauing 
madehis will, and thereinbequeathed to A. B. 
the corne in his barne, and afterward layeth 
vp more cornein the ſame barne, before the o- 
ther be threſhed. Inthis caſe the legatarie can- 
not recouer, both the old 'and the new corne, 


228) Maſcard.depro- but muſt: be'contented *** with the corne in 


bac. concluf. 1280. n. 
33.poſt Caftr.& Bald, 


the barneat the time when the will was made. 
Orif the old corpe were vttetly conſumed and 


ſpent, 
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ſpent, yetthelegatarie cannot recouer agreater 
quantity ofthe new corne, then the olde corne 
did extend vnto when the will was made*??. 

The fourth limitation of the rule is,when the 
teſtator doth bequeath any thing by words of 
the future time: AsI giueto A. B. the bookes, 
apparrell, or houſhold-ſtuffe , which ſhall be in 
my houſe , or in ſuch a place. For in this caſe, 
the time of the death of the teſtator is tobe re- 
ſ[peted*?*,and ſothelegacie hath rightnort on- 
ly toſuch bookes, apparrell, or houſhold-ſtuffe, 
as theteſtator had in his houſe, or place afore- 
ſaid at the time of making his will, bur alſo to 
thoſe other bookes, apparrell , or houſhold- 
ſuffe, cxrant atthe time ofhis death,albeit they 
were brought thither after the will was made. 
And ſoit is if the teſtator vſe this word May,or 
Can *3*, As if the teftator giue to A.B. all his 
bookes,apparrell,and houſhold-ſtuffe, which are 
or can be found inſucha place 3 for in this caſe, 
the legataric hath right alſo to thoſe bookes, 
apparrell, and houfhold-ſtuffe, which be found 
thereat the time ofthe teſtators death *??. 

The fift limitation is, whenthe legacie is con- 
ditionall. In which caſe, thetime when thewill 
was made, is not to be reſpe&ted *33, but of the 
accompliſhment of the condition , or death of 
the teſtator., as alreadie hath beene confir- 
med * 3+, 

Thefixt limitation is , when it is tobe collec- 
ted by circumſtances and conieQures, that the 
tcſtator did meane, of the time of his death,ra- 
i | Tr 3 ther 


229)Macard.depro- 
bac.concl,1280.n. 

22.32. Caſtrenſ.nL. 
fi ſeruus.$.quir:q, ff.de 
leg.1.n. 10. 


230) Mantic.de con- 
ic&.ylt.volun.Lib.3. 


tir,11.n.12.peſt Bar.in 
d.L. ft ita. de aur.& ar- 
gent, Leg.f. Menoch. 


de przſump. Lib.4. 


pref.127.n.37. 


231) Mantic.ybiſupr. 
Menoch.de przſump. 


Lib,4-przſ. I 27,N, zl, 


2 32)Menoch.ybiſupra 


poſt Decium & aliosin 
eo loc. citatos. 
233) Mantic.d.tit.l 1. 
Lib.3.n.27.28, licer 


Socin.Iun. confil.:42, 


yol. 2.aliud ſentire vi- 
deatur. 

324) Supra cod. Lib, 
parte 4.5. 6. 


The ſeauent h par bo pt 


235) Mantic. de Con= ther then of the time when thewil was made*3 5, 
iecue.ylrim.ro2"- or ifit belikelythatthe teftator, if he had boche 
ma asked the queſtion , whether hee meant of the 
time of making his will or of his death , would 
hauec anſweredthat he mcantof the time of his 
death. 

Inthis caſc, albcicthe legacie were given by 
words of the preſenttime,, yet the future time, 
236) Mantie. vbiſu- —_— the time of the teſtators death , is to be 
pep regarded *3®, As forexample, theteſtator ſaith, 
I deebequeathto A. B. all my Plate , (for this 
word or Pronoune poſkſſiue, 249, hath the force 
227(Menoch deprz- Of the preſent time *37 :) now ſuppoſe the teſta- 
fump.Lib.4-przſ-127- tor atthetime when the will was made,oucr and 
_ beſides the Plate, which hee did then poſleſle, 

(which he might iuſtly call 47ze,not onely inre- 

ſpec of his title thereunto, bur alfo of his poſ- 

eſſion thereot)had bought certaine other Plate, 
which was notthen deliuered vnto him , when 
the will was made. 

In this caſe for as much asit is likely , thatif 
the teſtator had beene asked, whether he meant 
that A. B. (to whom hee had bequeathed his 

. Plate)ſhould hauethat Plate alfo, which he had 
bought, but was not poſſeſſed of, would haue an- 
ſwered that he meant ofthat Plate alſo,which is 


very probable, theratherfor thathe could not 


but knowthat ſuch Platche had bought. There- 
_ ” _—_— . foreinthiscaſc, thelegararic hath right tothis 
& conic.vitie.vol. bought Plate vndeliuered , as well as to the 0- 
m1 10m nga" oþ ther ?3*, and thatby force of the conieured 
$3nolz,  Meaningofthe tefiator , though his words did 


ea - a Da Aa a, Dat Ta oc 6ococ a iwm£Kc.co ii cc = oa PD VwTlVL -—” ——— - Y 


as MU hook. © ov ad _ =#a«< 


"wry hens £A —__ 
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not extend thereunto *3?., Which meaning(asa ,,.\c:trents Man- 

Queene or great Commandreſlc)doth rule and tic.vbiſupra. 

ouer-rule , eſpecially in Wills and Teſtaments, | 

enlarging, reſtraining, interpreting, anddirec- 242 —_— _ 

ting the ſame in cuery reſpec *+*, whereunto prima.s.3. n.29. 

this may be added fora rule, then which, there 

is not any other more apt, or neceſlarie for the - 

interpretation of VVills and Teſtaments; name- 

ly thatwhereit is likely , that the teſtator whiles 

he is making of his will, if he had beene asked, | 

whether hee would haucthus or thus diſpoſed, a CR. = 

would haue anſwered aftirmatiuely ; there the quando verifimiliter 

caſe is not to be deemed omitted, northerthing — 

vndiſpoſed ***. Howbeit this rule of colleQing es —— iy 

the true meaning ofthereſtator, by ſuch ſuppo+ bat Manzica de con- 

ſedqueſtions and anſweres; as it is very readie — —— 

and prohtable, if it be diſcreetly handled, by a 

graue ludgewith leaden feete. So on the con- 

trarie; there is nota more dangerous Doctrine 

to be obſerued, 9r a moreerronious guideto be 

followed, by him eſpecially , who is ſoſwift of 

apprehenſion ; that hee needeth abridle rather 

then a ſpurre ***. 242)Mantic. 1bidem, 
If there be any other limitations ofthisRule, "5 — 

(as ſome Writers doe ſet downe moe in num- Ne RE 

ber *+3) yetthey areſuch (as Ithinke) may eaſt- duodecemlumitationes 

ly be reduced to one oftheſe ſixe beforerecited; 29 VPerimniner 

or ſuch as Iſuſpe& the ſoundneſle thereof , the 

lawes ofthis Realme conſidered, and therefore 


not ſo neceflaric to beknowne. 


Tt 3 Of 


The ſcauenth part. 


Of an vnperfe& Teftament. 


1 Two ſorts of vnperfett teflaments. 
2 Whether a teſlament, which i vnperfedt in res 
[pett of ſolemmitie be voide. 
3 _ teſtament unperfett in reſpect of will is 
voide. 
4 Two meanes whereby teflaments are ſaid tobe 
vnperfett in reſpect of will. | 
5 Whether the teſtament be voide which is unper- 
fect by the former of theſe two meanes. 
6 By the cinill law the teſtament onperfett in re- 
ſped? of will « voide. | 
7 Whether a teffament ad pias cauſas being im- 
perfect in reſpet? of will be void. 
3 That which hath place in teſtaments,ad pias cau- 
ſas,hath place alſo in our teftaments. 
9 Whether a teſtament being wxper fect in reſpect 
of will, by the ſecond means be voiae or not. 
10 What if the teſtator after hee hawe declared his 
* whole will, reſerne ſomewhat to be done at an- 
other time. 
11 What if the teftator haning declared his tefta- 
ment doe feud for a Notarie to write and aye in 
the meant time. 
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C. XII. 


MF imperfect fteſtaments,there be two 
{ ſorts,the one vnperfe inreſpe&t of 
ſolemmitte; the other vnperfeR in re- 


\ bs 
TiRpect of will 2. 
Thar teftament is ſaid to be vnperfect in re- 
ſpect of /ol:mmitie, which wanteth ſome of the 
legall requifites, neceflary to the conſtitution 
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* L.hac conſultiflima. 
$.cx impetfeRto.C.de 
tefta. & 1bi Paul. de _ 
Caſtro,[ai,& al1j, Boer. 
decil.240.n.4.%.5. 
b Sichard,& altj.ind. 
$.cx liuperfeCto, 


and denomination of a ſolemne teſtament », of © Spra-r.pari.$.7. & 


iz 


which we hauealready ſpoken <. 

Thenaflonzant is ſaid to be imperfect inre- 
ſpect of will, which the teſtator hath begun,bur 
cannot finiſh as hee would, being preuented by 
death , inſanitic of minde, or other impedi- 
ments 4, 

The # Teſtament which is vnperfeR in re- 
ſpe of ſolemnitie, is vtterly voide by the ciuill 
lawe: but by the lawes ceclefiaſticallf and cſpe- 
cially by the general cuſtome of this Realmes, 
the teſtament 15 god without any ſuch ſolem- 
nitics,ſauing that where lands, tenements, and 
hereditaments be deuiſed by will, the folemni- 
tie of a writing inthelife time of the teſtator, is 
preciſely neceſlarie, without the which the de- 
uiſe of lands, tenements and hereditaments is 
meerely voide®. 

The rteſtament which is vnperfett inreſpet 
of will, is ſometimes. vtterly voide, and ſome- 
times itis good,ſo far forth as it is done : which 


diucrſitic of effe&s,dothariſe by the —_— 


Tr 4 


part-4 S. 23. 


-. 


4 Taſ. Sichard.& alij, in 
d.$. ex. imperfetq.L.k 
is qui deteſta, F.L, fu. 
rioſus quy teſta. fa. 
pofl,C. 
© L.r.de ininſto teſts. 
ff, L. hac conſultiſlina, 
$.cx.imperfe@to.C.de 
—_ DD. ibid. Min- 
ing.in$. fed eum 
lathn.Ieftir paves” Xo 
ord.n.1:.Jul.Clar. $. 
reſtm.q. 89. 
fc.relatum.el, r.c.cum 
elles de reſt. extra. 
b Tra&t.de rep. Ang. 


lib.z. c. 7. Lindw.me. 


{taturum de teſta. lib, x, 
_—— nitit. Cant, 

Per tat. H.$. ary 33. 
c.1.yt refert D. Smith. 
Tract.yt ſupra, Quod 
tamen QUE, 


i Maſchard.Tra&.dc 
probac.verb.teſtm. co. 
* cluf.r352.0.70.ibi.Se- 
cundus caſus. Graf. 
Thcſaur.co.op.in S.te. 
ftrn.q.19.vbiproponit 


x LG is quide teſtam, 
f.L. furioſum. qui te- 


Sichard.in L. pcn.de 
Inſtit, & ſub. C. 


1 Oldrad.confil.119. 
Paul.de Caſtr.conl.7 5 
vol.1.& con. 450.vol. 
2, Peckins, Tract. de 
xſtam.coniug.lib.1. 


» Bar,Bald. Caſtrenſ. 


| The ſeanenth part. 


- _ meanes whereby the teſtament 1s vnper- 
ect. 

If wee would therefore know particularly 
when the teſtament is vtterly void ornot,which 
15 vaperfcct inreſpect of will,it behoouerh vs to 
take particular view of the ſcuerall meanes 
whereby the VV4ll of the teſtator is made vn- 
perfect. | 

The meanes whereby the teſtament is vn- 
perfect in reſpect of will, ſeeme to be twoi: the 
firſt is, when the teſtator after he haue begun to 
make his teſtament, and intending to proeced 
further at that preſent, is then ſodainely cuen 
whiles hee is making of his teſtament, preuented 
by death,or inſanitic of mind,or by fome other 
impediment, ſo that hee cannot finiſh theſame 
according to his purpoſe k. 

The other meanes is, when the teſtator ts 
not hindered at that preſent time ef making his 
teſtament, but after he hath begunto make his 
teſtament, deferreth the finiſhing or perfecting 
thereof vatill another time,and inthe mean time 
dyeth,or otherwiſe becommeth inteſtable!. 

Wheat the teſtament is vnperfeQafter the 
firſt manner,it may ſcemethattheſame is vtter- | 
ly voide, cuen touching that which is already 

one; yea,although the teſtator had appointed 
an executor which is the ſubſtance ofthe teſta- 
. ment:andtheref is no queſtion, but that by the 
ciuill Law it is veide, though it were the teſta- 
ment of the father amongſt his children =. But 


com.op.$.ackia.q.1z, Whether it be voide ivre gentium, and conſe- 


quently 
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quently by that lawwhich wee vſe here in Eng- 
land, isa omey not alrogether vadoubttull : » Panor.in Rub dete- 
andthe reſolution ſeemeth to depend vpon the fta-extr.n.g.Tiraquel, 


og : de priuiles. pix cauſ#. 
veritic of another queſtion: namely, whethera <,'$.c..*Eome.cont 


teſtament ad pies cauſa being vaperfect, with 307.Conar.in c.relatd, 


p - \ Bw ;£ ©.1.n.6.Paul. de Caſtr, 
that imperfeQionofwill, be good ornot: Forit 5 fotos. 


ateſtamentad pias eauſas be good,notwithltand- um.yol.x.8 con(il. 450. 

ing ſuch imperteCtion, then ourteſtaments are yol.2.Graff. Theſaur, 
F 4. and t "Y d; com.op.$:teftrn.q.18. 

alſo good: and if thatteſtament be not good 3 ybi gicithanc op.com. 


then ours are likewiſe nought : for theſe teſta- fe iure can, 


. £ o D . . 
ments ad pias cauſas , areruled ſecundum ins gen- © - wer ſuprapart. 1, 


tinm" ; and ſo areours 9, ? Bald.in rep. L. r.de 


4 ng {acrolan.ccle.C.q.s. 
Now jthat a teſtament 4d pies cauſas , being Angelin Lc irquide 


vnperfett in reſpect of will, is viterly voide,cuen tcſta,f.Fulgoſ. condi, 


touching that which is alreadic done, 1s holden 77-Anch inc.2,dete. 
ſta.extr. Are, in d.L. 


by a great many of Writers, and thoſe of great | i; qui.Boer.deciſc240 


account and authoritie y, whoſe opinion is alſo be fuccel __— 
. | - % 22,N.0,Parif.conkhl. 
teſtified to be common 4, and highly extolledr: 27 wy Gem. 


their reaſon is,becauſe inthis caſe here is defe& deciſ.s2.Sichard.8 


of conſent, without which conſent no teftament —_—_— par 
is goodſ. Thercis defect (lay they) of conſent perieo. 
in this caſe, becauſe teſtators whiles they arc ul.Clar.s.teftth.q.7, 


making of their teſtaments, vntill they hauefi- eo 4 Pra 


niſhed the ſame, doe put in, and putout, they. - Ab hac epinionein 


. Prax.non licere rece- 
adde, they reuoke, and they alter many things dere (cripfit Rninus, 


alreadieby them diſpoſed*: Other reaſons alſo congi.7.n.s.yol.;. 


they hane, the which in my opinion are notal- Eand.op.ciſe non me. 
do com. (ſed canvnicam 


together ſo forceable». &e veniam nd 
Viuins, Theſau.com. 
op.verb.teſtar.tande magis comunem efle,afſerit Graf. $.teftrn.9.19. 5 Sichard.in dex 
imperfe&o. * Clar. $. teftrh. q.7. » Nempe quod teſti ratiene voluntatis imperfetum, 
non valet inter liberos, ergo nec fauore piz cauſz.: Sed negaturargumentum per eaque : 
ſuperins diRa ſunt prima parte depriuileg. viriuſque _—_— 
| n 


The ſeanenth-part. 


On the contrarie , others whoſc not onely 
"3 ORD Hg number is more exceeding , but authoriric and 
quy.fdeteſta, Caſtren, eſtimation more excellent, are of this opinion, 
conſil.456. vol. 1.P2> that where the teſtator hath begunne his teſta- 


nor.in c.1. de ſuccell, : 

ab imceftar.exer.Alex.in MENT » and hath bequeathed cerraine legacies 

L. hac naburitios. 5. ad pias cauſes , and intending atthat preſent to 
.C.det . 

ſta-Are.in $ fin. Inſt, PrOccede further , is then ſuddenly by death 

quib.mod.reſta.infir. Or Other impediment preuenred , or hindered, 


laſ.confil.15.vol.4.50- that hee cannot finiſh his teſtament: neuerthe- 


| #1 nee fa leſſethoſe legacies alreadie inade ad pias canſas, 
con{il,7.Barba.confil. arenot thereby infringed, but doe continue ſtill 
CSI. firme and effeQuuall, as if the teftator had fini- 
inſtr.cxtr. Tiraquel, ſhed his teſtament , according to his former 


de priuileg-piz caulz. yyrpoſe *,and this their opinion is teſtified robe 


c.7. Maſcard. de pro- 
bae.verb.xcfiia. Couar, MOTC Commonly receiued y. Thereaſon of their 


inc.celawum.el 1.de opinion is # becauſe touching thoſe legacies al- 


teſta.extr. Surdus.decif, EF" 4 
CG, readie giuen, there is no defe&t of naturall con: 


! Tiraquel. Trat.de fent= : For although there bee imperfe&tion of 
prinileg.piz caulz.p%- will jn reſpeRot his whole teſtament, becauſe 


uileg. 7. Maſcard. de x 
probae.verb.teſita, - The teftator cannot abſolutely finiſh the ſame 


 Paxor.ind.c 1.de according to his purpoſe, yet inrefpecRof that 


ſuccefl, ab inteltat. STS : ; 
#54 wa which is done,there is no imperfeRion of will a, 


« Tiraquel.de privileg. (the perfe&tis not to be hurt by the imperfe&b.) 
oy yr ma,,"r%, MA And albeitteſtators whiles their wills and teſta- 


ec.inc.1.de fide inſtr, » ; , 
extr.Surdus.d. decif, MEntSAre in making, doe many times adde and 
292, diminifh,and alter diuersthings,yetwho is able 


b cyrite. de reg.inr. exe R - 4 
lo Ak _. "WP ſay thar concerning this , or that particular 


ru pro tlamcorn 6 legacicalreadie giuen , the teſtator would hauc 
in Wum.rioc vVeru 7 . q . . 

w___ — anger made any addition, diminution, or alteration : 
Imol.in c.2.de teft.exe, The preſumption is rather to the contrarie, for 
N23, perſeucrance and not mutation of will is preſu- 


c L, eum qui volunta- Hens 
rem. de Sod, mede. Indeede if it can bee proouedthart the 
teſtatox 


_— 
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teſtator did meane atthat preſentto alterthoſe | 
legacies before giuen,ere he had finiſhed his te- | Þ ons _ 
ftament , and couldnot, being then ſuddenly DD.inL.pen.de Iuftir. 
preuented by death, or otherwite, then the for- &ſub.C. 


i . » *Quianemopreſu= 
mer opinion hath place 4, that che diſpoſitionis Bb... ren L. FX 
voide, otherwiſe not ec, corde quamin ore, 


Bald.1n L, fi isqui.f.de 
teſta, 


By + this now which hath beene ſpoken of 
teſtaments ad pias cauſas , wee may iudge whe- 
therourteſtaments here in England be good or 
not, when they be imperfeR by the firſtmeanes, 
viz.where the teſtator whiles he is in making his 
teſtament, after he haueappointed an executor, 
or ginen ſome legacies , and intending to pro- 
ceede further, is cuenthen ſuddenly interrupted 
and hindered,that he cannotfiniſhtheſame ac- 
cordingly. 

Wheat the teſtament is imperfeR by the 
ſecond meanes of imperfeQion of will, that is 
to ſay, whenthe teſtator after he haue begunto 
make his teſtament , doth put offor defer the fi- 
niſhing thereof vntill aworber time , and in the. 
meane time. dicth, or 1s oſherwiſelerted, that he 
cannot make anend thereof, as he meant, how- 
ſocuer by the rigour of the czzll law, the teſta+ 
' mentin this caſe may ſecme to be voide, cuen,, 

ronching that which is alrcadic donef: yet by ,.o,ynt 
that law which t hu Realme of. England doth admit, 5 jus Gentium etiam - 
in this caſe (I meane 25 gentiums) concerning — m_— 
thoſe things alrcadie diſpoſed, the teſtament is (cripto, vel conſucru- 
not voide; by the reaſons before alledged. For on GIN _ | 
as in the former caſe thelegacies alreadiegiuen rt egy wager 
are not voide,wherethe teſtator cannot finiſh - f.de iultic, 
teltas 


The ſeaueuth part. 


teſtament as hee would at that time: ſo in this 
caſe, thelegacics before diſpoſed, or the conſti- 
b Cum jgityr hom tution of the executor before made , doth nor 
ratto in vtr oquCe Ccaiu . 
raliter,idem enram ius PECOME VoIde > Where the teftator cannot &- 
conſtitui oportet.Nes miſh his teſtament as hee purpoſed at another 
caſus diverlitas, (ſed ra- ime b. 


cher _ = Much leſſey is that teſtament voide , Where 10 
conkil.190. the teſtator hauing declared his whole will , and 
2 LOLLOIRT ION intending to doc no more at that preſent, reſer- 
in L.pen.C.de Inſtit. UEth ſomewhat to be done at anocher time, and 
& ſub.Grafl.Theſavr, in the meane timedieth : For cuenby the ciuill 
| ut) pre '2 law in this caſe the teſtament is perte&, not- 
communiterreceptam Withſtanding ſuch reſeruationsi. Whereforeif 
_—_ _ _ the teſtator after thar he hath made hys will, doe 
ns 22+ faythathewilladde,diminiſh,or alter any thing 
& Simo, dePrztis,de in his will the next day, and dic in the meane 
Tarerp.vle.vol.lib.1.fol. t;ne, beforeany ſuch additions, detraRions, or 
195. Io.de Ana.conſ. ED - 
44. alterations be made, the teſtament is not tobe 
| noted of imperfeQion by any ſuch reſeruation 
of adding , diminiſhing , or altering his teſta- 
mentk; becauſe theſe things may be done by way 
- "5-009 VREIPY of codicill , withouſhe which the teſtament is 
Inflit. &fab. Cn £&n. (ufficiently perfeR'; and cſpecially the teſta- 
ment remaineth firme andeftectuall, wherethe 
'_ teſtator doth ouer-live thetime byhim preſcri- 
2 bed for ſuch additions, diminutions, or altera- 
tions, for then he is preſumed to haue repented 
= Alex.conf.74.vel.1. him of ſuch additions, by not doing the ſame 
Olden. deaQtion.claſſl. 
5. fol.4 98. Panl. de whenhe might Ts 
Caſt.in L.iubewus.C, Hereuntof it may bee added, that where 11 
"mum aw 7 geek the teftator hauing declared his whole will be- 
fump. x 5.n.5. fore witnelles, cauſeth the Notarie or Scribe * 
c 
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be called vnto him,intending tohaue the ſame 


; committed to writing , for a more ſufficient * Alex.in L. hac «c + 


proofe of his teſtament, and before the com- — ri ww ng te 


ming of the Notarie dieth : Inthis caſe the te- Theſaur.com.op.q.13. 


j : n.6.Mantic, de coniec. 
ſtament is good, and ought to preuaile as a vheckibacemdh 


Nuncupatiue teſtament = : neuertheleſle, if it vb. oftcadithanc op. 


t0 may be prooued,that the teſtator did reſtraine Fm | 
himſelfeto the written teſtament , and that it vir. & & ire Fodieatl, 


was his willand meaning , that the teſtament Otdrad. convil.11g. 


; . aftren.conſil.7 5.vol. 
ſhould not be of force, vnleſle it were written, 7 oe ag6 vel. h. 


then the teſtator dying inthe meane time be- Peckius. deteſta, con» 


fore it be written, the teſtament ſhall nor be al- 789-1 <c 
lowedas a Nuncupatuie teſtament, & fo not at aac. 


all » : But it is not preſumed , by ſending for a ? Cong, teeunens 
Notarie, that otherwiſe the teftator would that —_ — 
bis teſtament ſhould take no place , vnleſſe it Mantic.d.c.7.n'6. 
were written ®, but rather for a more readie * ©*£4.$ tefttn.q, 


proofe of his willy. _—_— 


Of the defet inthe Teſtators 
meaning. 


a 


LE ——.———— — 


1 No teſtament good without a firme reſolution of 
, the minde to make ateſtament. 
= : 2 Words vitered raſhly, or unaduiſedly done, nos 
| import 4 fir me purpoſe in the teſtator. 
3 It s the minde and not the words which gineth 
bfe the to teflament. 
IN 4 Whatis tobe conſidered io prone a firme intent 


; ru Jenele of ani in weiding. ooh 


The ſeauenth part. 
6 If awriting be found in manner of a will, whe- 


ther is it preſumed the very will, or but a 


draught thereof. 
C. XIII. 


* L. Diuus.f.de mil. ; 
teſta.s.plane. Inſti. de {8 
mil.tclia. (9! 


$ F the + teſtator haue not arms te- 
21 ſtandi, that us ,a firme reſolution, or ad- 
Vs . K . . A 
1g «up "HP | wiſed determination of making hi teſta 
D D. bi, &in L. Di- ment his teſtament is voide,or rather 
uus.& $.pl:ne. Horto - no teſtament =: And therefore if any man raſh- 
man.conli.5.vol. 1. So- | dnifiilhe -ineidencle. inal b 
cin.iunconlil.179.yol. *J » VNAdunedy , ma ently, 16a ingl OT DOA - 
2.Parif.covull.89.vol.g. ingly: and not ſeriouſly, nor with a firme pur- 


Hycro, Frac.in L.quice ,* pi . 
Ronin poſe to make his will,doſay and affirme (as of- 


© Manric,de coniet, tentimes it happeneth) that he will make ſuch a 


ran gay kg .in man hisexccutor,or will leaue vnto him all his 
hzred.inftir. Argzhuc £00ds,thisis no teſtament Þ: For f itisthemind 
pertinent quz ſuperms andnot the wordes of the teſtator, that giveth 
Me manor life to thereſtament<.Which f mindeor carneſt 
teſtamenti.verb.ſen- purpoſe ought to beproued by circumſtances 4, 
yy me age - . as thattheteſtator was very ſicke when he ſpake 
Inflic derefis nt, theſe wordes ©, or thathe did require the wit- 


* Gloſ. in L. Diuus. neſſes to beare witneſlſe thereof f, or that he fra- 


_—_ 4.1, med andſctled himſelfeearneſtly ro the making 
Diuus, of his teſtament s, or by other circumftances 


, 47 more "YN of like cffeR k : wherein the Tudge is to conſider 
propoſitum eſt. de leg, Te Condition of the perſon ſpeaking thewords, 

.& DD.ibid. © the time;the place,the occaſionthe manner of 
| br - 1990 coat ſpeech, and inwhoſepreſencei; & namely; whe. 
496.  _ ther the words wete'of the: prefent: or future 
> fu wer vena _ time *: and if thewords be of \the fururetime, 
d. conlil.5. - then whether «they be \ſuch as doe import the 

\ accompliſh- 


a> Fa, ,. tk oo two 
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accompliſhmene of theaQor but the beginning 

onely : for thoſe of the former ſort being exe- 

cutorie, arc equiualent towords of the preſent 

time!:. by which circumſtances the diſcreete ' Alciar. Ripa.& alij,in 
ludge may the better colleQ, whether hee that -——_% Tarr: 
vttered the words had a mind or purpoſe there. © 

by to makehis teſtament, or not =. m Menoch.d.caſ.4g6, 

As words onely without a conſtant purpoſe <x quo engnar f—raag 

of making a teſtament ,doe not make a tefta- (herons. 
ment,{othat writingwhich is prepared or deſti- 

ned fora draught or image of the teſtators will 

only,or for a more readic direction of the teſta. 

tor wherby to make his teſtament afcerwards,is 

no moretobeaccounted a teſtament before it 

be acknowledged by the teſtator for his teſta- | 

ment *, then is the draught ofa ſentence tobe. « x..x exfcriptura. de 
taken for a ſentence, vntillic be pronounced by tcfta-L. fideicemmiſſa. 
the Iudgeo,'or the draught of an qa 2407 is Pay Lori FRE 
to be accounted for an obligation before it be cx breuiloquarecit. C. 


ad and dcliuered by the oblige as his act and an ga wp 1 


| x | r!l.ex defeuprocels 

Notwithſtanding I doe not hereby meane, ſs, &c.n.69.70.Bald. 
that it isalwayes neccſlarie the teſtator ſhould . oy _ 
acknowledge before witnefle the teſtament by 55. n.8. 
him written, to be his laſtwill and teſtament, or * Le ide 
thatit is alwayes neceſſarie,that he ſhould ſub- *"*" 
ſcribe his name, or put his ſcalethereunto, for 
the teſtament written with-the hand of the te- 
ſtator may be mt.genead any oftheſe things, | 
as heretofore I haueconfirmed 4. 4 Supra.part. 4.6.25, 

But now this daubt may ariſe , whart7 if a 
writing be found. written indeede "oy ye 


The ſeanenth pare. 


:L, excaſcripturade hand of theteſtator in mannerof a will, whercin 


tefta.L. fideicommulla. },«.« hath diſpoſed his goods and appointed an 


delcg.z.f. Eo” . 
*Bald.& Angel.ind. CXccutor, but the writing is neither ſcaled with 


L.ex ea ſcriptura. Euc= the teſtators ſcale,nor ſubſcribed with his name, 


_—__ oo £2 de NOT by him acknowledged before witneſſes to 


teſta.Eucrard.d.confil. be his laſt will: whether ſhall this writing be ac- 


——_ counted to be a draughtof the teſtators will, or 
tepusinſcribatur,prout The teſtament ir ſelfe?] ſuppoſe thatthe ſolution 


nn a. of this queſtion, reſterh in the varietie of cir- 
= altos cs. cumſtances : for if the writing be vunper fectr for 
puke epponifele cage perhaps the teſtator doth leaue off in the 
in a reſtamcs ſerip.. Middeſt of a ſentence f,and without any date «, 
cis omilkio igitur tem- Or if theſame be written with ſtrange chara- 
- wr ener to Rers", or if the ſame be written in paper, and 
denorat przparnione greatdiſtance betwixt cucry line,wich diuers e- 
ei, potius quam ipſlam qmendations and corrections made betwixt the 
« L-uoties.$.r.£de 1incs* : if alſo the ſame be found amongſt other 
hzred.inftic.Bar.Bald. papers of ſmall value oraccounts,by theſe cir- 
Ang.& alij.ibide Ne cmſtances icſeemerh rather a draught orpre- 

adcirco vitiofum © tabs « 
# reſto. quiaſcriprum PAration to a teſtament, en the ceſtam ent it 
notis vel zypherizinu- ſelfe'*, But on the contrary ifthe writing be = 
_ ——— fett or full finifbed,hauing 2 certaine date of the 
nb. goed ies in parchmens, withou 

mer aceieet.,. and accuſtome ; 
Nip que correQions,and with {mal diſtance berwixt the 
perpauci veralus refta=. Lines;andalſo found infome cheltofthe teſtator 
"*ccibus inuſiearis Amongſt other writings of the teſtators,of great 
— value and moment : by theſe circumſtances it 
z Paul.de . Sic . 
2 ly a L conic pan we veryteſtament irſelfe, 
C. Lupus then od 
- 30. - ; 

DD.in D. Auth. fine. Menoch.lib.4.przſ.7. * Eucrad. d.conſ. r55. «DD. in. D. 

| RA ear Eecead.d-conkL $5. Adde que fopr ſeriphimas, part.4.$.25 
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Of a later Teſtament. 


— 


1 Dinersmeans wherby the teſtament bring good 
at the firſt, is afterwards infringed. 

2 in man may make 4s man) teſtaments as he 
HF, C 

3 Onely the left teſtament is of force. 

4 This concluſion that the later teſtament doth in- 

fringe the former dinerſly extended. 

5 The ſame concluſun dinerſly reſtrained. 

6 Of the clauſe derogatorie of future teſtaments. 

7 Lucftions about clauſes derogatory. 

$ Of clauſes derogatory, ſome are derogatory of 

the power of making teſtaments, ſome of the 


wall. 

9 Whenthe clauſe is derogatory of the power of 
making teſtaments znention or renocation ther = 
of is not ncceſſarie. 

10 When theclauſe is derogatory of the will of ma- 
king teftaments then. it'ts needfall to make men- 
tion thereof. 

11 Certaine caſes wherein mention or reuocation 

of the teſtament derogatorieis not weeeſſary. 

12 Three manner of reuecations; general, ſþeciall, 
and ſmgular. 

I3 The force of the generall reuocation. 

I4 The effet? of the ſpeciall renocation. 

15 The effet# of the ſingular renocation. 

16 Theeffe# of the yenerall mention. 

17 Theeffet? of particular mention. 

I, 18 How 


© Supra.cad.part.$.r. 


d Inhociplog. 
E Infra. F. 15. 
d Infra.$.16, 
©Infra.$.17. 
fInfra.g.18. 


SInfr.g.19.20.cum ſe. 
quen. yiquead finem 


librz. 


b L.4.f.de adim. leg2. 
Mantjc.de conic. vir. 
vol.lib.12.tit.1.n.1. 

i Bar.in L.{i mihi.$. in 
legatis,£deleg.1.Ol- 
dcn.deraRion.clafl 5.in 


granc.tol.s 97. 


L.ius noftrum.de reg, 
jur.#.L.ſancimus C.de 


teſta. 


1s.poſteriore. Inftit. 
guib.mod.tcſta.infir. 
= Parif.conkl.10.lib.z. 


Ke4e 


The ſ(eauecnth part, 
18 How ateſtkament may be renoked, wherein is 4 
ſpecial clauſe derogatorie circumſcribed with cer- 


taine limites. 
19 What is chiefly to be obſerned about thoſe teſt 
ments, wherein be clauſes derovatory. 


Fo 
20 Clauſes derogatory of ſmall force in the teſta- © 


menl s of ſimple perſons. 
21 What if two teitaments appeare, but doth wot 


appeare whether of themis later. 
S. XIIII. 


# 


is the beſtof all, and maketh void the On 
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This } conclufion, that the later doth in- 


Ts . 
fringe the former,is diuerlly inlarged. Firſt,the 


later teſtament doth infringe the former, albe- 
it the execucor ofthe later doe refuſetheExecu- 
torſbip, or dye, eyther during the life of the te- 
ftator,or after his death *,for it is ſufficient that 
once he might haue beene executor o. Second- 
ly,thelater teſtament doth infringethe former, 
albeit the Prince or Emperour himſelfe were 
appointed Executor of the former e. Thirdly, 
the later reſtament doth make fruſtrate the for- 
mer;,albeitthe former were a written teſtament, 
and the later but a nuncupatiue teſtament 4. 
Fourthly, the later doth infringe the former, 
albeitthere be no mention inthe ſecond teſta- 
ment of reuoking the former *. Fiftly, the la- 
ter teſtament doth reuoke the former, albeit in 
the former there be a clauſe derogatoric of wils 
and teſtaments afterwards to be made: bur 
then whether it beneceſlarie,thatin thelater te- 
ſtament there be mention or reuocation of that 
formerteſtament,or of the clauſe derogatory,is 
hereafter declared *. Sixtly, the laterteſtament 
doth make void the former, albeit there be xx. 
witneſſes ofthe former, and but two of the la- 
ters, Seauenthly,the later teſtament doth take 
away the former,albeitin the formerteſtament 
the Executor is appointed fimply or without 
condition,and in thelater conditionally,and the 
ſame condition alſo violated *, ſo thatthe con- 
dition be of ſomething then to, come at the 
time when the condition was made. But ifthe 


Vv 2 Executor 


n d.g,poſteriore.Inſtir. 
quib.mod, wxſta.inhr. - 
Maſcar.TraR. de prob. 
concluſ.1282.n. 2. 

0 Eod.$.poſteriore. 
?Lf _ qu teſta* 


fac. 


4 Vaſq.de ſuccel. reſo. 
luc.hib.r. $.1.n.26.27. 
Perkins.tit.teſtament. 
fol.92.Dyecr.fol. 310. 
r Minſing. & Vigli.in. 
d.y. poſteriore. 


$ Bar. in L. fi mihi & 
tibi.$.in legatis. f.de 
leg. 


t Infra. cod.$. n 7.3.9. 
&c. 


 u Couar in Rub, de te 
ſta.extra.part.2.inprin, 
Vaſq.d.ſuccefl.reſolu. 
lib. 1.5.1. 


x d.$.poſteriore.Inſtir. 
qub,mod.teſta.infir, 


The ſeantnth part. 


? Minſing.in d. $.po- Executor ofthe later teſtament be made vpon 


ſtcriore.n.6. Adde Hy- TE ' 
tropantiſhulib.2.quel. ſome condition then preſent,or paſt, the condi 


coutrouctl.q x0. = tion not exiſting, the former teſtament is nor 
© Couarzin Rub.dete- reyokedy.Eightly,the laterteſtament doth make 


a Jul.Clor.$.ceftiiq, void the former, albeit the teſtator haue ſworne 


94.Graſ.Theſaur.co. not to reuoke the ſame =,the oath alſo being re- 


See) 242 uoked,together with the teſtament 2, 


\ hotandurs, The reſtriions f of this former concluſion 


? $.ex co inſtir.quib. re theſe: Firſt, the later teſtament doth not 
mod.teſta.infir. L.ſan- 


cimus.C.detefta, —Iake voide the former when the later is vnper- 
© Supra hoc iplo$. fect, in reſpe& of the teſtators will b; and not in 


Ampliac. 3. & 6. mt 
a Sitno. deprztis. de Te{peAof folemnitic<.Secondly,the later teſta- 


Interp.vlt.yol.lb. 4. ment doth not make voidthe former, when it 


tol-226.n.49.{cdan 5; vehemently ſuſpeed, that the teſtator was 
ſufficiat probac,per v- 


nicumtc{t6,vide ibud. COMPElled to make the later teſtament by feare, 
© Simo de Prztis..vbi or yiolence 4.Thirdly, the later teftament doth 


fi * . .* . . = o = 
on npennines 3 not make void the former, when itis ſulpe&ed 


Aymo.conſ.10.n.13. that the teſtator was induced to make the later 
$4 Rpam.inE by fraud or deceit*. Fourthly, the later teſta- 
ob-n.o vbidiciturhanc Ment doth not rake away the former, the later 
— fupra being made at the interrogationor ſuggeſtion 
E Scan Tvt-conſ.148, Of ſome other perſon *, eſpecially when thete- 
+ +204 POP ſtator is very lick,and in perill of deaths:forthen 
Lars a6 cripl (up. jr dothnottake away the former, made by the 
i Gabriel lib.4 com. Proper motion oftheteſtatord,vnleſſe it appeare 
concalit. dercliz  plainely of the expreſſewill of the teſtatortore- 
Rai conſr, .: Uuokethe formeri ,or vnleſſethe teſtator himſelfe 
vol.z. Menoch. lib... did diate the teſtament *, or vnleſle the later 
pens: 1... teſtamentbeinfauor ofthereſtators childrengor 
fin. Menoch. vbiſupra. others, who were tohaue the adminiſtration of 
oem Tuncontc24 his goods if he dyed inteſtate]. Fiftly,where the 
Renſverus, Tra. de te- teſtator hath made two teſtaments , a fermer 
Ram. part.6, c. 20,8. 35 | | and 
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and a later,both beingwritten;and the ſamete- 
ſtator afterwards lying ficke vpon his death 
bed, ſome neighbour of his preſenting to the 
teſtator both the teſtaments,willing him to de- 
liugr tothem which of theſe teftaments hewill, 
ſhall ſtand for his laſtwill, if the teſtator being of 
perfe& minde and memorie, fhall deliuer to 
them the former teſtament: Inthis caſethete- 
ſtament ſo deliuered ſhall be the teſtators laii 
will, albeit it were firſtmaden. Sixtly,the ſecond 
teſtament doth not reuoke the former, when 
the ſecond teſtament deth not in any wiſe diſ- 
ſent from the former,burt agreathwith theſame 
inall points,eſpecially ifthe later were made ve-_ 
ry ſhortly after the former, for then|they both 
ſceme bur one teſtament in diucrs writings ». 
Seuenthly , the former teſtament is| not reuo- 
ked, when in the later will, there be no execu- 
tors named,for then the later is but a codicill or 
addition to the former teſtament, wherein exe- 
cutors be named 9. Eightly, the former tefta- 
ment is not reuoked by the later, where the te- 
ſcator doth take an oath not to reuoke the for- 
mer, vnlefle there be expreſſe mention of the 
ſame teſtament with the oath y. Ninthly , the 
later teſtament doth not take away the former, 
when it is made in heate of anger, and diſplca- 
ſure conceiued by theteſtator againſt the exe- 
cutor of the firſt teſtament,whereas afterwards 
they be reconciled and ioyned in amitie as be- 
fore 4. Tenthly, thef former teſtamenggpherein 
is aclauſe derogatorie of Wils and TCtaments 


m Perkins.tit.tcſta- 


ment.fol.92. 


n Vigl.in d.$. poltcrio- 


re.Inſtit. quibus modis 
reſtam.ughr, 


® Inſtit,de Codicil. 
vide (upra.part.1.$.s. 


—_ 


P Vaſq. de ſuccefl, re- 
ſoluc.lib.r.$.1.n. 33. 
Graff, Theſaur; com, 
op $.teltm, q. $6. lul. 
Clar.$.teft.q.94.n-s. 
Vide Menoch.de przf. 
lib.4.praf.166.n, 63, 
4 L. quicquid de reg, 
iur.f, Mantic.de con- 
ie&.ylt,yol.lib.12.tit,1 
n.25. 


Vv 3 afterwards 


The ſeauenth part. 


afterwardto be mace(as if the teſtator ſay,what 

ſotuer teft ament Ifhall h:reafter make,1 will that 

the ſame be of no force &«.)1s not alwayes infrin- 

ed bythe later teſtament, vnleſle there be ſuf 

r Glo. in L.ſimihi & ficient mention or reuocation of the former te- 
| — #90%..90 namond ſtament or clauſe derogatorier, 47; 

ter receptam dicitIal, If you demand in what f caſcs mention or 

in}. oratius..delid. revocation is to be made of the former teſta- 

PE ment hauing a clauſe derogatoric, and in what 

manner this mention or reuocation ought to be 

made, and is ſufficient for the reuoking of the 

former teſtament, with the clauſe derogatoric : 

Surely this queſtion, eſpecially concerning the 

manner of mention or reuocationto be made in 

the ſecond teftament, is very difficult, and ſuch 

as in the anſwering whereof, the Writers doe 

fight amongſt themfclues mightilic, and doe 

5 Ve patetper Couar. contradiR one another very ſtrongly, ſo that 

- 147-y dawg the viorie is very doubtfull, and very hard it 

6. tefirh 9.99.& per 1s to know whether opinion is truer, or more 

Graſl.Theſaur com. commonly recciued. Others labouring to rc- 

- > 95%96h Gt" ff concile theſe contradiQons,and to pacifie theſe 

vol.lib.12.tir.s, contentions, haue waded fo farre for fine and 

daintic diſtinQions, that they ſeeme to ſwimme 

vp and downe,and to flote hither and thither, I 

know not whither, in a deepe and bottomleſle 

*Bar.in L.iquis.in | ſca of intricate and confuſed diuiſions:, ſothar 

Gra 6.4: cots. 0. bg. ifa man would aduenture tofollow them tothe 

DD.nL.ſimihi &tbi eng oftheir voyage, he might well doubt whe- 


$.in legatis.f.deleg.1. yer cuer he ſhould obtaine any hauen or ſafe 


| Jandingzwherforc for mine ownepart1thought 
oy nadPho further from the ſhore then] _— 
| c 
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finde faſt tooting, and where I might be within' 


the Readers reach. 


Concerning the queſtion therefore, firſt of 


all, we areto vnderſtandjrhatof clauſes deroga- 
torie there betwo ſorts, the one derogatorie of 
the power,of making teſtaments,the other dero- 


gatorie of the will ofmaking teftaments»; Ex- 
ample, of the firſt is, when the teſtator vieth 
theſc or the like words: 1doe from henceforth re- 
wounce the power of making any other teſtament:or 
thus; [wil that hereafter 1 haue no more libertie or 
authority to make moe wils or teſtaments, ©%c.Ex- 
atnple of the ſecond, when the teſtator vieth 
theſc or the like words: if 1 make any teflament 
hereafter, 1 will that the Jame be of no force: or 
thus; 1f 1 make any teſtament hereafter, except 
therein Iwrite the Lords prayer , my minde & will 
& that the ſame be void and of none effect x. The 
vſe of this diſtin&ion or difference betwixt clau- 
ſes derogaturie of power and of will is this. 

If f the clauſe be derogatorie of the power 
or liberty of making of teſtaments, & afterwards 
the teſtator maketh another teſtament,it is nor 
needfull therein to make any mention, or reuo- 
cation of the formerteſtament, or clauſe dero- 
gatorie therein contained 7,forthe formeris ta- 
ken away by the ſecond,as if therehad not been 
any ſuch clauſe derogatory therein at all : the 
reaſon is, becauſe the clauſe derogatorie of the 

wer of making teſtaments is vtterly void in 
= ,neyther cana man renounce the power or 
libertie of making reſtaments *,neyther isthere 
| Vv4 any 


u Clar, Graf, Conar. 
vbi ſupra,DD. in.d.$, 
in legatis, | 


- 
- 


* DD.in. d.S.in lega« 
tis. Couar.in.d.Rub. 
Clar.& Graſ.ybi ſupr. 


7 Bar. in'L.& quisin 
prin.de leg.z. Iaſ. in.d. 
$. in legatis. Clar. $, 
teſtr1.9.99.n. 2. Graff. 
$. tc{tm.q.$89.n. z. 

* Bar.d-L.f quis. n. 4. 
Clar.& Graſ.ybi ſupra. 


The ſeanenth pars. 


any cautele vnder heauen to preuent this li- 
* Bar.in d. $.inlegatis berry a, which alſo indureth whiles any life en- 


Oldcn.de action. clzfl. b , 
5 inprin.tol.497.Man- dureth®, as hath beene aforeſaid. 


tic.de conic vit.vol, Jt f the clauſe be derogatorie of the teſta+ ,, 


THI" nt en. le. £OrS Will,then it is neceſlaric that inthe later te- 
——— * ſtament there be mention or reuocation of the 


©Bar.in 3 ed ceſtament with the clauſe derogatorie, other- 
pak 3 neg es Wiſe theformer teſtament is ſtill in force+* the 
9.99. Grall. $. tcitm, p " 3 | 

9.89. reaſon is, becauſethere is preſumed adefe&t of 
the teſtators will in the ſecond teſtament, and 
thathis meaning is-not to haue the former re- 
uoked,without making mention of the former 


« Covar.in d.Rub.de derogatoric teſtament 4, | 
ecſta.extra, part. 2, 


Clar.& Graſl.ybi ſupr. _ Neuerthelefle, f it 1s not perpetually rue, xx 


ntic.de couicR. vit that the teſtament wherein is a clauſe deroga- 


vol.lib.r2.tit.8. Pari. torie of the teſtators Wall, is notinfringed by the 
conkil, 10, vol. 3. n.g. 


24.8, later teſtament, wherein isno mentionor reuo- 
* Couar, ind. Rub. cationof the former teſtament derogatorie,for 


$9.4 52 path "ok it faileth in diuers caſes. 


vol.z.u. 21. Gral.d, The firſt caſe is, when it may be proucd by 


q-39.n.6.Clar.d.q. 99. gtherconieQures that it was the teſtators mea- 
n.8. Mantic. de conicCt. 


vlr.vol.b.12.ir.8.n.13 NINg, that the former teſtament ſhould be re- 


Maſcard. deprobac. yoked <, 


eonchuſ.1282.n. 43. . 
5" Po i areal Another caſe is, whenthere be tenne yeares 


C.dereſta.n.6.Graſ.d, expircd fromthetime of the firftteſtamentF. 
q.89.n.z0.Clard.q.99 The third caſe is, when the teſtator doth 


n.I19. . 
£ Bald.in d.L.Gncim?, With an oath confirme the later teſtament s, 


in fin. Graſ.d.q.#9.n.8. .The fourth cafe is, when the fecond teſta- 


+1” » — ment is made in fauour of the teſtators chil- 


furiof.Gral d.9.89.n.y dren Þ,or ſome other perſon entirely beloued 


Mantic.d. tit 5, n.27. i 
i Jaſ.in d.L.ſncimus, of the teftarori. 


C.deteftam.lim, 6, —The fift caſe is, when the executor named 
- | in 


I2 
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in the former teſtament,after the making there- 

of doth gricuoully offend thereſtator k. For in *1aſ.in d.L, fancinns, 

this caſe there is great likelihood of thealtera- "** 

tion of the teſtators minde *#4, 244) Menech. de praf, 
The fixt caſe (grounded vpon the ſamerea- \>4praf166.n.37, 

ſon of likehhood of alceration of the Teſtators 

minde) is, when the childe being made Execu- 

tor in the rſt Will, whereby alſo the teſtator 

doth bequeath vnto him.all his goods,dieth be- 245)Menoc. ibid. Soc, 

fore his father *+5. A ONS 
The ſcauecnth caſe is, when theſecond tefta- * 

mentis made to godlyand charitable vices *4*, 246)Menoch. gre 
For the other queſtion, ( viz. What manney of > 4 

reuocation u to be made in the ſecond teſtament, 

that it may ſuffice to reuoke the former teſta- 

ment,wherin is a clauſe derogatoric of the wil of 

12 the teſtator) we muſt notef that there be three 

ſorts of reuecations; one gezerall, another ſe- - 

ciall, the third ſmgular,or individual '. Generall, Gro Thelur.com, 

when the teſtator in his later teſtament vſeth Fryer es 

theſe or the like words: /w1ll that this teſtament Mantic. deconiee. vle. . 

foall tand notwithſtanding any other will or teſta- EI 16 

ment by me heretofore made:or thus; [revoke and 

wake void all former Wils and Teſflaments, ©. 

Speciall, when the Teſtator hath theſe or the 

like tearmes: 1 doe hereby renoke all former teſta- 

wents, notwithſtanding any clauſe derogatorie in / 

the ſame. Singular wherein the teſtator ſaith, 7 

make my laſt Will end Teſtament, not withſtanding 

that clanſe derogatorie of my former Will, that I 

wen! not hane that teſtament reuoked, wuleſſe 1 


ſhould inſert in this teſtament the Lords hr” 


The ſeauenth part. 


» Or thus, Notwithſtanding that clauſe derogatorie 
* 52 m9 former Will, whereby 1 would that no Will 
"2 or teſtament afterward to be made ſhould preuatle, 
= albeit it ſhould ſpectdly derozate from the former. 
prin. de leg.;z.Couar. Or thus: Notwithſtandime that Will where 1 made 
in Rub.de tefta.cxera {74cþ a perſonmy executor.Or thus : Notwithſtaw- 
0p oy - >” 7p ding that Will which Imads in ſuch a place, at ſuch 
9.9.89. Mant.de c6- 4 119996, 4nd before ſuch witneſſes, cm, Theſe di- 


ic&.vlt.vol.lib. 1 2.tit.s. a; G 
n Barn d. L. fi quis. ſtin&tions obſcrucd, I make theſe conclufions. 


Socin. Tun. in eand, LL The farit concluſion is, that if in the later 13 


n.24.Graſl. Thelaur- teftament there be a generall rewocation, as Not- 


c 2.5.cc{tm.& hxc . | 
{+2 hy ery le) eſt With/tansing all former teſtaments, &c. the for= 
vera,q.89.n.4. mer teſtament wherein is a clauſe derogatorie 


® Taſ.in L. ſancimus.C. . 
. de teſtam. quz ſenten- of the teſtators VVill, is not thereby taken a- 


tiacommuniseſt, teſte Way ®, albeit there be but one former teſta- 
Gral dq 89.n.5.con- qhent o, 


erarium Bar. in d.L. {i 1 if in th 
em omni com The ſecond concluſion is, that + if in the 4 


UſS,cuius Op1NIO COm- 
muntter reprebenditur ſecond teſtament there be a ſpeciall rewocation,as 
we —f a9 lee wet Notwithſtanding any teſtament s with their clauſes 
dum communem opi- derogatory, Cc the former teſtament with the 
nionem eflc pronunci- clauſes derogatorie of the teſtators Willis ther. 


andum 2 Tudicc, mo- book 
net Tiraquel. de leg. y TAKEN AWAY P., 


conub.glofl.7.n-131. The third concluſion is,that f if in the ſecond 15 


Clar.d.q. 99. n.;.athr- 
make odd in lib: foo teſtament there bea ſuwpular rewocation of the 


aur Bar, verba ſuar cor- former reſtament,as Notwil hflanding ſuch aTes- 
rupra, aut non fidclter 19,0907 2m2de before ſuch a Notarie, &e. the ſame 


3 DoRoribus recutata. | y ; 
Tuigitur coafulasli- former teſtament haning therin a generalclauſe 


brumproprium. derogatorie, is ſufficiently reuoked, although 


OP Bleed L. in the ſecond teſtament there be no mention of 


fancimus.Clar.$.teftz. the clauſe derogatoriein the former teſtaments, 


9.99.n. 4. & per eum ; | 
cenſctur communis opinio. 4 Bar.in d.L.fi quis.n.$. Couar. ind. Rub.de teſta.extr.n.19. 


verlic.cert.concluſ.quiibi atteſtatur hanc op.efle & com. & veriorem. Th 
c 


IC 


T7 
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The fourth concluſion is this f, thar if in 
the former teſtament, there be a ſpeciallclauſe 
derogatory, the ſame is taken away by the ſe- 
cond, whercin is genera]l mention made of 
the former teſtament,and of the clauſe deroga- 
torie *, 

The -fift concluſion is +, that if in the for- 
mer teſtament rhere be a ſpeciall derogatorie 
clauſe,the ſame is nottaken away by the tecond 
eeſtament,wherein is particular mention, of the 
ſame teſtament without mention of the clauſe 
derogatorie f. 

The fixt concluſion ſhall be, that} if in the 
former teſtament there bea ſpeciall clauſe dero- 
gatorie,circumſcribedwith certaine limites: for 
example; 1 will that this teſtament ſhall ſand,not- 
withſtanding «ny other to be made hereafter, unles 
in the ſame I ſhall write,or cauſe to be written,the 
Lords prayer, &«c. The ſame formerteſtament 
may be taken away by a ſecond,albeit the Lords 
prayer benotwritten in theſame*:but then it is 
behoouefullthatin the ſecond teſtament there 

' be mention not onely of the teſtament, butalſo 
of the clauſe derogatorie: as, /will that this la- 
ter teftament ſhall ſtand, notwithſlanding any for- 
mer teſtament by me made, —_ whatſoener 
words or «lauſe derogatory:\Nhich 
mer teſtament is taken away ». 

Other conclufions * I might ale, bur I 

19 thoughr f good to deliuer this one for all, the 
ſame in my opinion being more worthy to be 
remembred, which concluſion is this, that it 
OT "Ee =" ST 


16 


T7 


18 


Fam, 


r Bar, ind. L. fi quis. 
col 3-DD.in d. L. ſane 
cimus, Couar. ind. 
Rub.detefta.n.19. ver- 
fic.cert, concluſio, ybi 
dicit hanc op. cflecom. 


Ss Paul.de Caſtr. confil. 
206,yol.r.Couar.ind. 
Rub.n. 19. verb. prima 
in queſtione, . 


*Bar. in d. L. ſiquis. 
Conar.in d.Rub.n.19, 
verb.ſecundum A 
ſtil.ad Bar. in d.L, fans 
cimus C de teſta. Bald. 
conhl.178.vol.4. 

uv Bar. in.d.L. (i quis, 
Paul.de Caſtro, condil. 
284.yol.r. Couar. in 
Rub, de teſta. extr, 
part 2.n.19, Mantic.de 
conic, vit.vol.lib.1 2. 


one.the for- #1*3-n-10.Atqz hanc 0+ 
3 


1nonem communem 
fadar Couar.Sal.Dyn. 
& altjs refragantibus, 
x Videant Tuftiniani- 
tz. Mantic.de conieR. 
ylt.vol.lib.1 2. rit.$.& 
Couar.in d.Rub.de te- 
fapart.2.n.19, 


The ſeanenth part. 
behooueth the Iudge where hee findeth ſuch 


clauſes derogatorie in any teſtament, to con- 
ſider the pertons of the teſtators, namely, whe- 
ther they be {ich perſons as doe vnderſtand the 
force and effe& of theſe clauſes derogatoric, 


and reuocatorie, yea ornay : and to examine. 


- theoccalions of inſerting the ſame clauſe; eſpe- 


Ih Y Simmo, de Prztis. de 
hs 


interp.v]t.vol.lib. 4. 
tol.227.n.60. &c. 


7 Pariſ.conbil. 10.lib.z. 
——/ N.10.11- &c. 


a Simo.de Prxtis. de 
Interp.vlt.yol. l:b.4. 
fol.227.n,61.&c. 


cially, this is to be conſidered, whether theſe 
clauſes be added by the proper motion 6f the 
reſtator himſelfe, or at the inſtigation and per- 
ſwaſion of ſome other,as the cxecutor,the lega- 
tarie, the Notariey,&c.For if the teſtator do vn- 
derſtand the effec of ſuch clauſes derogatorie, 


and did inſert the ſame wittingly and lngy 


of his owne accord, it is preſumed that hee did 
ſo, leaſt peraduenture afterwards he might be 
ſolicited and induceg by the inſtigation and jim- 
portunitie of his kinsfolkes, or the moleſtation 
of ſome other, receiuing ſmall benefit by the 
teſtament, and hoping to gaine more by the al- 
teration or reuocation thereof., to change or 
reuoke the ſame, contrarie to his former Tiled 


purpoſe and firme reſolution. In which caſe, if 


atany time after the teſtator make anew teſta- 
ment, the former is not eaſily reuoked*, vnleſſe 
in the ſecond hee doe make mention and reuo- 
cation of the former teſtament, with the clauſe 
derogatggic *, in caſes where reuocation is ne- 
ceſlary, as in the formerconclufions is preſcri- 
bed: otherwiſe the ſaid forme not obſerued, it 
is to be preſumed, that it is not the Teſtators 
meaning to-infringe and fruſtrate his former 
| teſtament, 


21 
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teſtament made with ſuch conſtant reſvlution, 


20 and preciſe caution Þ. But on the contrary, if f - Simo de pretis.vbi 
_ theteſtatorwerebut a ſimple perſon,not vnder- © 


2 


r 


ſtanding the effeR of ſuch derogatorie, or reuo- 
catorie clauſes,and the rather ifthe ſameclauſes 
were inſerted in the former teſtament by the 
Notarie at the petition or by the dire&tion of 
ſuch as were benefited by the ſame teſtament, 
or ſome of theirfriends,being loth to have the 
ſame altered or reuoked : then howſoeuer the 
former teſtament be corroborated with cun- 
ning or preciſe clauſes, of inferting the Lords 
prayer in the ſecorid teſtament, or of not reuo- 
king the former teſtament, although in the ſe- 
cond hee ſhould ſpecially reuoke the ſame : all 
theſe cunning clauſes and curious cautions not- 
withſtanding,the former teſtament may be the 
more eaſily reuoked, without any ſuch preciſe 
obſeruation of ſpeciall revocation aboue deſcri- <14em Simo de Preis. 
bed<. laco ſuperias allegato, 


Thus wee haue ſcene in what caſes the for- — 
mer teſtament is infringed or not infringed by dac.Couar.in Rub.de 

the laſt teſtament. If any doe here demand of —————— 
mee, what f if two ſeuerall teſtaments doe ap- ge conic. vir. vol.lb, 


peare to be made by one perſon, bur it doth : _ ney 
not appeare which is former or later, which of | 101.3... &c. 


' theſe ſhall-preuaile > This queſtion is ſatisfied a * Supra.cad. part $.rr. 


little before 4, thitherlI referre the Reader. & ſup, 1.par.$.16.0.17 


Of 


The feanenth part. 


—_—_— 


Of reuoking the teſtament made. 


RO R———_—_w_—_— 


1 Lawfull for euery man to reuoke his tefbament, 
aud to dye inteſtate. ; | 

2 Reuccation of a mans teſtament i not preſumed. 

3 Diners extenſuns of this former concluſuoy. 

4 Diners limitations of the ſame concluſion. 

5 Whether a bare renocation doe onerthrow the 
teflament. | 


—@ 


L- ths 
——_— 


$. XV. 


E=' Nother of thoſe meanes whereby the 
FS BO) teſtament which was good at the be- 
FAY ginning, isafterwards made void, is 
==2 reuocation of the ſame teſtament. 


otro * Foryas it is lawfull for cuery teftator to adde 


de conie&;.ylt.vel.lib.2 and diminiſh to and from his teftament, and to 


7 4 6 WO? alter the ſame: ſois it likewiſe lawfull for cuery 


E£deprobac.Maſcard. perſon hauing made histeſtament,torcucke the 
ons _ ſame,and todie inteſtate *. 
aliac. /hanc But f no man is preſumed to haue reuoked 


pliac. &limitac. hanc « 
concluſ.ornanit, = his teſtament once made,vnleſle it be proucds; 


2 


- Paul.de Caftr. Alex. Jnfomuch f that ifa mandoliue by the ſpace of 3 


& Taſ.in d.L.ſancimus. : 
C.detefta. Quzre ta- fortic yeares,after he haue made his teſtament, 


m—_—_ 3+ - ct is not the teſtament preſumed to be reuo- 
daierie fartere- [ed by the courſe of fo long time 4. And albeit 
Ramentum ad pias cav= during the ſame time his wealth and ſubſtance 


= + 1:ſin 4.1, doc greatly inertaſe, yet is not the teſtament 


ſancimus. preſumed to be reuoked And albeitthe teſta- 
. ment 


= 6 ca &t 
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ment be in preiudice,ofſuch as otherwiſewere 

to haue the adminiſtration of the goods of the 

deccaſcd : yer all thoſe things concurring, vis. 

the long time, the increaſe of the Teltators 

wealth,and the preiudice of ſuch asare tohaue 

the adminiſtration of the teſtators goods, the 

teſtament is notpreſumed tobe reuoked «. And \7 fn v4 vey He 
albeit the teſtament be made in time of ſicke- * alex.& laſind L: 
neſlc and perill ofdeath,when theteſtator doth Facimus.Male, Tract 
not hope for life, andafterwards the teſtator re- \*? ge a oa, 
couer his health, yet is not the teſtament reuo- * Dyn-in L.poteſt. de 
ked by ſuch recoueric*: Or albeit the teſtator Þ=*<<inftit.trepere 
make his teſtament by reaſon of ſome great verb.reſtra.revocatur. 
tourney, yet it is not reuoked by the returne of 245: . WP 
the _ s. And albeit the noe after the —_ RE 
making of the teſtament haue a childe borne quod dicitur.ff.delib. 
vnto him, I ſuppoſe that the teſtament is not m_ 
preſumed thereby tobe reuoked Þ, eſpecially if rlc.yol.lb. x 2.tit.3. 


the teſtator did liue a long time after the birth i» fin quamuisinſpets 


. . is ciulis difpolitio- 
of the childe,and might haue reuoked the teſta- ne,contariaopinio ap- 
ment,and did not i, probatur.Grafl.$,lega- 

tum.9.67.Ripa. in L.fi 


| Oa the contrary, the teſtament is ſome- ,,..?11.c. Je donac. 
times preſumed to be reuoked, and the Will 4:.Maſcard.deprobac, 


. concluſ.12$0.n. 153. 
of the Teſtator altered.One caſe is, when he that me coackle ety 


is appointed executor or legatarie after the ma- cur &limitarur per Prat. 


king of the teftament, doth become encmie to bog - fal lib. 2. 
reg 466.tol. mihi 16, 


the teſtator,or doth him ſome great iniuriek, An ,fþjcgao. 
other caſe is, when theteſtator in heat of anger * Aurh.6i captivi.C.de 
epiſcepis &cler. Mam- 
tic.de conieR.ylt.vel lib. 12.tit.1.n.z 4. quod quidem in legatis & fideicommi, quzz nada 
voluntite adimi poſſunt,multo facilms 2dmitritur,quam in heredis inſtitutione,vt in L.3.. 
$.vlt. & L.ex parte... de adimen.lcga. & Maſcard & probac.concluſ 1 280,n. 150, Verum 
tum dic vt per Bar,in d.L.exparte.Inſtuutumpropter grawſl, inimicitias a ſe ortas hredi- 
tatem amirtere, 
Or 


The ſeauenth part. 


or diſpleaſure conceiued without iuſt cauſe a- ' 


gainſt his ſonne, or other perſons to whom the 
adminiſtration of his goods were to be com- 
mitted,if hee had dyed inteſtate,making his te- 
Kament in fauour of others,and afterwards(the 
heate of his diſpleaſure being extinguiſhed ) 


they be reconciled : for by this reconciliation, , , 


- LINDE ms. che teſtament is preſumed to be reuoked!. The 
qulotuid dereg.mr. Chird caſe is, when the teſtator hath begun to 
Mantic.de coniett. vIt. make his teſtament,but is letted or hindered by 
yol.lib.12tit.1.n 25: the Exccutor, that hee cannot proceedas hee 
would to the finiſhing of the reſtament, or fur- 
ther diſpoſing of other legacies : for in this caſe 
| the will of the teſtator is preſumed to be reuo- 
ym ; <4" f de'"is ked concerning wt benefit which the perſon 
TS AceLi.ro 16 — the teſtator, otherwiſe ought to 
tit. 1.n.24 have reaped =. The fourth caſe is, when the te- 
- mw Aur » ſtatorbein extremely ſick,8& afraid to dic,doth 
inferids ſcrpra ſunt. $ bequeath ſome legacie ad pias cauſas, and after 
r8, doth tecouer his health : for there the legacy is 
» Barin rep L.z. C. Alſo” preſumed to be reuoked ». It may ſeeme 
defacroſan2. eccleſ.n. ſtrangethat legacies left tro good and godly vies 
41 Repertor, #cria® ſhould bereuoked, rather then other prophane 
catur,n.47. legacies,but] take the reaſon to be, for thar ir 
is preſumed that the teſtator did not intend to 
giue legaciestoſo good an vie in that extremi- 
tie, but in caſe hee ſhould die of that ſickneſle, 
and ſo not dying, the legacie is reuokedy. 

It is f a queſtion appertaining tothe reuo- 
cation of a teſtament notaltogether free from 
doubt, whether a teſtament may be renoked 
by a bare and naked reuocation, that is to fay, 
whether 


# Bar.& Bertachin,ybi 
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whether the teftament be ſufficiently reuoked, ua ay 1 —_—_— 
: ancimus. C., de tea, 

when the teſtator ſaich , 7 reweke wy former te- _grum opinio multo« 

ſtament , or 1 will that my former teſtament be of rum teſtimonio come 


”o force ? munus eſt, Dec.confil, 
X 2 582, Clar, $. teſtm.q. 
Many Writers are of this opinion , that the ,1.6rail. 5.reftth. q. 


teſtament is not reuoked by a barc reuocation Pi may 
. rcrp. vir. -1103,4.10, 

before witneſſes, vnleſſe the teſtator had added ,\5\1.m. dctuceed. 

vnto his former words, and ſaid , becauſe 1will erca.lib.2.$.15.requi- 


mg ip fit.17 n.62.ybi fic,ficur 
ae inteftat £4. Cinquit) 6 vas aureum, 


Othersarc of a contrary opinion, eſteeming yl argeneum,rel lu- 
that it is ſufficient ts make a bare reuocation **vmfeceris, deinde 

. . oe * iufleris illud infe&tum 
witheut any expreflemcntion of dying inteſtate-. 


X «©... þ _— ficri,n6perhoc infedi 
And this opinten in my vaderſtanding is more fic, nikmanus adhu- 


. OY beas, uludg; fregeris: 
ſound, and more reaſonable: For whiles thete- {0 e. 


ator will not hauc his teſtament to ſtand, it fol- Sed Bar. alia ratione 


loneth thatit is his will and meaning to die in- Pn, quia vz. exhac 
voluntate non potcſt 


teſtateſ,and ſothe next of kinne to be called to agui berevitas. 
the adminiſtrationef his goods, Beſides, it {ee- * Bald.in L.fancimus. 


j l .detcſta.Socin.lun, 
meth abſurd and vnreaſonable to maintaine a counts. 145.0. 


teſtament,not only withoutamans will but even hanc ſcntentiam pluri- 
againſt his will: , atleaſt within this Realme of bus, & maioris ponde- 


ris authoritatibus con- 
England, where we doc not obſcrue the ſolem- firmaram. Quinimo 


nities of the ciuill law : this opinion is tobe pre- 2-rrat candemcuiliber 
ferred f by the ciuill law l acies a ſenſato & rationabili 
Erred ; I@r Enen DY TNE CLULL IAW,lIEgACIesS Are ta- jnidlefui quadrare, & 


ken away by a fimple and naked reuocation»:and quemliber Indic? poſſe 
ſo be diuers teſtaments s thoſe I meane,wherein ab opinione Bar.rece- 


| "if dere: cum quo etiana 
thoſe ſolemnitics are notneceflary,as teſtaments conuenit Mantic, de 


ad pics cauſas * , or amongſt the teſtators chil- — s 
LS 1 . . .* 
dreny,or military teftaments*:wherforeasthole ,;,o.pua. cali. 5o. 


vel.2,3% Raph, Cuma, 
in d.L. fiure, non dubitans pronunciare conſiderationem Bartoli cfſe Truffam, 5 Alex, 
conſl.104 yel.z, * Mantic.d.lib.2:tit.1 5.n.22.*L.z.f.de alimen.leg. * Alex.poft Bald, 
d.confil. 104. 7 Alex.cod.conſil.104. * Vaſq.deſucceſ.refoluc.lib.1.$ 9.0.7. 
. X x teſta» | 


— —— — — 
ER —— IE. ERID an/7 n eiiy t A BA PBs by” La «16 


_— 


: The ſcanenth part. 
ons Vaſg-d.n.7. reftamentsare reclaimed and.made voide by a 


vbi teſti, militare eam 


' ob caufam nuda yolun- bare revocation, ſo ought our teſtaments to be 


te polle difſolui con- FT $6 ; "$600"* Alt" 
renditquianuds vo. INCAlured with the ſame linc,andtoenioy likeli 


luntatepoteſt conſticui erty, as well in the diſſolution , as in the conſti- 
per L.nihil tam natu. tution 3, | 

rale.de reg.iur. F. Con- : 
ſala ctiam de hac re Malc.de probac. concl. r283.n, 36. Q has diflidentes op. diſtinRio- 
nisfcedere conciliare conatus eſt. 


Of cancelling the Teſtament. 


———— 


1 A mans minde s knowne 4s wellby deeaes as by 
theo f p 

2 Of the effett of cancelling teſtaments. 

3 Whether a nuncupatiue teſtament leeſe his force 
by cancelling the writing. 

4 Diners caſes wherein the teſtament us not hurt 

by cancellation. 

5 If it be unknowne who did cancell the ſame, to 

whom is the ſame to be attributed, 


S. XVI. 


N other of the meanes whereby the 
$ teſtament which was good at the be- 

$ ginning,is afterwards made voide,is 
—_—_— ann | the cancelling or _— the te- 
Inſtit.quib 2: re, ſtament 3,for the fwil 8 meaning of a man 15 no 
infir.Vaſqedefuccel. lefle ſhewed by his deedes then by his words >: 
= 1h; RELA 7-n- And therefore hee that cancelleth or defaccth 
<L.1.&Lproxime.. his teſtament, is thereby thought to haue this 
de his qua tent: 4ct-& will and meaning , to' take away the force 
crea.$.rrequiſ17.n, dv thereof<.: whichmill in this reſpe& 
60.61.&c. | ought 


* Cancellare eſt in mo- 
dum crucis expungere 

vel illintre. Bar.in L.1. 
$.{cd conſulto.,de his 
quz tcſt6.del. Spiegel. 
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ought robe obſerued fora law, andſothereſta- 
ment cancelled and defaced , is tobe adiudged 
yoide 4. 

And f that this cancelling or defacing of the 
teſtament being obieRed ©, doth deſtroy the 
force thereof, is ſuppoled ro bee extended to 
thoſereſtaments Nuncupariue, which afterwards 
be reduted to writing f: ſo thatf if a man firſt 
make his teſtament by word of mouth, then 
cauſeth the ſame tobe written , and afterwards 
doth wittingly and willingly cancell or cut the 
ſame writing , or otherwiſe deface it, that then 
ſuch teſtamenr is voide, as if it had beene written 
at che beginning s: neither doth it profite ro 
prouc the ſame by witneffe », for although the in- 
ſtrumene or writing doe not appertaine to the 
ſubſtance of the mens: yet by the cancel- 
ling thereofgcheteſtator is preſumed to hauere- 
pented of the making thercof, and to haue re- 
claimed or reuokedthe ſame i. Furchermore, al- 
beitthere appeare no cauſe of ynworthineſle ei- 
ther in the executor, or any other legatarie, 
whereby the teſtator might be moued to diſap- 
point them of their hope; yer by cancelling the 
teſtament, the whole teſtament ſhall be voide k: 
And the teſtatoris preſumed to haue doneit in 
their fauour,whoare to haue the adminiſtration 
of his goods afterhedicth inteſtate!. 

The caſes f wherein this former concluſion, 
(viz.) that by cancelling or _—_— the teſta- 
ment, the ſame is made voide) doth failc, are 


theſe. 
| Xx 2 The 


4 Intellige ope excep- 
tionis,non iſo iure. 
gloſſin L,1 & de his 
quz teſts. del.quz op. 
eſt com. Grafl, Theſau, 
com.op.q.85.n.1. 

* Al:as1pfo ture no vi- 
ciat.d.plof]. communi- 


ter recepta. 
fpaul.de Caſtr.inL.fin. 


f.de hisquz reſt.del, 
8 Zal.conl.z.yol.1 n. 
29.Grafl.,Theſaur.c6. 
op. $&.teſtm.q. $5.vbi 
hacſententii & veriare 
& humanterem refert, 
& hnic ctiam lententig 
ſubſcripfit Vaſquins de 
ſucceſſ.crea.lib.z.J.15. 
requil, 17.n,61.62, 
"_—E in contrariit 
tuarTul Cla.g.teftm. 
qe93.vel Minſfinger.in 
$.pen.Inftit.quibmod. 
telta.infr.yel ante cos 
Bald ind.L.fin.ycl poſt 
eos Maſeard.de proba. 
concluſ.1232.n.zr, 
bh Vaſq.d. requiſit. 7, 
n.6z2. 
i Vaſq.& Grafl.ybi ſu- 


Pa. 


k Vaſq. d. fucceſl, reſo= 
luc.hb.r.$.4.in prin. 
DoRores in L. cancel. 
lanerat,& in L.proxi- 
AI his quz teſta, 
del. 

| Dyn. & DD.commu. 
niter.in L.noſtram. ff. 
de hisquz telt6.del. 
Mantic, de conie&:vlt. 
vol.lib.13.tit.1.n.31. 


Clar.$.teftrn.q.93. 
Co enee'f;. 


OY 


The ſeaueuth part. | 
The firſtis, where the teſtament was cancel- 
led by the teſtator himſelfe vnaduiſedly, or by 
ſome other perſon without the teſtators con- 
ſent, or by ſome other caſualty =. 


= L.r.$.ſed conſulto. | 
£ dc = ow here The ſecond caſe is,when the teſtator afterhe 


Bar.in L,G iure deleg. haue wittingly and willingly pulled away the 


3.Angel.Are.& Min- 
fng..n $ excoinfti, Teales, doth feale the ſame againe *, 
qui 


.mod.teſta.infir. The third caſe is , when the whole reftament 

* pollicltamenum#. js not cancelled or defaced, but ſomepar: ther- 

Ti eacpo' of onely raced, blotted,or put our, for the otacr 

» L.proxime.$.ſentea, P317S Of the teſtament doe.remaine firme and. 

Edehisquz inveſts, Iafe®, as they werebefore, although thedeletion 

del-Manric.de conic®. were in the chicfe part of theteſtament, namely 

2icin Ga, —— afſignation of the executory. 

» Wenſenb.ind. tit. de The fourth caſe is,whenthere beſcuerall pa- 

hisquzinrefts. del. pers or Writings of one tenure , each of them 

antic. vbi ſupra, ts 3 
containing the whole teſtament, the defacing or 

« Lpluribus.&de bis cancelling of ſome of them doth nor hurt the 

uz inteſtaro.del, Teſtament , vnleſſeit be proucd that the tefta- 

r d L.plucibus.&ibi tors minde Was CONLTarie*. 

Boorcs. The fift caſe is, when the teſtament is loſt,et- 
ther inthe lifetime ofthe teſtator,or after, for ſo 
much as may be proued by witneſſes , is {till in 

5 L.1.6.ſcd conſulto.f. forcef; | 


repo ka ibid, What if the teſtament be found cancelled 
De probatiene Teſtz» and defaced , but itis notknowne who did can- 
= __ 7 cellitordefaccir , to whom is thisaQte of can- 
prztis de antrp.vlin celling or defacing the teſtamenttobe attribu- 
voluntar.lib.2401.204+ req, ro theteſtator which madeit , or toſome 
wy other, which otherwiſe peraduenture mightbe 
hindered by it. 
Itſecmeth not to bee reputed the —_ 


—_ —— - - - 
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teſtator *, formutation or change ofthe minde, * Za{-confil.z.lib.r. 


15 netto be preſumed » , eſpecially after a man 
hath donea thing with ſuch deliberation and re- 
ſolution, wherewith teſtaments commonly are 

made and finiſhed =, 
= On the contrarie,itſeemethrhar it oughtn 
to beaccounted the aR of any other yz torthar 
wereto preſumefraudand deceitin men,which 
ought notto be preſumed, vnleſle itbeproued=. 
In this comtrouerſic thereforel ſuppoſe that 


u L.cum qui. ff, depro« 
bac, 
*SUpr.1.patt.$.3.verb. 
ententia.& hac ipſa 
parte paul6 (uperius, 


Ot viz.S.1rz. 


! Jo. Faber. in $.ex co. 
Initit.quib, mod. teſta, 
inhr, beckius.de telta. 

coniuz.lib.1. c.q6.n.1. 


? L.dolum.C, de dolo. 


the perſon in whoſe cuſtodie the teſtament is . pH ;ar.. Genus. C. 
found ſo cancelled or defaced, is to beadiudged deretta.Manric. de c6- 


to haue donethe aQ, whether it be the teſtator 


or another a, 


And if it be ſo that the teſtament were kept 


in ſuch a place, as not onely the teſtator, but o- 


ie@.vlt,yol. lib.12.tit.1 
n.zo, Hyero. pantith. 
q.n.17.tfol, 486, 

b Z1(.d.confil.2,yol.1, 
n.1.& n.15.Faber.in 
$.cx co, Inſtit. quib. 


thers might haue acceſle ynto it: In this caſethe mod.teſta.infir, Me- 


arguments and circumſtances of the fa&t being 
equall and indifferent , the cancelling or defa- 
cing ofthe teſtament, is rather to be aſcribed to 


noch.deprzlump.Lib. 
4.Praeſ.165.n.24. | 
© Paul.de Caſtro,in L, 
1.5.ſcd conſults. de 


: | intcſts.del. 
the teſtator then to others , who isalſo preſu- hisquz intcR@.de 


Paul. de Caſtro. in 


med to haue done the ſame wittingly and wil- d.s.Tiraquel. depia 


lingly <:ſauing in legacicsof freedome,or ad pias 


cauſa,priuileg.16.Man- 
tic.de coniect.vit.vol. * = 


cauſas , which being blotted or put forth by the t1iþ.: 2.tir.z,n.25. 


reftator, itis not preſumed to haue beene done 
willingly 4. But when the arguments and cir- 
cumſtances be vnequall, and the greater pre- 
ſumptions thatit ſhould be the ade of another 
ratherthen ofthe teſtator , it is to be adiudged 
accordingly < : for the fewer and weaker pre- 
ſumprions giue placero the _—= & ſtronger #. 


© Zaſ.d.conlil.2.n 15. 
16.17.18, &c. 
fc.afferte mihi gladium 
deprzſump.extr, Man- 
tic,de conic.vlr.yol. 
lib.12.tit.17.& Zal.ybi 
ſupra. 


The ſeanenth part. 


D—_— 


Of the alteration of the ſtate of 
the teſtaton. 


pr 
—_—. 


— — 


1 What manner alteration of the ſtate of the te(t4- 
tor, doth make voide his teitament. 

2 Two times wherein the teitator muſt haue power 
to make 4 teſtament. 


$. X V II: 


n_ == Healtcrationy ofthe ſtate ofthe te- 

EN IS ator , is alſo a meane whereby the 

modis teſta.infir. I (9 teſtament which was good at the 

b Videlicet, maxima & WWW beginning doth after become voids; 

metlcopio nies the which alteration may happen diuers waies Þ, 

Hem  nnraris '” but eſpecially whenthe teſtator is conuicted or 
ite. Minſing. in$.nen condemned of ſuch'a crime, after the makin 

tamen. Inſti,cod.tit. C1\:-reſtament, for the which the law depri- 

ueth him of this power and ability of making a 
teſtament <. | 

What manner of crimes they be, whereby 

4Dequibus ſigillatim. the ſtate of the teftator is ſealtered, that there- 

fupra part.2.& part.5. by he is made inteſtable, is abouc expreſſed 4, 

eL cnroviarud bo. FO Wit, hereſie, apoltaſic, treaſon, felonie, ſodo- 

tee Ede raft2ulwpr. mie, inceſt,manifeft viurie,and fuch like: where- 

parte3.$.8. untoalſs] might adde capriuitiee, not for that 

captiuitie is a. crime , but for that it hath the 

ſame effe& with thoſe crimes, toouerthrow the 

teſtament. But if the captiue recouer his for- 

mer liberty , then the teſtament made m—_ 

c 


2 & alio Inſtir, quibus 


=< d.$ .alio.& ibi gloſl. 
& DD. 
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the captiuiticrecouereth his former forcef. And 
it he thatis conuiced or attainted of treaſon,or 
felonie , obtaine the Princes pardon, with re- 
ſtitution to his former ſtate, thenthe teſtament 
made before ſuch his conuiction, is likewiſe re- 
uiucdand reftored s; and inboth caſes the te- 
ſtament is good , withour any new confirmati- 
on or-declarationh®. Howbeit in this they dif- 
fer ; for theteſtamentof theperſon which reco- 
uereth his former libertic , is good euen from 
the beginning, as ifhe had neuer beene in cap- 
tiuitiei : but his teſtament whoſe crime is par- 
doned, and himſelfe reitored , is of force onel 
from the time of reſtitution «.* Againe, if the 
pardon doe onely impert a remiffion-of the pe- 
naltic, without reſtitution of his former eſtate, 
then the teſtament before made dooth till re- 
maine voide !. 

And here note j that there bee two times 
whereinit is neceſſarie, thatthere bein theper- 
ſon of theteſtator abilitie ro makea will, the one 
is, the time of the making of the teftament,, when 
itreceiueth his ſubſtance or-being.:the otheris, 
the time of the death of the teitator », when itre- 
ceiueth his ſtrength and efficacie(as forthe time 
berwixt the making of the teſtament , and the 
death of the teſtator', it skilleth not whether 
the, teſtazor, haue, any-ſych powet! of * ORE) 
and therefore if any pezſon being; attaintedol 
ſome crime. , doe whileſt hee is inteftable nal 
his Teſtament, and afterwaxdes: obcaine a fu 


$ 4. 


neucr- 


*$& nontamen Inſtic. 
quib.mod.teſta, infir. 


8 L.f quis $. quatenus. 
Fde iniuft. af any 

k Quod yerum quidern 
eſt in capitis diminutio« 
ne mecelivtia Gow in 
voluntaria. Minſing. & 
Platea. ind. $.non ta» 
men. 


i Grafl Theſaur.com, 
op.$.tcltra.q, 25. 


& Toh. Platea.in d.$.ns 
tamen. 


I Minfinger.ind.$.non 
tamen, 


m q.,g.non tamen. L.z. 
$.cxigit.de bon.poſ 
ſecundum Tab.infr.$. 
19.Porcius. 1n$.in cx- 
traneis. Inſtitut, de hz- 
red.qual.& differ, - 

n d,g.non tamen & 


Minling,ac alij ibid. 


Pardon» mich full refligionatheTeſtgneat 


* Arctin.in d.S.non 
tamen,Simo.de Pretis. 
de Interp.v]t volllib.x, 
fol.146.n. 56. 


The ſeanenth part. 


nencribelefle is voide , becauſcof the originall 
defeRo. ; 


Of torbiddingor hindering theteſtator to 
make another Tettament. 


. —_— 
JR — — 


1 The former teſtament i voide,where the teſtator 
#5 forbidden ts alter the ſame, or to make anew 
teitament. 

2 Divers extenſuns of thi foreſaid concluſion. 

3 Of bindering the Notarie or witneſſes to haue ac- 
ceſſe to the teſtator. 

4 Of difturbing the teftator by making a noiſe. 

5s Of awe ny/awy 

6 Whether thu prohibition beproued by the afſer- 
tion of the reſtator. 

7 Diuers limitations of the firſt concluſion, viz. 
that the teffament « ouerthrowne , where the 
teſtator us hindred in altering the ſame. 

8 Of diiturbing the teſtator with noiſe and wee- 


Pg. 
9 Whether theprohibition of one be preindiciall ts 
-, others. | | 


$XVIIL 


ENTRE Mongſt many other meanes, where- 
$SEAVSE by chetcſtament which was 90d at 

Þ\\& the beginning , isafterwards made 
yoide, this is one notto be emitted, 


Gepingie is NEW + ain namely,whent the | 


wow wi. 2s at =» ww VVwif © ep” TD” EET TIT Oo ION —=Y a»; 
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. teſtator intending to alrer the teſtament before 
made, orco make a new teſtament, is forbidden 
or crolſed,ſo that he cannot or dare not doeashe , _. . 
intended 2, By this prohibition and manner of Ago 4+ ao 
crooked dealing , the teſtanent which ſhould * L.r-& 2.f. Gquisali- 
haue beene altercd, is made voide Þ. ng _ 
The reaſon is, becauſe as thoſe teſtaments, crim.tit. de hisquialiq, 
are nct ſound at the beginning whichare inade es yr A 
by feare or fraud : fo that teſtament which for cal.y06 lining 
feare, or by fraudethe teitator dare not,or can- Lrghrahaon om- 
not alter, is from henceforth infefted with the areas w.axh 
{ame diſeaſe, & ſofrohenceforth tobeeſteemed Eosigiturvideasve- 
of no moreforce or efficaciethentheſc other 4. _ 1 
This concluſion , + that the teftament doth 2 os 
become void, when the teſtator is prohibited to © Welenb.iatit. 6 quis 
alter the ſame , doth proceed not only when the 2% Ft. 
reſtator himſelfe is prohibited or pur in feare : 
but alſo whenthe+ Notarie or witneſſes be letted 
or (topped , that they cannot haue acceſle vnto 
the teſtator ©: for hethat doth not permit,is ſaid © Bar.in L.tin. f.Gquis 
to prohibite f, And therefore if the wife being a rny” os 
- , .Clr, b 
made executrix, or any other perſon benefited bar errand” 6s 1 
by the teſtament,vn derſtanding that thete(taror conf 67. liv.z. 
is about toalter his wil,wilnor ſuffer his friends Paril conf m.12- 
to come vnto him , pretending peracuenture ' 
that he is faſtaſleepe,or ina ſlumber,orthe Phi- 
fition gauein charge that none ſhould come to 
him s, or pretending ſome other cxcuſe,(orelfe , . 
all excuſes ſer apart, doe for charities ſake ſhut (cg cone. lib.1 c 2; 
them forth of the dores *:) In theſe caſes the te- Þ vt eſt apud Teren. 
ſtamear is voide , in deteftation of fuch odious Pe exclulitexes 
ſhifts and praGtiles b ee i Peckius vbi ſupra, 
| onaly, 


E Anch.cenſil. mw 
Menoech.de Arbitr. 
Iud.caſ.395 1.38.39. 


'h AﬀMiRdeciſ.69.n.7. 
Menoch.d.ca(.395.n. 
1.huc pertinet quod 
cripſcrunt Inno.inc. 
petitio.de jurciur.extr. 
& Rebuff,TraQ.dere- 
ſcript. tom. 2.art.2. 
gloll. 3. 
!Pariſ.confil.66.n.119 
yol. ;.Socin.lun. coil. 
1438.n.14 Menech.d. 
cal.395.n.40. 


& L.r f.fiquisalique. 
Bar.in L.vlt.cod.tit.n. 
13.Menoch.d.caf. 395. 
n.31-& cit co.op. quod 
duo ſunt probanda,v1z. 
voluntas mutandi te> 

- hi. & prohibitio. $0- 
cin.Iun. confil. 1.48. 
vol. 2, 


The ſeauenth part. 


Seconely, this concluſion hath place, iff af- 4 


ter the comming of the Notarie or witneſles, 
and preparation of all things neceſlarie for the 
alteration of the former teſtament, ſome perſon 
of intent and purpoſe to hinder the altering of 
the ſame will, doth make a noiſe, and keepeth 
ſucha fturre , exclaiming and quarrelling with 
ſuchas ſeeke to hauetheteſtamentaltered , that 
theteſtator being therewith diſturbed and offen- 
ded, did not then alter his will, and ſhorrly after 
dieds. 

Thirdly t, this concluſion hath place not on- 
ly where the teſtator is prohibited by threat- 
nings, or hinderedby fraude, butalſowhen hee 
is ouercome with importunate requeſts, and 
fraudulent perſwafions, nor to alter his former 
teſtament Þ. 

Fourthly f, this concluſion doth proceede, 
albeit there bee no ſtronger proofe of vio- 
lence , or impediment offeredto therteſtator in 
this caſe, then theaſſertion ofthe teftator him- 
ſelfe i. 

In theſe caſcs followingf , the former con- 
cluſion doth not preceede. The firſt caſe is, 
when the teſtator had no purpoſe to alter his 
teſtament: for if any doe Orbid theteſtator to 
alter his teſtament , when the teſtator hath not 
any purpoſe to alter the ſame; this prohibirion 
doth not hurt the force of the 'teſtament-alrea- 
diemadek. Theſecondcaſcis , when thefeare' 
whichis vicd inthe prohibition, is vaine, or but 


light, ſuch (Lmeane) ascannotmoue a conſtant. 


perſon!, 


as wen A mo owes mangiy ww 3&9 A 9 = © tj > @ ©) wa FRA 


Lo os o hes! 
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perſon!. Thethird caſe is, when the teſtator is ! Wy na og my 
prohibited, bur not ar that preſent time, when CIC 
he intended to alter his former teſtament , for ws ſupr.cad.parr. $.2. 
ſuchprohibitionis not hurtfult =, The fourth DOES pan - 
caſe being like to the former, is when the teſta- 148.n.z. ol.a. Paril, 
tor after the prohibition , might verie well at nmr. / pm. 
ſundrietimes haue altredhisreltament, and did 3 3.Bef.4. tir.de his 
not » : for in not alteringthe teſtament when he 9*prohub. &c.n-2.in 
might,he ſeemeth to allowe ir,and-confirme ite. + den Silo Mas 
The fift caſe is , when the teltator is not com- #.:48.n.48. vol.z.Pa- 
pelled by feare,nor circumuented by fraud, but MCG 
induced with flattering ſpeeches voide of de - n.:5. 
ceite,,(fuchas may become an honeſt wife, or "— provac, 
faithfull friend) not to alter his teſtament x. The _ ri —_— vic. 
ſixt caſe is, when f all things neceſſarie for the v9/-lib.2.tit.x.n.12, 
alteration of a teſtament being prepared, the ar ar wa = 
executor or legatarie, or other perſon , with his ſerio conliderandum 
noiſe or weeping, doth diſturbe therteſtator that _ y ry re 
hee cannot alter his teſtament , not of purpoſe Fi fcondeg lid. = 
to hinder ſuch alteration , but being moued <2: 

with compaſſion, to ſcethe teſtator greeuouſly peqpnr >> 
afflicted with fickneſle, or being ſtricken with an aliquem teſtari prohib, 
vnfeigned ſorrow , through feare of the teſta- | 
tors death, or otherwiſe oucrcome with an ho- 

neſtor kinde care or gricfe, and not able roſup- 

preſſe the force of this vehement paſſion; doth 

burk into teares,and ſo with noiſe ofhis lamen- 

tations, doth diſturbe the teſtator, thar he can- 

norproceede.in the alteration of his will: Inthis 

caſe the former teſtament is not madefruſtrate 

by ſuch diſturbance, albeit after that, the teſta- 


tor neucr had the like opportunitic of _— 


4 Pariſ.conſil.67.yol. 
2.n.47 43.Socin.ſun. 
conlil.148.yol.2.n 33. 
verb.nam.dum primo. 


&c, 
r Menoch.d.ca[.395. 
Q.39. 


s-L.2.fi quis atiquem 
reſta.prokib. 


t Menech.d.caſ. 395.n- 
20.peſt Bar. in L.virt. 
4 quis aliqutm teſtari 
prohib.f.n.11. 


u Bar.in d.L,ylt. Mc- 
nech.d.ca{.395.n.17. 
Paril.confil.67.vel. ;. 


*De qua 9-Menoch.de 
arb.iud.cal-395. 


) Stat,.H.8.an,21.c.5. 


The ſeanenth part. 


his teſtament 4% Howbcit the Iudge muſtbe very 
warie, and learne by the circumſtances of the 
fa&, whether this noiſe andexclamationbe of 
policie,or of ſimplicitic*. Theſcauenth  caſcis, 
when the executor or legatarie doth forbid or 
hinder-the teftator to alter his teſtament, in 
which caſe the former teſtamentis voide, onely 
in preiudice ofthat perſon which doth prohibire 
or hinderthe teſtator to altertheſame, but nor 
in preiudice of another not conſentingthereun- 
to: much lefle doth the prohibition of char 
perſon, who ists reapeno benefite by thereſta- 
ment , hurt thoſe executors which otherwiſe 
ſhould be adminiſtrators, in caſetheparty died 
inteſtate*, vnlefſe it doth appearethat the teſta- 
tor would haue changed his whole teſtament, 
and haue appointed new executors,for then this 

rohibition maketh voide the whole teſtamenc, 

ike as ifthe teſtator had beene compelled to 
make the ſameat thefirſt». 

There is much adoe in the ciuill law about 
this queſtion , who oughtto haue the teſtators 
goods, when heis compelled ro make his teſta- 
ment,or hindered that hee cannot reuoke his te- 
ſtament , the Prince,or the heires of the dead 
perſon *? Butwith vs if any dic inteſtate,the ad- 
miniſtration of his goods is tobe committed to 
the widdow,or next of kinney, and doth notgoe 
tothePrince, though the executor or legatarie 
be vnworthie. 


When 


9 
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—_— 


' +, Whenhce thatis made executor, eanuot 
or will not be exe- 
cutor. 


— 


_ 


1 Though the executor be incapablethe legacies are 
ſtill due. 

2 The executor ought to be capable of the execu- 
torſhip at three Ruerall Hmes. 

3 1t « ſufficient for the legatarie, if he be capable 
of the lepacie at the teſtators death. 

4 YVhat if the dipofition be oonditionall. 


$. XIX. ; 


© Lbeit} where he that is named execu- 
tor in theteſtament, either cannot or 
\TELV will nor be executor , by the lawes of ,p,.1. abiaetie 
this Realme the Jegacies bequeathed in the executor.n. 20.dixiiv- 
ſamewill are ſtill due, and to be paid by ſuch as **Huusregni g_ 
ſhall haue the adminiſtration of the goods of {egirace non adicaLer. 
the deceaſed *: in which caſe the will is to bee in fin.de mniufts teſts. 
annexed totheletters of adminiſtration(as here- CD 
rofore I haue declared®) yet by reafon of the leg.2.Elicerhocnon 
incapaciticor refuſall ofthe executor , ſuch di- **11ditineverum, 
NS ; yt per Vigelij methed. 
Tpofitionis thereby depriued, both of the name iuris ciuil.3 quo tradita 
and nature ofa teſtament < , and fothe party is «regula cum plurt- 


: Why mis limitationibus & 
ſaid todic inteſtate. ſubliamutac.lib-1 2.c.9. 


Iſhall not needetorepeate here particularly, » Supr.pare.1.5.6.n 6. 
by what meanes the executor may become in- * Jait-iede heredir, 


- uz ab imeeftat.def.in 
capable of the cxecutorſhip. prine, Brook vbi ſupra. 


ud 


The ſeanenth part. 

This one thing thought good tonote in this 
place, that by the ciuill law f he which is named 
executor , muſtbe capable of rhe execurorſhip 
at three ſeuerdll times: Firft,at the waking of the 


is; "37" 
ante ron anr ye teftament, forthen theteftament rakerh his ſub- 


Ciftcrentia.yide fupra ſtance or being ©. Secondly , atthe time of the 


> +46: 5m - Sis il" death of the teitator for then the teſtament recei- 


*Chriſt Porcusind.s. ueth his ſtrength and confirmation. Thirdly,ar 
| 10-709 SWAN 4.5. the time of the probation of the will and underta- 
5 Idem ibid. quamuis king the executorfhip, for then thereſtament cn- 
raſtulce rationibus, rereth to his effect & executions. Howbcit it is 
quippe qui aliasmels, {ſufficient in 2 legataric, if he becapable of the 
orcs,atque (ville in- [epacic or deuiceat the time of the death of the 
mn roy vel teſtator , vnleſle the deuiſc be not pure and fim- 
dic.ad Chriſt, Porcum. ple, but conditional: forin conditionall diſpo- 
65 1. c:icecs ſiionsboththeexecutor,and alſothe legatarie, 
rfdebaredantin ge muſtbe capableatthe time of the rmance 
&n. Peckws.Traft.de or exiſtence. ofthe conditioni; as for any other 
ceftam, conjus id-4.<- rirewhetherit be betwixt the making ofthewil, 
comps leflinnion. and the teftators death,or betwixt his death and 


ng.  theprobationofthemil,itskillerhnot:ferthough 
- —_— m—_— L—_— be then incapable,it hurteth not, 


*$.in extraneis. Inſtit. eſpecially if f the difpoſitien be conditional; for 
dc hzred.qual.& diffc- on it ;7 not required in the executor (much 
gentia, . 

lefle in the legararie) thathec be capable at ano- 


' Alex. in L.2. de at the time of exiſtence 
vulg.& pup.fub.n 11. thertime, ſauing onely 


Grafl.d.$.Inftiturio.q. Or performance of the condition, -no.notat the 
ahagm <6. making ofthe will, or death of the teftator !, . 
icet non defint qui 

————————. If e Exccutor doe refuſe to —_— - . 
=Bar.& Sichar.inT.. burthen or office of anexecutor,then he looſer 

6 legatarius,C.delegz- wharſocuer legacic is left vato him inthetefta- 


* Syprapart.6.$,3, Ment ®, ſauing as elſe-where is reeited®. 


Of 


om UV) MK my 
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} 


Of ademption of legacies. 

1 By what meaxes legacies become woide. 

2 Ademplion of legacies what it is. 

3 Ademption of legacies two-fold. 

4 The teftator may at any time alter bu will , ei- 

ther wholy, or in part. 

Ademption of leyacies not to be preſumed. 

Corne in the barne being bequeathed , whether 

the ſame being ſhent aud other corne there at the 

death of the teitator the legacie be extinguiſhed. 

7 Whether the ſhip beqaeathed, being altered aud 
renewed, the legacie be extinguiſhed. 

8 Whether the howſe bequeathed , being by pecee- 
meale reedified and renued, may be reconered. 

9. What if the teftator dee voluntarily pull downe 

the houſe, and eret? another in place thereof. 

10 What if the houſe be burned, or blowne downe, , 
and another eretted, whether may this new 
houſe be reconered. 

11 A#axnſwere to an obiectton. 

12 Whether by weteſſarie alienation of the thing be- 
queathed, the levacie be adempted. D 

I3 hat if the alienation be voluntarie, the legacie 
# extinguiſhed. 

14. hat if the voluntary alienation be void in law. 

Is ou if the reflater ſhould redeeme the thing 4- 

enated. 


16 Whether lands deviſed, alienated , and redee- 
wed, may be reconered. 


QA. a 


17 The 


The ſeauenth part. 
17 The regſons of cither low being contrarie in this 


onnr. 
I Ts the thing bequeathed be pledged , tt is nos 
thereby adempted. 

19 YVYhether the — of the debt bequeathed 
by the teſtator be an ademption of the legarie. 
20 4 flocke of ſheepe being bequeathed , whereof 

one aloxe is left, whether that one be ane. 


S. XX. 
CT ' Any otherf meanes therebe, where- 1 


by the teſtament which was good at 
the beginning, becommerhyoide af- 


* Centum pence cafus 3 L ; 

quibus reſoluiturtcfith. terwards *: but it were too long to 
commemerat a rehearſe themall: lerit ſuffice therefore, that I 

«& ſucceſ.reloluc, lib, | 


dHociplog.&s5. 


" haue ſpoken of ſuchas happily may the ofter 
fall out infat. Now it remaineth that I ſpeake 
of ſuch meanes, whereby legacics giuen and be- 
queathed by the teſtator become voide : Of 

: whick meanes ſome do proceedefro the fad? of the 

. Peftator >: ſomehauc relation to the fac? or perſors 


© Infra $5.23. 23, of the legatarie ©: (ometo the thing bequeathed 4. 


*Infra$.vlr. 


© Inftit.eit.de ademp..& 
tranſlac. legatorum & 
tit. de adimen. yel 
transfcrend.lep.ff, 
fDD.in d.Rub.de ad. 
empt.& cranſlac, leg, 


Iaftit. 


8 Minſing.in d.Rub. 


In reſpect of the fac? of the teflator arelegacies 
made yoide, eſpecially by ademption , and by 
tranſlation of the thing bequeathede. 

Ademptiont is a taking away of the legacie 2 
before bequeathed* : Tranſlation is a beſtowing 
ofthe legacic bequeathed vpon ſome otherper- 
ſons. Ademption may be without tranſlation, 


> Minſing.vbi ſupra. , - 
Welenb.in tir.de adi- buttranflation of a legacie cannot bee without 
men. vel transferend, ade "BHy"Y 


Ademp- 


F 


3 
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Adcmprtion f of Legacies is two-folde, ex- a 
preſſed and ſecret ig xpreſſed, when the Teſtator i Weſenb. ind. tit. de 


doth by words take away the legacic before gi- OE 


uen &: ſecret, when the teſtator doth by deedes ley 


without words take away the legacie: as when he , nv _ 


doth giueaway the thing bequeathed, or doth =L.z.dere.lud.L.z. 
voluntarilie alicnaterheſame before his death !. {*re8-iur __— 

Ir is f lawfull for euery teſtator ® ſo long as 1. ry oh EE 
heliueth,to reuokeor alter his will =,cyther who- of. ok de adimen, 
ly orin part »,eyther in the ſame will or in ano- = Sets 
ther,eyther ſolemne or vnſolemne x, ſimply, or mento infolenmifiat 
conditionally a 1 —— 

Whea the Teſtator doth expreſy reuoke the cioniscolliurlegarum, 
legacic, it is not materiall whether hee doe vie Graf-Thcſav. com.op. 
words direQ contrary : 4 7doe not pine, 1 doe not 4 U_—Y y' has 
bequeath, orany otherwords amd that gatis. ey 
his meaning may appcare ”. \ LL 

Ademption of Legacics is no more to be 1cga.. - 

preſumed, then the reuocation of the Teſta. *Bald. in.L.6 pluribus 


ments*, valeſſe it beproued*, And thereforet if *<!53-1Mantic.de- 


the teſtator doe bequeath all the corne in his tir.2.n.z. | 
barne,and after the making of his will, the teſta- \-<v=quivoluntate, 


2 . f.deprobac. 
tor ſuruiueth vntill all the corne be ſpent, and 0- « Se 


ther corne putin the place thereof »: this ſpen- firum permodumſur. . 


ding ofthe corne is no ademption of the Lega- Ty =) 


cic; and thereforethe Legatarie ſhall haue ſuch quinque.f.deleg.r. 


: Maſcard. de probac, 
corne as is found in the barne when the teſta- ef {gs 


tor dycth *, vnleſle the corne found in the barne * gar.in d.s- quiquin- 


_ at the death of the teſtator,be greater in quan- 9ue-Mantic.de coniedt 


ny ? »14 yit.yol.lib.12.tit.2.n, 
riticthen was the corne at the rime of the Will } paul 4c Caftr.y, 3? 


making: for ſo much is due, but not a greater $.quiquinque.Maſcar, 
quantitic then was the firſty. hs Ya 
Yy Likewiſe - 


The ſeanenth part. 


Likewiſe if the f teſtator do bequeath a ſhip, 7 


and afterwards doth by peece-meale repaire 
and renew theſame, ſo there remaineth no- 


thing of theold ſhippe but onely the bottome 


| tree: here is no ademption of thelegacie, and 
therefore the legataric may reconer the whole 
_ *L.quodin rerum $. ſhip a, 


8 1 navem ©.deley.1. Or if the freſtator doe bequeath a houſe; and g 


Spiegel. Lexic.verb. : 
exrira.Mantic de con- Afterwards by peece-meale repaire the ſame, ſo 


ie&.ylr.yol.lib. 12. tit. thatthere is no part of the old matter or ſtufte 
0A remaining, the will of theteſtator is not hereby 
preſumed to be changed, and therefore che le- 
gatarie may recouer the houſe ſo repaired: For 
tis deemed to be the ſame houſe ſtill in Lawe, 
as inthe former caſe it is deemed to be the ſamie 
ſhip », 

Doe if the teſtator did at once voluntarily 
»Iaſ.ind. $.f dowus. pul] downeallthe whole houſe bequeathed, and 
n..Mafcard. deprob. 1:4 afterwards erect a new houſe in the ſame 


conc]uſ.1280.n.:r. _ ; 
Zaſ.in d.$.& finauem. place; then by the ciuill lawe , the will of thete- 


*L.fiitalegatum.g.fi 
demus.ff.de leg. 1, 


© Paul. de Caſtr. ind. gator is preſumed tobe changed, and the lega-- 


.fi domus. Mantic, de 
es. cie extinguiſhed. And although by the Lawes 


—_— 4 ofthis Realmeit may be otherwiſe in contracts 
bs een fuir. And COuenants amoneſt ſuch as be liuing 4: ad- 
© Intellige quoad mitit were ſo (as in ſomeſort itisanſwerable to 


fura realia quorum in- 1 « cj] Jaw e,)yet the reaſon of the difference is 
tuitu edificium de- 


fruR.& reſtiturum Nnotobſcure , which is this. In contracts, couc- 


cenſerur idem. L.fer- yjants, and grants: made amongft ſuch as be li- 


ry ons enrgaos" uing, he to whom thisor that is lawfully graun- 


 fBar.&alj.ind.s. ted,hath by and by a certaine right and intereft 


vir, PI. # ; 
LM acfius. thercin f,which without his conſentought not to 
deregJur . be impaired 8, and whatſocner is builded vpon 


anorhers 


by 
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anothers ground,yeeldeth thereunto, and there- 


by becommeth his, which is the owner of the 

ground.Bur ina teſtament or laſt will, there is '$;Cumin ſuoſols, 
no ſuch right deriued to the legatarie, in or to "fem dil: 
the thing bequeathed , vntill the teſtator bee 

deadi : andrherefore, ifin the meane timethe [74-01 4.L-6 ita lega- 
reſtator doe alter his minde (which alteration is Pong TRRco0N 
manifeſt, as well by deedsas by wordsk:) In this * 1 Fookes From. cox 
caſc the legatarie which hath norighr , cannor ONTO 
make ſuch claime to the thing bequeathed as & 4. 

another may doe, to whom athing is coucnan- 

ted or praunted , and ſohath a right and inter- ,, . 

eſt therein. Indeed if the nm. were dead, Key wry ALY 
and ſo a right inthe legatarie and then the heire 
or executor ſhould pull downe the houſe deui- 
{ed,and erect an new houſe in the ſame place, 
the legatarie might recouer the new builded 
houſe = : but being pulled downe by the tefta- 
tor, whiles as yet therewas no right or intereſt 
in the lagatarie, the legacie is extinguiſhed» ,as is = Text.in d. L.Gitale- 
aforeſaid:vnles a contraric meaning be proued gatum.$. fi domus. 
in theteſtator,v/z. that hee did not intend to re- Jem yg 
uokethe deuiſe, by deſtroying the thing deui- » ped.s.6 domus. 
ſedo,becauſe peraduenture hee did proteſt * be- at liclerici. $.ple- 
forc kee cauſed the houſe to be pulled downe, p14 © 
that hee didnot thereby meane to make voide 

the deuiſe, or after the reedifyngthercef, did ra- 

tifice and confirme his former will a , or did ma« * A leg. 
nifeſt his meaning , by other equiualent con- Sita 
iecures, without which proofe of ſuch the te- 

ſtators meaning, the legacie is ſo ſurely extin- 

guiſhed, that albcit the teſtator did pull downe. 

Yy2 the f 


m L, domos.deleg.r. 
£8& 1bi DD. 


T\ 


2 
r Taſ.in d.L.fiita.$.vlt 


de lega»1.f.n.13.in fin, 
s Paul.de Caftr.& Ia. 


in d.$.6 domus.Maſ- 


card de probac. coucl, 


1280,n.25. 


:lidem Caſtrenſ1a.& and ſo being another thing then that which was 


Malcard,ybi ſupra. 
Maſcard.de probac. 
concluſ.1180.n. 25. 


/ 
u Vide DD.n L.iner Whatif f the houſe bequeathed be blowne 10 
ſtipulantcm.f$de,vcrÞ. 


oblig. 


x Taſ.in,.L.domus. de 


# © I 2 
+ <r0s7 adage notere&ted a new houſe, by the Ciuill Law the 


od.tit.n.13. 


1 Li gregelegato.F, long to the legatarie 7, Seeing then the ground 


deleg.1.infin.Paul.de js the legataries, it followeth that the houſe is 
Caftr.1n.d $ fi demus. 


verb. ſed pone. &ibi 
laſ.n.z. &.7. 


Tg L Gfovumn flij 6.6 
Fd ,I. Jaſ.& . | 
ITY ». ther writers, as more agrecable tolaw®, becauſe 


« Ta\.in L,domus.# ce this houſe 1s another houſe then that which was 


Paul.de Caſtr. vbi ſu 


leg.1.n.13. 


Ee?" Trae, d bequeathed. And againe, the text of the Ciuill 
probac.concluf. 1280 Law is plaine, that the honſe bequeathed being de- 


1-27. & Mantic. de 
conicR.vit.vel. lib. 1 
tit 2.n.6, 


*Text,m d.$.ſ1 domus gf the teffator were otherwiſe c, Secing then, the 
text doth not diſtinguiſh of the meanes whereby 
the houſcis deſtroied, neither may we 4. 


4 Maſcard.& Mantic. 


vbi lupra. 


The ſeanenth pare. 


the houſe with intent torcedifiethe ſame, or to 
- makeit bigger* : and albeit it were reedified of 
the ſame matter or ftuffef,yer ircannot be reco- 
uered as dueto the Legatarie: fornow hauing a 
new forme,itis not theſame bur another houſe, _ 


bequeathed, how can it be rightly;chalenged by 
the legatarie ®, A 


downe with violence of the winde, or be con- 
ſumed with fire, or otherwiſe by caſuall meanes 
deſtroyed againſtrhewill of the teſtator, and a 
new houſe erected by the teſtator, in the place 
wherethe former ſtood; whether may the lega- 
rarie recouer the houſe newly creed ? By the 
opinion of ſome he may =,for ifthe teſtator had 


ground whereon the houſe did ſtand ſhould be- 


A en uu FO oc A 66 D09DO rn = rn oo © Mo 


the legatarics alſoz. Howbeit the author of this 
opinion in another place is of another opini- 
on ®, which opinion is alſo commended of o- 


_ 
5 
———_{c dh. 2 p———Y Ln Py «ku | —_ HY | K? 


ſtroyed, if the teftator build another in the ſame 
place the legacie is extimouifhedunleſſe the meaning 


2, 


To. 
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To the t former reaſon that the ground had 
belonged tothe legatarie,if the teftator had not 
builded a new houſe, ergo the houſe alſo : Ir is 
anſwered,that if it were graunted (which of di- 
uers is denied) that the ground ſhould belong 
to the legatarie «, yet ſhould it not belong vnto 
him as principall, but as acceſlarie, or part of 
the houſe bequeathed* : and therefore being 
bur acceſlaric, it doth not receiue any other 
acceſſe or augmentation s. Howbeit foraſmuch 
as theſe queſtions about houſes deuiſed by will, 
after@ards deftroyed, and then reedified,are ra- 
ther to be determined by the lawes of this 
Realme, then by the ciuill Law : I doe willingly 
yeeld the matter into their hands to whom ic 
principally appertaineth. 

Furthermoreit f theteltator being conſtrained 
by need *,, as topay his debts, or to prouidehim 
food,or other like neceſſariesi, doe asit were vn- 
willingly alienate the thing by him before be- 
queathed,this is noademprtion of the legacie *, 
and therefore is the executor bound to redeeme 
the ſame, or to pay the juſt valuethereof rothe 
Legatarie, vnleflehe proue that the teſtator did 
purpoſe by the ſame alienation totake away the 
legacie!, or vnleſle the legacie were conditio- 

. nall,and the alienation made beforethe condi- 
13 tion were extant or accompliſhed =, But it the 
teftator wot conſtrained by neceſSitie do of his owne 
accordalienate the thing bequeathed (as if hee 
giuethe ſamefreely », or doeſellthe ſame of in- 
rent to gainethereby®) this is an ademprien of 


Yy 3 the 


«a, 


*Raph.Cu. Petr.de 
Bexu.in d.$.f domus. 
& ibi lal.n. 13. 

f Bar, Paul. de Caftr. 
laſ.in d.$.{i domus. 


8 Tidem Bar. Iaſ. & 
Paul.de Caſtr, ybi ſup. 


bk L.fdeicommilT.g.f 
rem.ff.de leg.z. L. rem 
legatam.de adime.leg. 
i Minſing. in $. firem, 
Inſtir delags. Devon, 
q. 9. Adde quod fine 
neceſlitas fit exre fa- 
miliari,fine ex legev- 
traq; impeditpreſump» 
tonem reuocationis 
legati.Maſcard.de pro- 
bac.concl.1280.n.126 
k d.L.ftdeicommiſſa, 
$. li rem, 

l dig. firem. Inſtit, de 
lcga.Maſcard.de prob, 
d.conclu.1280.n,127, 
m L, Stichum. ff. dele- 
ga.r.Bald.inL.z.C. 
delega.n.s. 

n L.rem legatam..de 
adimen.leoa, 

9 Berous.d.q. 9. 


The ſeaneuth part. 


»Bar.&alij,inL.rem thelegaciee : which conclufionf hath place, al- 14 


1B? - " _ though the giftor alienation be void in law 4:For 

a lego 6. paterff, 1t1 ſafficient in laſtwilles , forthe reuoking of a 

de adimen.lega.Bar.in Jegacie, thatthe teſtators meaning doe appeare 

L. cum dits, $S. fin. fink > 00 

de pecul.leg-1  Socin. EUcn by an act, otherwl C1nLlutTIcicnt, 

ſen.conkil. 104.n.11. Secondly , this concluſion} hath place, al- 5 


rol.z.Couar.in Rub.de though the teſtator ſhould redeeme the thing 


reſta.extra.>-part.n.21. 


Mentic.de conie&t.vlt, alienated , the alicnation being lawfullf : and 


vol.lib 12.tit.6n.2. therforeifthe legararie ſhould after the death of 


uod locum habet ta» 5b 
3% le-arum fueric x- THE TENtator dcmaund the legacic alicnated,and 


peeimleguram, hec redeemed, his petition were tO berepelled, vn- 


or eſt, & : 
enrior eeſtibus Man. Je HE did proue a new will of the te{tar#, or 


tica vbi ſupra.Maſcardo ſome a probation or ratification of the former 
de probatiene cond. wil] after the redemption of the thingaliena- 


1280 n 98. Gabricl. - . 
Gonf 102.1dem iuris eſt tEd ©, Or Vnleſſe the legacie be of freedome from 


i fata alienatione do- bondage »,0r gluento ſome godly or charitable 
minium non fit tranſla- Ga he ol : We: 

m Mantic.d:it.6.n.z. VIE * * Or VRIcHle te alienation were neceſlarie, 
Maſcard.d.condl 2380; not voluntarie7, or vnleſſethe legatarie be neere 
n.c09, Exlicernon de= OF Lin ox allied vnto the teſtator * : In theſe and 


fine magai nominis In- , | 
terpreres, quiin con- in ſome other caſes, the legacie redeemed may 


traria ſtant _— be recouered,as if the ſame had neuer beene ali- 

per L.przdia $.li ere, d d Ut b h | F ! « 

4c Inftr.leg.Falfifſima ENATC ® Peraduenture alſo by the 1awes Or tis 
ramen - _o_—_ ſen- Realmet, lands,tenements, andhereditaments, 16- 
rentia, fi verum ieat © hz oo rſt deuiſed,and after the deuife alienated, 


Gabr.d.conhil. 103. Tu ; ; : 
verd dic veperD.Gen- andafter the alienation redeemed,m x ow reco- ' 


tilcm, acutiſlime dehac yered, as ifthe ſamehad not beene alienated». 
rediſlerentem. lib. 1» I : 

iR.c.10, The+ reaſon'of this law may be, becauſe the 17 
= Couar.ind.Rub.part. 
2.5 21.vcrb.aduertendam.Graff. Theſaur.com.op.$-legatum.9.78. in fin. s L.cumſcruus, 
F.de adimcn.leg. * d.L.cum ſeruvs. L.verum.&.de teftam manumiff. * Minſing.ind, + 
fi rem. Inftir,de lega.Mantic.d.tit.6.n.6.Maſcard.d,conclul.1 :80.n.112.7 Bar.ind.L c& 
ſeruus. * L.filia.g. Titio ff de cond. & demon. Maſc.d. cond.;1280.n. 111, * Maſcard.d. 
concuſ.1280. n. 108. 309. &c; vbtalias viderelicethums regulz exceptiones. > Brook 2- 


bridg.cig.dcuiſe.n.8, ; 
alicnation 


® 


w- on, = 2 


+ 6@\ A _@£aQ. 


18 


19 
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alienation doth not defeate thewill,which is nor 
© as yetof any force vniill the teſtator be dead: 
bfitthe reaſon ofthe ciuill law is, becauſe by this 
voluntaric or vnconſtrained alienation , or gift 
of thething bequeathed, being an at contrarie 
to the former acte of thereſtator , his will and 
meaning,(which isthelife and ſoule of the teſta- 
ment,) 15 ttraight-wayes preſumed to be chan- 
ged4d, and conſ{cquently the legacienot to bea- 
{l:epe, (as ſome doe dreame) but to be quite 
dead and extinguiſhed < ; and being once dead, 


cannor cafily be awaked,but ftanderh in necede of 


anew conſentor other liuely a& beforeit can be 
reutuedF, 

If} the thing bequeathed benor fully aliena- 
red,as if it be pledged or pawned, the legacies 
not thereby extinguithed s:andtherforethe exc- 
cutor in this caſeis bound to redeemetheſame, 
and to reſtore itto the legatarie, or to pay the 
pricethereof if he ſuffer ir to beforfaited |. Like- 
wiſe, if ſome part onely of the legacie be aliena- 
ted, the other partnotalienated 1s due,and may 
be recoueredi, vnleſſeit be proued thatthe te- 


© Brook codem loco, 


> 
4 Aretin. in$. fi rem 
Inftit.de lega, Socin. 
ſen.confil. 103.in fin... 
Maſcard, de prohac. 


concl.1:80,n.100,Si- 
chard.inL-3.C.deleg- 


ns. 

*Sichard.ind L,z.C, 
deleg.n.s.8. 

fL.cum ſeruus..de a- 
dimen.lega. 

8 L.qui poſt. C.delcga. 
h Iſtam concluſionem 
limitat & ſublimitat 
Maſcar,de probatione 
concluſ.1280.n.i6.&e 
quem velim videas, 


'$.firem,Inſtit. delec- 


ſtator did mean by alienating part, to takeaway ga. 
the wholelegacie k; or if the legaciebe alterna» *Eod-$ in fin, 


tiue, as if the teſtator bequeath ſomething, or 
the value thereof, the thing being alienated,yet 
may thevalue be reconered!, HD 

If the f teſtator doe bequeath an obligation, 
or a ſumme of money due vnto him, andafter- 
wards the debter vnprouoked doth voluntarily 


Yy 4 


pay the debtdue vnto the teſtator, the receit = 
, | the 


1Bald,& Paul. de C2- 


ftro.in L.z.C.de lega, 


The ſeauenth part. 


"L.fid:icommiſa$. theſame is no ademption ofthe legacien: but if 
ſed firem-tdetez- 3: theteftator doe proucke the debter tomake Pay: 
yol.lib.x2.tir.2.n.19. ment, then by reccit thereof the legacic is cX- 
»d.S ſe hrem.: in ringuiſhed",vnleſſe the legatary be able toprone 
CE Mhobear, that the teſtator did not thereby meane to re- 
de probac. concluſ. yoke the legacie », for that peraduenture thete- 
aim, — RatorexaQingandreceiuing the money did lay 
y Eod.$.ſed firem.& it vp,and ſafely keepe it for the Legatarie e, or 
19% 0% INN Bald. gid vtter in words that he did not intend there- 


a Bar.ind.$.ſed firem. by tO reuoke the legacieq: In theſe caſes the le- 
r Vide Malcard.d.con. g4cje is not revoked. 
cluſ.1280.n.132. 133. 
of ſheepe, and afterwards the number decrea- 
fing,they become fewer thena flocke, (a flocke 
5 L.6 grege..deleg.1 confiſteth of ten at theleaſtſ)be it that of allthe 
& DD.ibid. flocke there beleft but one: In this caſe the will 
of theteſtaror is not preſumed tobe altered,nor 
6 Gupce Sufinds the legacic ademprted, and therefore that one 
lega. ſheepe 1s due. 


Of tranſlation of Legacies. 


—_ 
_ 


1 Tranſlation of 4 legacie what it i. 

2 Exery tranſlation incladeth an ademption. 

3 What if the perſon to whom the legacie is tramſ- 
ferred, be incapable thereof. 

4 Certaime caſes wherein tranſlation of the legacie 
doth not include an ademyption. ; 

5 The Hgare is preſumed to be transferred with 

the charge impoſed on the firſt legatarie. 


6 Certaine exteptions of this concluſuen. 


7 One 


Finally t, if the teſtator doebequeath a flocke 20 


mt win... > ER. 
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7 One and the ſame thing bequeathed, firſt ts one, 
and afterwards to another, whether it be wholy 
taken from the former legatarie. 


8 lf in the ſecond diſpoſition there be no mention of 


the former, it is not wholy taken from the for- 
mer legatarie. 

9 If there be mention of the former bequeſt, yet 
the thing bequeathed is not wholy taken away. 

Io Certaine limitations of this laſt poſition. 

11 Difference betweene theſe words giue, and 1 
bequeath. 

12 What if the legacte conſiſt in quantitie. 

13 What if one ſumme be twiſe | 2x to one 
perſon, whether is it twiſe due. 


$.XX1. 


d>2De/Ranſlation f of a legacic is a beftowing 
"FN pL ofthe ſame vpon another 2, as ademp- 
Ny (20 tion may be madeeytherintheſame te- 
ſtament or in Codicils,funply or condicionally: 
ſo may tranſlation of legacics likewiſe ». 

A legacieftbeing transferred from oneto ano- 
ther,the legacic is taken away from the former 
legatarie, albeit} the ſecond legatarie be incapa- 
ble of the legacie« : for howſocuer that ace is 
ſaid not tominiſter impediment, which is alto- 
gether without cffe& 4, yet foraſmuch as by 
this tranſlation it doth appeareto. be the teſta- 
tors will and meaning, firſt to haue the legacie 
taken away from thetormer legatarie : this will 
and meaning ought ts be obſcrued, 10 far as it 

may *, 
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{i 


a Minſing.intit,de a» 


demp.lega.Inſtir.n.4+ 


b Tit.de ademp. leg. , 
Inſtit. L. tranflatio. ' 


cod.tit.f,& DD. ibid. 


© L.planc.g.1.deleg.r 
L. & k transferam,de 
adim.leg.if, 

4c, nonprzftat.de 
reg.mr.s. 


The ſeanenth part. 
e Minſing.ind.tit.de © TAY © ,and ovghtnot therefore to be hindred in 
ademp.leg.n.s. onething, becauſe it cannot be performed in a- 
_ ay,ind.L. nother f. Foras I ſaid before,cuery f tranſlation 
5 Cztcrum antranſla- doth preſuppoſe 8 include an ademprion 8, exe 
——_— relta- cept incertaine caſes following Thetirſt caſc is, 
nin geeis eftcui ns when theceſtator in the time of great and ex+ 
codem modo rcſpon- treame ſickneſke, transferring a legacic,or beſto- 
mo Tuamem yinptheſamevpon another, doth afterwards re- 
$ Couar.in Rub, . 
detefta.extra. 2pary, COucr his health: for by this recouerie the tran- 
—_ | flation iis void, &the former legacie confirmedb, 
L.Titia.$. vit.de adi- Anoth 'F h he teſt having be- 
mcn.leg.f,Mavtic de AANOACr caſcis, when the teitator having be 
conied vlr.vol.lib.12. queathed a legacie to one,and hauing prouided 
tit. 3.2, that ifthelegatarie will not doe ſuch athing to 
another perſon, that then that other perſon ſhal 
haue the legacic : Inthis caſc ifthe former lega- 
tarie be preuented by death,that he cannot per- 
iL. fancimus C. dep=z- forme the condition though hee would, the ſe- 
nis.laf.in L.cipropo- cond legatarie cannot obtaine the legaciei. The 
| — Im tor momaray third caſe is, when the legacic doth confiſt in 
rleyol.b.12.rit.z.n.z, Quantity; as when the teſtator doth bequeath to 


one man an hundred pound, and immediatly 


after to another manan hundred pound : here 


is neither tranſlation nor ademprion of the for- 


 Lplane.$.1.deleg. legacic, but two ſeuerall legacies*. But yet 


1.L.paulo.in prin. de 


leg.3.) if theteſtator doelimit this ſumme to ſome cer- 

taine body , as if the teſtator bequeath to one 

man an hundred pound which lieth in his cheſts 

then it is all oneas if heſaid , hee did bequeath 

E | his figner, his bookes,or his armour,whereofwe 
tatraheciploS. ſhall haueoccafion toſpeake ſhortly after!. 


N.7.11, 


Furthetmore, it is to be + noted 1n this place, 


thatwhere any legacic is transferred from one 
de 
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toanother , itis preſumed to be transferred to 

the ſecondlegataric, with ſuch charge,or vpon 

ſuch condition, as it was left to the former lega- 

tarie , albeit in the tranſhtion there be no ex- 

preſſe mention of any ſuch charge of conditi- = 1, Gaio.&4c atimen. 
on =;:For example;the teſtator giueth toone per- a pra wg, ar 
ſon an hundred pound , charging him to diſtri- 0.4, 5 vol 
bute ten ſhillings yearely among{tthe poore,du- 

ring ten yeares : afrerwards the teſtator doth be- 

Row that hundred pound vpon another perſon, 

without mention of any fuch yearely deſtribu- 

tion: Inthis cafe the ſecond legatarie is charged 

with the yearely paiment and diſtributionof ten * Bar.ind.L.Gaio, 
ſhillings, euen as the formerlegataric ® ; neither wo og w 
canhe accept the onepart of the legacie with- Im 
out the other»: ſauingf incertaine caſes. One «1,1cgaarius. 6.616 
- caſe is, ifhe be able to proue the teſtators mea- gatum.deleg,r. 

ning to be contrarie , v/z. thatitwas the teſta- 
tors meaning to'transferreand beſtow the lega- 
cie {imply without any ſuch charge or conditi- 
on?. Another cafe is, when the condition is ſuch, 
as the ſame doth cleaue to the perſon of the « L1egatum fb con- 
former legararic 4: For example; the teſtator ditione.de adimen. leg. 
doth bequeath to a woman with childean hun- {387m fub condi 
dred pound, ifſhec be delivered of a boy : this mon. . 

condition doth cleaue to the perſon of the for- 

merlegataric, andfois not transferred with the *d.L.lezatumſub c6. 
legacic*. Thethird caſe is,whenthe tranſlation {{9,5c24im.legar,&e 
is madetothe ſame perſon, without mention of : 

any further charge or condition : for then leaſt 

the ſecond bequeſt ſhould ſeemeſuperfluons, ir 

is thought to: be the meaning of the teſtator, 


by 


pd.L. Gaio. 


*L.fi tibi,de adimcn. 
leg. ff. 


*L.Alumne.de adime. 
le. Paul.deCaftr. couli. 
227.yol.1.Mantic. des 
cenie,vlt,yol.lib.1 2. 
tit. 3. 


5 Plorwd.in caſ.inter 
Paramor & Yardley. 
fol. 541. 


The ſeanenth part. 


by the ſecond bequeſtto giue the ſameſimply*. 
The fourth caſe is,when in the tranſlation of the 
legacie, there is a new ſpeciall charge impoſed 
vponthe ſecond legatary:for thenthe old charge 
impoſed to the former legatarie is preſumed to 
be remicted, leaſt otherwiſe the later legataric 
ſhould be preſſed witha double charge *. 
What if the teſtator after hee haue giuen a 
legacie to one perſon, doe afterwards bequeath 
theſame to another perſon,whether is this an a- 
demprtion of the former legacic, or whether 
ought both the legataries to concurre, and to 
haue the legacie betwixtthem. 
Foranſwere,we are to conſider,whether ſome 
eczal and certaine thing is bequeathed, or a 


"thing confilting in qnantzrie. 


Inthe former caſe, namely, when ſome /e- 
ciallor certaine thing is bequeathed; it is materi- 
all whether the legacie be of lands, tenements, 
or hereditaments, and fo the queſtion determi- 
nable in the temporall court, according to the 
lawes temporall of this land, are of goods, and 
ſo the controuerſie to be decided in the Eccle- 
fiaſticall court, according to the lawes Eccleſi- 
afticall ofthis Realme. If of Lands, tenements, 
and a————— as when theteſtator(for ex- 
ample)doth'in the former part of his will, deuiſe 
his lands inſuch aplace to one in fee, and after- 
wards in the later part of theſame will, to ano- 
ther perſonin fee: it ſeemeth by the lawes of this 
realme, that the later part doth ouerthrow the 
former!. And that as the later teſtament doth 

| deſtroy 
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deſtroy the former teſtament: ſo the later pare 
of a teſtament doth intringe the former part of 
the ſameteſtament,when ir 1s contrariethereun- 
to: neuertheleſſe I will not preſume to athrme, : gademenim eſt ratio 


that this concluſion is vndoubtedly certaine,but pris ad partem, atque 
ch duc fubmiſion fi dertheſ; be dif. totius ad totum, Eue= 
with duc ſubmiſſion ſurrender the ſame,to be dil- ,.q1,c..vp. irow ad 


cuſſed by the learned inthe lawes temporall,vn- pare 
to whom it rightly appertaineth. or On 
'S | & Zaſ.in L.\i pluribus, 
If the deuiſe be ot goods; as when the'Te- Edeleg.r RipainL.re 
ſtator doth bequeath his fignet, his Bookes, <onidtiin 21.deleg.3 
- "us x d, L.f pluribus.verb. 
or his horſe, &c. firſt to one perſon, and after- ( quiqe euidentiflime- 


wards to another perſon: then in caſe the ſe- 7 Raph.Cuman.d.L.G 
cond legacie be ſimple, (I meane withoutmen- \,, 4 A. 
tion of the former) the former legacic is not ta+ quiomnes tenent ſuffi= 


; . . cere-coniefurale pre- 
ken away, but the two legatarics concurring , Ae mo OP 


ought to diuidethe legacie betwixt them ",The quod Textus exigat 
reaſon and foundation whereupon this conclu- cuidentifſimam. Quin 


k : . batio vel 
fion is builded.is the teſtators conſtancie,where- ,, aur emergens, 


in the Ciuill law doth repoſe {ſuch confidence, dicitur euidentiflima , 


: ;c intranſſatione legato= 
that when he hath once bequeathed athing,he is rum.Taſ.ybi hol 


not preſumed totake the ſame-away *, without Bar.in L. fi conſtante. 
cuident preſumption y of the 8lteration of his yr rn ap | 
former reſolution. Infomuch that if one and Ahn h con ned 
the ſame thing be left to one perfon in theteſta- vulg.&pup.ſub. & A- 


ment, and to another in the codicill, yet is not |**-<2nb1-169. vol.s, 


Mantic,de conic.vlrt, - 


the teſtator preſumed ſo variable, as vtterly to- yel.lib.ra.tit.2.n.z. 
take away the former legacie, but rather thar 
both thelegacaries areto concurre, and foto di- 
uide the legacieberwixtthem®, VVhereir is ſaid 
thatas the later teſtament doth deſtroy the for- 
merteſtament: ſo likewiſe the later part of the 
ecſtament, doth. ouerthrow. the _ you 
—_ 


” _— 


The ſeauenth part. 


thereof: That is true, when it is cuident that the 

 teffatordid meanc it ſhould be f03: Burifit bee 

Th plaribur-& di Joubtfull, then without all doubt wee ought to 
vlt.vol.lib. 12.tit.2 n, labour diligently to ſaue the teſtament from con- 
ny. - ,, tradition®, andnorſufferone part to fight and 
COTE brawle with another; much leſſe ro permit one 
Secin-Iun.conſ.125. part to kill and deſtroy another, in caſe there be 
WF. any place for peace, or hope of reconciliation 
to be had betwixt them. Againe, the argument 

is not ofequall force, parte ad partem , with the 

argument, 4 tofo ad zorum, in calc there be inc- 

qualitie or diuerſitic of reaſon betwixtthe one 

 Euerard.d.loco, 4 andtheothere,as in this caſe: Forſay that ſuch is 
mt - cpoepdek tf the force of poſterioritic in teſtaments, tat the 
_ Sntrpracts in L, later doth ſtill deſtroy the former d, without any 
ci noriflimi.$. in his. other reuocation *: Say and thinke that the lite 
Cdepreſerip.39-33- of the-later teſtamentis cuermore the death of 
"pow yes. han in the former teſtament , euen becauſe it is thela- 
eV & Mines icrf: yerhowcan itbethereby iuſtified, that the 
"" iS botleciere. 5 later part ofa teſtament doth deftroy the former 
fGrafl. Theſaur.com. part, whereas neither part doth receiue any life 
op.$.ceftin.q. $60, in Co the others : for vatill the whole teſta- 


in.8& ſupra cadem. | | 
—_— ng ment be completed, the parts thereof are asthe 


© Bar.in L.ſe quis.f. ſenceles parts of an vnperfeR creature, or confu- _ 


_ ___ —— ſed embris * : and do recciucthcirlife altogether 


b d. L.cx ea ſcriptura, at one inſtanc; namely 9 whenthe teſtator having | 


Irno (inquit Textus) 6 iſhed his teftament, doth approucthe ſamefor 


one eo his laſt will, and not before: like as they doe re» 
nullum.$,pen.Inſtit. cejuerheirſtrengrhall at one moment , name- 
Fl, Clar.S coli, ly.at the death of the teſtator, and not before, 
7.in fin. at which time the foreſaid Ewbrio being now 
growen to a perfeQ childe, is then brought into 


the 
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the world,when the teſtator doth depart our of 
the world. k Chrof. Porcus in $. 


in extrancis. Inftit. de 


If the ſecond bequeſt be qualified with men- '"© | 
. | her.qual, & different, 
tion of the former: tor examplezthe teſtator ſaith, <c.Marth.de celebr. 


1 ich 1 bequea | .B. miſſ.extra, 
my fignet which 1 bequeathed to A.B. IThequeath to 5:1 HO 


C.D. whether inthis caſe the former legacic be 14,,vic. te coniee, 


quitetaken away,or in part,is a queſtion wherein atone yy. 
_  OUAarMM KyD.GME tee 
the writers do greatly vary, but thegreaternum- /*- AGE 


ber incliacto this opinion, that the former le- GraCTheſww.com.op. 


Ee jc . $.legatuma.q.s8.pecr 
gacie is notwholy taken away, but that they are Vale de fucge fy 


both 1oint legataries ", except 1n certaine caſes. progreſſ.lib.3.5.23.n. 


One is when it may appeare ( at leaſt by conie- 96: &c. & per DoQto- 
y *PP ( y res,in L, plane.& L.fi 


Qures) that it was theteſtators meaning to take ,jfp.k"4 ices, 
away the legacie fromthe former legatarie who- " Bar.in L.re coniun- 


ly *. Another is, when the ſ.cond bequeſt is not i #4e leg.3. . _ 

. . Cuius opinionem fre» 

madein theſame teſtament,bur afterin ſome co- quentiori calcylo re- 

dicillo. Another caſe is, when the teſtator in the comonnd _— no 
. » - o " . C t . CONnICcc., 

ſecond diſpoſition ſaith,thatwhich I did beawea- 1; ygitib rms. n 


thed to A.B. Tgive to C, D;for this word give, 1.&refert Gral.The- 


is of ſuch force, that it ſcemeth wholy to take a- IIIER 


way tbe formerlegacie. n Bar, in d. L. re con- 

a theſecond calc, thatisto ſay, when the le- und dnais d ur 4: 

. . " A. FF od »DO, % X . C Us 
gacie doth conſiſt in quantitie, if the teſtator do |, *", * 


bequearh to one man an hundred pound, and »Ripa.ind.L.recon- | 


. iun&i.n.23.de leg. 3. 
immediately to anorher man an hundred pound: \"Mn-3-70. 44 


hereis neither tranſlation , nor ademption, but \», 


rwoſeucrall legacies; andeitherlegataric in this ? Covar.in Rub.d* tee 
fta.cxtra part,2.n. 21, 


caſe (hallrecouer an hundred pound 4,25 I hane aj... T. wmiplici. 
ſhewed before. Wherealfol ſignified that if the deverb.6e.f.n.13. 
the teftaror doe reſtraine this quantitie to a cer. Miſcard.Trat.de, 

, | probac.conciu 1250, 
tainebody , as tothe hundred pound ſealed vp \, .. 


4 Arquehzc concluſfio fine contraditione vera eſt, Minſing 1n.$.ta 
dc adermp., leg.n.8, 


nsferri. Inſtit. 


in 


Pi 


+. = ” 
Ce ad. a a at ate aa, 


—_— NE GG eee eee ee eee at ER 

- . _ _ e __ = IR ob x 
TIES, > >» — Lobo Bic vo ws Se - ng 

_— - > 

p 
> - 
we, 4 X 4 o . 
E _ by < ats - DEIE- 2 L Hoo 4 o ” 
*: - ». _ . —_ 


a. 


- R 
*-- od F 
COS. n «+ - 
l ag 4 as F , F 
» _* - - 


'N > 
Ws res 


. - s, ” 3 
IO > >* a 0 PROT: 


P, 


The ſeanenth part. 

rL..plane.$.ſiexdem. fh ſuch a bagge, thenit is reduced to that caſe 

E leg.r.verb. ſed. of bequeathing a certaine ſpeciall thing, as the 
oc ita.& Zal.ced.$. | . 

R. 3:rerd.ſed fage. teftatorsſigner,firſt to one,andthen to another, 

5 Glofl.ind.L.plane. If the teſtator doe bequeath to one man 


1.& ib Jaſ.n.11.8& way 
3n.r4 Michael, an hundred pound, and afterwards in the ſame 


Graſ.Theſau. com.op. teſtament bequeatherhto the ſame man an hun- 
$.legatur.q.60.Con- 1.:d pound; the ſecond diſpofition is vnder- 


tra quam opinionem = ; 
quis commu- ftood tobe but a repetition of the former,and all 


acm emanauit diſputa- fs eff . 
ND Gated. but one legacie : whereforethelegatarie in this 


ta,noninelegans,nec Caſe can recouer but one hundred pound; vnleſle 
pens er ac _ le- hee make proofe that it was the teſtators mean- 
Set Coins) Ing,that heeſhould haue two hundred pound «+: 


t Tunc enim ſzpitis cps , 
,przftandaeſt ſumma, or vnleſſe an vnequall quantitie be giuen tothe 


{fi mod6 evidentiflimis PRO..." 
conknienttve efien- ſame legataric; as if the teſtator doe bequeath 


datur teſtatorem mul- in 0nepartof his teſtament an hundred pound, 


ro _ vo- and in another partfiftie pound : for inthis caſe 
u1,.cam centum.de the Legatary may recouer an hundred and fifty 


adimen.leg.EIaL. ind. pound =: or vnlefſewhere two cquall ſummes be 


$.1. Graſ.d.q. 60.ybi 4s , 
$1 9anGd- 522: leftro one perſon, the one quantitie were left in 


Adde Vaſq deſuccel; One Writing, and another quantitie in another 
poet $.21.n.10. writing, ſuppoſcone hundred pound in the Te- 


. de prxſump. R Ds 
ape [>fol,  ſtament,another hundred poundin the codicil; 
1297.N.9. for herethe Legatarie may recouer two hundred 
—_ Zal.ind.L. round =,as twoſcuerall legacics,except the cx- 

e.$.fi cadem de 3 ] 

eg.1.& hc op.com. CCUutor proue the teſtators meaning to be con- 
eſt, yt per coſdem Do- trary?. 
—_ & per Graſ.d.$. | 

epatum q. 60, & pcr 

Roam. d. coninnRi.de leg.z.. 7 Minfing. in tit.de adem. legat.Inftit.n.8.Si ob.eandt 
cauſam eadem yuantitas fit yni in diuerhs (criptnris relita, you alimentofum caufa)cen» 
tum reliRa ſunt illa cemtum,tantum ſemel przſtari debent, Menoch.przſump.lib.4. przſ. 
128.n, 14. | | 


Of 


&@ 4 


w 
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Ofdiyers mcanes whereby legacies are 
loſt, confiderable inthe 


legatarie. 


1 By what meanes hee that is named executor ts 
made incapable of the exeeutorſhip, by the ſame 
meanes doth the legatarie loſe bis legacie. 

2 The lepacie 15 lo5t by reaſon of enimitic betwixt 
the reitator and the legatarie. 

3 Diuers extenſions of this conclaſion. | 

4 What if the teſtator were the cauſe of the gnimi- 
tie, and the legatarie in no fault. 

5 Certaine caſes wherein the legacie is not loſt by 
reaſon of enimitic. 

6 The legatarie bei wed turor, looſeth his 
lexacie, if he refuſe the tutorſpip. 

5 Thelegatarief he accuſe the tettament of falſity, 
laoſeth his legacie. | 

$ The legatarie which doth cancell the teſtament, 
doth looſe bis legacie. 

9 The legatarie doth looſe _— , who of his 


owne authoritie doth rake aw4 poſſeſſe the thing 
bequeathed. 

Io Certaine caſes wherein the former concluſion is 
bnitcd. 


Zz In 


The ſeanenth part« 


S. XX11. 
Sri N reſpea of the fat and perſon of 


Io the legatarie , the legacie may be- 
# come voide diuers wayes. And firſt 


7 22Ry recited , whereby the executor is made incapa- 
p GloſlinT.3-$.in- ble of theexecutorſhip 3: as if the legatarie'doe 
e adimen.leg..L cx . 
part.cod.tit, Mantic.de DECOmMEe an heretike, an apoſtata, or doe forbid 
Cas. the teſtator to alter his will, &c. of all which 
b Supra part. 5. $$.2+3. IMCANCS WE haue ſpoken already », wherefore we 
4.cum ſeq.& ſupr.cad, ſhall let them paſſe, and deſcend to ſome parti- 

02 £8 cular cauſes notyert mentioned. 
Firſt thereforegif the} legatarie become enemie 
c L.2.$.fin.de adimen. £0 the teZfator, helooſeth his legacie«. For be- 
oing. fides that he ſeemeth vnworthie of a benefit at 
Mantic. de conee te. his hands, whom hedoth offend and iniurie, it 
vol.lib.z2.tit.5.inpria. 15 not likely that the teſtator wauld , that that 
perſon which doth perſecute him with hatred 
and cnimitiewhiles he liueth, ſhould reape any 
2). Ginimiciz.fde Commodity by his teſtament when heis dead : 
his quib.vr mdig.Lec andthereforc if the teſtators enemic ſhould de- 
—_— nc maundany legacie, hemight iuſtly be repelled, 
e6cluſe.1280.n. 137, BY Feaſon of the defet of the teſtators will and 
eDD.ind.L.&inivi- conſent © , which conſent is the life and ſoule of 
citiz.&md.$.fin rhereſtament: | | 
Theft extenſions of this concluſion are theſe. 
Firft, albeit the teſtator .doe afterwards make 
ſome codicill , or additions to his teſtament, 
and doe not therein expreſly reuoke the lega- 


cic bcforc bequeathed in his laſt teſtament, yer 
= 


generally f by all the meanes aboue 


ug 
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i3 it ſill preſumed to be reuoked ſecretly , and Bar.de adimen leg, . 


in the intent of the teſtator , by reaſon of the —_— ; es fry 


afore-{aid hatred or enimitief. : icQ.ylt.yol.lib. 1 2.tit, 
Secondly,the former concluſion hath place, j--:Maſcard.depro- 

albeit the reſtator were ignorant of the iniurie rGlof.in L.6d.icor- 

done vnto him by the jegataric, when it is ſuch miſlum. C.de fidei 


an iniurie, for thewhich itis very likely that the —_— j 


teſtator would haue reuoked his legacic, if hee tir.5.n.6.8 quidemi 
had knowne thereof : as if the legatarie haue {© wre tollitur legatum 


| , ng {i viuenteteſtatore ſtu. 
commitred adulterie with the reſtators w ite, OT prauit cius yxor. co Ye- 
haue deflowred his daughter 8. ro defundto, - 


Thirdly , if the wife diuert or depart from nals =—_ 
her husband, without his good fauour,ſhoeloo- Þ L.vxoride aur.& ar- 
ſeth her legacie b gene.leg,if,& ibi glofl, 

5 + Rr cuna Bar, Maſcard.de 
 Fourthly, heewhich doth accuſe the teſtator probac. conclul. x 280, 
of any capitall crime, looſcth his legaciei. n.140.Mant,d.tit.5.n.z 


: . 'L.flio.$.ſeia.ff.de adi> - 
Fiftly, hewhich becommeth capirall enemie _ "—— 


to theteſtators brother, looſerh his legaciek. * Manuc.deconieR. 


. . . 5 ” | . o i «Jo» .8, 
Sixtly f, albeit the teſtator himlelte Were ei dale 
the cauſe of theenimitie,and the legatarie in no 1:CinL.6 fliam.C.de 
fault, yerſhallche legataric looſe his legacie! : inoftic.reſt Ripa,in L, 
; vit.C.de rcuoc. den. 
which concluſion may ſeeme hard, but therea- n.:;x.Couar.in Rub. 


ſonis caſie, namely, becauſe wherethe teſtator derefta.cxtr-part. 2.m 
. - . .” . I yer C. ® n . - 
hath conceived enimitic, there is hee preſumed ,J,5;,70%m Bar. 


tohaue altered and reuoked his will » : which al- multis olim quidem 


; " receptam (quorum 
teration and reuocation is ſo much the rather yrs enpkys.an 


preſumed when thereftator himſelfe is the cauſe Cotta in cauſa fororis 


of the enimitic, for he thatwill be enemic with- ſuz,afſencrans eameſſe 
comunem 1n Memoara- 


out a cauſe, - is lefſe a friend then hee that isvn- 1jivy. yerb. inimicitis) 


willingly made an enemie. And therefore] doe ſed hodic magis com- 


the ratherenclineto their opinion, which holde Mine — 


probac.concl.r280.n.144. ® Mant.d.tit,g, n.g,L.3.6.ylt.deadimen.leg,ff. 
Z 2 that 


PF 


The ſeazenth part. 


that the legacie is raken away by enimitie ari- 

ſing trom the reſtator , without any 1ſt cauſe 

glen by the legatarie. If any thinke that this 

| opinion doth ſauour more of law then of equi- 

tie, let him yet conſider thateuen in equitic,the 

n Dec.c661.425.Man- legatarie , although innocent, ought not to re- 
eic.ceconett vit.vol. ceue any fauour againftthewill of thereftatorn: 
id, ut.19.-17. Ar leaft howſocuer the legataric were in no 
fault ar thefirſt, fat thelatt being prouoked by 

the teſtator, he become his cnemic , ſeeking to 

be reuenged for the iniuric done vnto him: in 

© Maſcard.deprobac. This caſe hee leeſeth his legacie, even as well 
concl.1280.n 145.qui asf hee himſclfe had firſt broken the bond of 


hoc diſtinftionts foe. = 
dere contrarias opizo.. UIMIUE 9. Rs 
nies conciliart putat. Seauenthly , if the legatarie did negle& to 


miniſter neceſlarie helpe to the teſtator in time 

of his {ickneſſe , when as hee might ea'1ly haue 

+ Lindignam ©de his  donethe ſame, through the want whereof the 

quibus vt. indignis, Teltator died , the legacic is loſty: For who ſo 

looketh to be bencfited by a mans death , hee 

ought to beware that hee be not theoccaſion 

"12 PPE thereof, cither in committing, or in omitting a- 

Maſeard.d.cond.z289 Nic thing , contraric to the rule of pictic and. 

n.134 135. charitie 9. 

Eightly,if the legatarie by injurious and con- 

_— tumelious wordes doe grieuoufly defame and 

noche {lander the reftator, or curſe him with wicked 

Mantic.d:ir.5.n. 1x, fpeeches: Intheſe and ſuch like caſes the lega- 
quem vclim tevidere. ce is loſt r, 

FIT | The | limirations of the former concluſion 

X = are mma aretheſe:Firſt,whenthe enimitie is not great and 

kisquibus vt indig, & gricuous, bur {mall and lightf ; forthereftator 

is. 
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i5not preſumed to haucaltcred or reuoked an 

partot his will and teſtament made with deli- 

beration and conſtancic, by reaſon of any light 

offence, or ſmall diſpleaſure : But then when as 

the teſtator is moued and ſtirred, as it werewith 

violence of great diſpleaſure, &thereby driuen 

to ſuch bitternefle of mind againſt the legararic, 

that it may ſceme that it repented the teſtator 

that hee had bequeathed any thing in his teſta- « Mancic.dait. $.n.4. 

ment to ſuchalegararie *. Zaſ.Tra&t.de fub. c.2. 
Secondly, when thelegacic is leftin reſpect prlatinFh fi 

ofthe good deſert of the legatarie ®: for where » Maſcard.de probac. 

deſert went before, the legaeic is not preſumed <92cl. 1280.n, 147-Ri- 

: pa.in L.vlt. C, de re- 

to be taken away by the offence following *; at 1oc.don.n.1 50. 

theleaft if the offence be notvery great and hai- *L.pater.g.pen.ff.de 

nous, ſuch as may be thought to alter a mans XneBadind- ben 


purpoſe, cuen againſt him that had well deſer- d.cit.;.n.17. 
uedy. Yy Mantic,vbi ſupra.vide 


x : Maſcard.d.concl.1280. 
Thirdly, when the teſtator and legatarie be a 


reconciled and reduced into friendſhip againe, 
for then the former enimities doe not pretudice * L.4.deadimen.leg.f. 
the legatarie*: Not onely by reaſon of enimitic G72 Thel.com.op. 
- . .legatum.q.78, Maſc. 
betwixt the teſtator and the legatarie , during q.concluſ,r 280.n.149. 
the teftators life; bur alſo by other occaſions at- 
ter the teſtators death , conſiderable likewiſe in 
the perſon of the legatarie, the legacie may be 
loſt. | 
Ifthe | legataric being appointed tutor inthe 
teſtament , or charged by the teſtator with the | 
bringing vp of ſomechilde, doc refuſe to vnder- — — 
goe the charge, hclooſeth his legacies : which bus,yt indignis. 
concluſion proccedeth whether hee were ap- | 
HS 2 pointed . 
| 


The ſeauenth part. 


»L. Neſenfius inn#®2. pointed tutor,either in the fame teſtament wher- 


L.ſeq.de excuſ.ruc.h, | oY | . _ 
<1 Nenfics L.nae 1A thelegacieis contained, or in ſome codicill, 


rurali de con-fir.tur f.- The legaciebeing contained in the teſtament, 


$1d1 Bar, L.fi patronus. : : | 
9% 2652-% #2 WR. whether hee were appointed by the father of 


« $\ipra 3.part $.9.cum The childe, or by any other hauing authoritie to 


_— TY appoint a tutor <, (ot whom we haue ſpoken be- 
cuſ.tur, Gribald, The-  fOre 4) Or whether the legacie were left conditio- 
faur.com.op. verb.cu- nally, (viz.it he did vndertake the tutorſhip) or 
tor, : : 

= HINDER fimply e, or whether the tutor appointed be of 
Bar. Faſ.Sichard. & alij, K1N,Or allied totheteſtator or nof. Burt the ſaid 


in ge Hr .de concluſion faileth, when the legacaric would be 
lega.Etiſta opinio c6- b ir doth ttand b 

muninis eſtiure Au- FUtOr, but cannot s,or when it doth not ſtand by 
thent. pr. $.hisemni- thelegatarie,that he is not admitted tutor: or if 
tn | +0 horney by other circumſtancest may appearethat the 
Tohannes deteſta.ex- teſtator would that he ſhould haue the legacie, 
rra.ſed diſtingue, vt per aJheit hee did not vndertake the tutorſhip : In 


Alex.& alios.in d.L.ti R 
00 on ' whichcaſethe tutor not being moniſhed tovn- 


legatarius. : ; 

£DD.ind.L.Glegata- dertakethe tutorſhip,doth not looſe his legacici. 
no qo $.noa — Itemiffthe legatarieafrerthedeath ofthete- 
iure.deleg.2.f. {tator,do accuſe the teftament as a falſe tefament, 


- Alex.& Sichars.ind. he looſeth his legacie therin bequeathed k,vnles 


= 6a hee being tutorto theteſtators children , orto 
+ L.poſtlepati,de his forme other hauing intereRt, that the teſtament 

nibus yrinde.#- |. ſhould nottakeplace,doth proſecutethe cauſe a: 
quib.yt :ndig. -  gainſt the reſtament, norin his owne name, but 


" L.pen.cod-tit. Ftie- 2< tutor,or for the behoofe of the pupill!, or vn» 
logia clt,quia non tam c 
in bicinm defun@t im. lefſe he accuſe the teſtament, nor as afallſe teſta- - 


pugnat,quam deiure ment,butas-vnlawtully madem,or vales hedeſiſt 
- "4-4inRub. de frothe ſute beforeſentence be giuen»:Intheſe 8 


* His quibus yt indignis. diuers like cafes he doth not prejudice himſelf 0, 


C.n.z.,pcrL.2.& per, | 
Ealnnceatahend.ci. * Doores in c.cxco. dereg. iur.6. Gabr.tib.com. cencluſ.lib.6. 


tir.de reg.iur.concluſ.1 .Vigel;method.iur.cul.hb, x 2.c.8.caula.17. 


Irem, 


| How teffaments become voide. 353 


Item, if f the legatarie cancell or deſtroy the 
teftament , hee loolerh his legaciey 3 and fo 
itis , though hee dee nordeface theteſtament, 
but maliczouſly and fraudulently conccale the 
ſame 4. | 

Item, if f the legataric of his owne authoritie, 
Without the conſent of the executor doe apprebend 
and occupie the legacie to him bequeathed, he loo- 
ſeth his right and intereſt thereunto*; For hee 
may nor be his owne caruer in this caſe, but 
ought to receiuchis legacieat the hands of the 
executor f : which executor ought firſt to haue 
all the teſtators goods and cattels in his hands, 
for the payment and diſcharge of the teſtators 
debts*: which debts ought to bepaicd before le- 


gacies n, 


x0 The + limitations of this former concluſion 


are theſe : Firſt when the teſtator dothin his re- 
Kament gjue licenſcto the legatarieto take and 
occupie the ſame, without deliuerie of the exe- 
cutor *; which licenſe may begranted cither ex- 
preſly or ſecretly y: expreſly, when the teſtator 
ſaith, I bequeath my horſe to A.B.giuing him li- 
cenſe totake him,and topoſleſſe him of his own 
authority, withqut any deliuerieto be made by 
my executor >: Secretly , when the teſtator 
faith , I bequeath vnto him my horſe , which 
I will that hee quictly enioy without trouble 
or moleſtation * ; or by werds of like impor- 

tance », 
The ſecond limitation is , when the legara- 
riewas in quict poſſeſſion of the thing bequea- 
| Lz 4 thed, 


? L.fi quis cum fallo. 
$.duus.L.f quis patris, 
Ad.L.Cernel.de fal- 
ſis. £. 

« L.filegatarins. C,de 
lega, 

r L.1. quorum legato 
rum.#.L.non dubium. 
C.delega. 

$ Sichard.in d.L.non 
dubium, Perkins tit. 
teſtamenr.fol. 94. 

t Old.de attione cla{C.. 
2 action.2, fol. 112. 
Perkins.vb1 ſupra, Ca- 
ſtrenl. & Sickard. ind. 
L. non dubium aflig- 
nantcs aliam rationem, 
nempe ob detrattio- 
nem falcidiz, 

u L.ſcimus.C. de inre 
dclib.Paul.de Caftro. 
in d.L. non dubium. 
Brook. Abridg.tit.de» 
uiſe.n.6.Fulbeck.fol. 


47» 

* Bar,in L.Titia.$.Lo- 
cius.deleg.1.Rip. in L, 
1.quorumlega.ff.Sich. 
in d.L. non dubum C. 
delega. 

Y Sichard.in d.L. non 
dubium.Ripa.ind.L.r. 
z Sichard. ind.L.non 
dubium.n.1t. 

« Sichard.in d.L non 
dubium.n.1 2. 

» Ripa.in d.L. 1. quo- 
rumlega.n.10.11.13. 

I 3. I 4, 


£Socin.confil.1 1.lib.1. 
Ripa.ind.L. 1.n.15. 
Olden.de a&ion. claſl, 


2-aRion.2.fol.113. 


d[..1.$.prodeſt-if. 


© Paul.de Caſtr.ind.L. 
non dubium. Ratio cft, 
quia vacante hzredi- 
tate, legatarius non dt- 
citur vitiole occupare. 

f Forte tamen cenſuris 
eccleſiaſticis puntendus 
eſt.pe Legatin vnic.de 
bonis inteftatorum. 

E Iaſ.in d.L. non dubi- 
um.in fin. 

h Sichard.in eand.L. 
gon dubium.n.1. 

i Sichard.ibi.n-13. 


247) Tiraquel.depri- 
mleg.piz caulz.c.q5. 


248) Kellevwayes Re- 
ports. fol.128.n.93. 
249) Kellcway.vbi 
ſupra. 

k Old.de aftien.clafl 
2.a&dion.interdi@1 
quod legatord. fol.tog. 
14.L. 1. quorum lega- 
torum»& ibi Zal.& Ri- 
pa.d.L.non dubium.,& 
ibi Iaf. & Sichard, 


The ſeanenth part. 


thed,atthe time of the death of rhe teſtator: In 
which caſcit there be ſuthcient goods topay the 
teſtators debts, he may ſtill reraine the legacie e. 

The third limitation is, when the executor 
doth willingly permit the legataric , totake and 
occupicthe legacie without contradiQion 4. 

The fourth limitation is, when the legatarie 
doth apprehend his legacie, beforethe executor 
haue proued the will,and vndertaken the execu- 
tOrthip ©, or before adminiſtrationbe granted f. 

' The fiftlimitation is , when the executor is 
negligent, and the legacielike to periſh,aswhen 
certaine fruites or corne on the ground are gt- 
uen, and the ſamercady for reaping s. 

The fixt limitation 1s, when the legatarieis | 
ignorant , that the thing by him apprehended 
and poſleſlced, was bequeathed vnto him. 

The ſeauenth limitationis,when the legatarie 
is alſo executox i. | | 

Theeight caſcis,when any legacie is bequea- 
thed to good and godly vſes **7. 

Theninth caſe (by the lawes of this Realme) 
is where thing certaine is deuiſed , which 
cannot but be: knowne to the legatarie.' For in 
this caſe, although he may enter to the legacie 
without Liueric of the executor *+*; whercas 
ifthe Ilegacie were not Certaine , hee could not 
enter thereunto without danger of lofle of the 
legacie *4*. Burt in theſe and other caſes the 
legatarie doth notlooſe his legacie * : albeit(if 
needebe) hee may be compelled toreſtore the 
ſlame!, iz 205 70 fa 354, | 

| Of 
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Of the death of thelegataric before 
thelegacie be due. 


_— 


1 If the lepatarie die before the legacie be due, the 
legacie is extingmiſhed. 

2 A fimple legacie beginneth tobe due at the death 
of the tet ator. 

3 What if the legatarie die at the ſame inſtant when 
the teſtator ajeth. 

4 Tfthe Prince die before the teſtator his ſucceſſors 
may obtaine the legacie. 

5 4 conditionall legacie is not due before the con- 
dition be gxtant. 

6 If the legatarie die before the condition be exa 
rant, the legacies not transferred to his execu- 
fors. 

7 Extenſuns of this former concluſion. 

8 Limitations of the ſame concluſion. 

9 If the leoacie be referred to a certaine day, whe- 
ther it bevinne tobe due at the death of the te- 

atoy. | | | 

| Rs the day is viterly uncertaine , the legacie 

 1s4s if it were conditionall. 

11 What if the day be certaine in ſome reſpects, 
and vncertaine in other reſpects. 


If 


The ſeaventh parr. 


Of XXI I I; 


ZI F the t legataric dicbeforethe lega- 
=} cie be due, the legacie is extingui- 
« L.Gpoſt. Equanto WE Fa) (bed +. That weemay know when the 
dics.leg.ced. ES [cocic is due, Wee are to conſider, 
whethertheſame be pure and ſimple, or conditio- 
> Gloſl.in Rub. de wall,or referred to aday *, 
+1 nag »» When thelegacie is pure and ſemple, the day 
$.legari.q.43.inprin. Whercinthe legacie beginneth to be due, is the 
4 pma— mugs day ofthedcath of the teſtator ©, andrtherefore 
cad.tollend, © if thelegatarie dicbeforethat day , the legacic 
is voide: neither can the executors or admini- 
*d.L,rnic.$.cumtri- ſtrators of the legataric demaund he fame 4, 
A. Inſomuch , thatit the teſtator by his laſt will, 
doe bequeath his lands and tenements to1.S. 
and to his heires: yetif I. S. dic before theteſta- 
tor, the deuiſe is meerely voide, by the death of 
250)Plewd.in caſuin- I.S.beforethe teſtator, and ſo the heires ofthe 
eett& Rigden:  Taid1. S. cannot recouer the land by force of 
Qor de Cheddingrons EhEfaid will *5*. Andftoit is although thele- 
caſe. gataric liuc as long as the teſtator: for if hee 
doenotouer-liue theteſtator, bur that they die 
, both at one inftant (both peraduenture being 
"Duobusfumulmor- Jromned together;or both being ſtroketo dearh 
frag. veer prxfumitur at Once with the fall of an houſe* : ) Ia this 
prius morruns. Mc- cafe alſo the legacic is not due<, and conſe- 


- ow _ quently , not tranſmiſſibleto the executors or 
*L.quodff, dercb. *adminiſtrators of the legataric. But if the le- 
| mo atarie doeoucr-liucthe teſtator, though it be 

on ycric little , cuen a moment , then the le- 


gacic 


I 


4 

- 
$ 

\ 
6 
7 
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gacie is ducf., and fo may be recouered by the 
executors or adminiſtrators of the legatarie s : 
neither is it materiall whether the legatarie did 
know, or were ignorant b of the legacie, or whe- 
ther the will were proued, or the adminiſtration 
of the goods commitred, whiles the legatary li- 
uedi:for in this caſealſothe ſame is dueto his ex- 
ecutors or adminiſtrators. Howbeit the former 
coclufion,thatifthelegartary die beforetheteſta» 
tor,the leghcie is extinguiſhed,doth not proceed 
where any thing is bequeathed tothe Prince: for 
though the Prince die before theteſtator,yertthe 
legacie is due tothePrinces ſucceffor k, 
Wheuftthe legacie is conditionall , the day 
wherein the legacie beginnethto be due, is the 
day wherein the condition is performed or ex- 
tant!: and therefore | the rule is, that the lega- 
tarie dying in the meane while, before the con- 
dition be extant, the legacie is extinguiſhed : 
which rule+ is extended, although the legatarie 
were oneof theteftators children ®, 
Item,alchough the condition werereferred to 
thewill ofthe legatarie : Example; Theteſtator 
giveth to A.B.an hundred pound ifhewill:tor in 
this caſcalſo, if the legatarie die before he haue 
declared himſelfewilling,thelegacieis extingui- 
ſhed, and ſonothing is due to his executors or 
adminiſtrators. Likewiſe, ifthe condition be al- 
ternatiue,whereof one part is fimple, and the 0- 


ther conditionall, if the legatarie diebeforethe: 


condition be extant,the legacieis vtterly void: 
For example; the teſtator doth bequeathto _—_ | 
. A $4 


fCaftrenf, in d.L.quod 
de Tiraquel. de wdic, 
in reb cxig.lim. 3.nec 
longe abeft Tal. L. fi 
quis, C.de Inſtit.& ſub, 
n 


F 

 L.ſipoſt diem, F. 
qnando dies.leg.ced. 
EL.vlt.quando dics leg, 
ced.fﬀf. 

| L.vnic $. ſin autem 
C.de cad.tolled. Dyer. 
fol-367.372. 


£ T..qued principi.f, 
deleg.2. 


I L.vnic $. {in autem. 
C.de cad.tol.Bar. in L, 
fi poſt. F quando dies. 
leg.ced. 
nm [,,intercidit,f,de 


cond. & demon. & Bar. - 
- ind L.fi poſt diem, 


n Gloſſ.in L.vnic, de 
his qui ante aper.tab, 
C. Vaſq.deſucceſl, pro-. 
erefl.lib.3.6 329.n.19. 
quz opinio communis : 
eſt,vr [arid per Man= 
tic. de coniect. yit. yol, 
lib-11.tit.20.0- 1, 

o L,ftita,S,f1illi de 


leg.1.ff, 


PL.cum illud.ff, quan» 
dodies.leg.ced. 


The ſeauenth part. 


all his plate,or if his wifc haue a childe, an hun- 

dred pound:albeit A.B.do ouerliue the teftator, 

but dic before his wife haue a childe, the execu- 

' © +908 NAGA tors Or adminiſtrators of the leFatarie, can nei- 

| Mhaiologia ef,cuinia ther obtainethe hundred pound, nor the plateq. 

alternatiuis non ſunt Limitations f ofthis former rule are many * : 

TP legara, ſed vnum. Firſt, when it is the teſtators will and meaning, 

igel,mcthed. iur. wg , 

ciuil:part.4. ib.z3 £7, At thc conditionalllegacie be tranſmitted. 

except.z. Vide Mandc, Secondly, when it doth not ſtand by the le- 


Lib.zo.Tit, 11. . ECT 
s Vaſq deſucceffpro. BAATIC, wherefore the condition is not perfor- 


preſl.tb.s.$.18.n.94. med,and in that reſpect the condition is reputed 
1 Trung ©-Bar.in for accompliſhed «. 
ak 7 Thirdly,when the legacie 15 not conditional, 


delcg.1,in fin. 
t £.cum non ſtar dereg. but moda[l ", (of which difference wee haue ſpo- 


jur. 6. plenius ſupra ken before x,) 


pIrt.4.5.8. 66 
« Licirale.f.decond. Fourthly, when the legacie which was firſt 
Demon, conditionall,is afterwards repeated without any 


* Supra patt.4. $.9. Ro 
Y L.nonad ca.ft.de condition y. 


- += "=7 1p e Ca Fiftly,whenthe teſtator doth ginethe legacic 
| aka vpon condition afterwards to beexpreſſed , bur 


z L.-pen.C.de Inſtit,8 
ſub. exprefſerh none >. | 


*L.f dies.$.vle.:qui- Finally, whereſocuer the condition doth net 


do diesleg.ced. Manti. . __ , . 
de 447 VERT TY make the legacie conditionall (either becauſe it 


I 2,tit.20.n.5. is ſecretly included > in the diſpoſition, or retec- 


b[..conditiones, de R ; 
condicIaftic. ©£6.im. © Þ) it doth not hinder the tranſmiſſion of the 


poſlibilis Inſtir.de hx- legacie ro the executors or adminiſtrators of the 


red.inſtir.8& ſupr2$$. ſegatarie deceaſed, nomore then if it were a ſim- 
4+& 5.part, 4, | 


ple and pure legacie. | 
When the legacie is referred t# a day, then 
it skilleth whether the day be altogether certarne, 
or altogether vncertaine , or in ſome reſpect cer- 
taine, and in other reſpetts vncertaine. ; 
| | n 
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In the firſt caſe, that isto ſay , when the day is 
certaine , thelegacie beginneth to be due atthe 
time of the death ofthe reſtaror, although ir can 
not be demaunded effectually before the day 
doe comee. And therefore if after the death of 
the teſtator, the legataric diealſo beforethe day 
of payment, the legacie istranſmitted tothe ex- 
cutors or adminiſtrators of the legatarie, asifir 
had beenea pure and ſimplelegacic 4: For ex- 
ample; the ceftator doth bequeath to A.B an 
hundred pound at Eaſter, anno dowini | 600,and 
afterwards dieth, and after him the legatarie di- 
eth alſo before Eafter azo 1600 : In this caſe 
the executors or adminiſtrators of the legata- 
ric, at Eaſter 1600. may demaund and recouer 
the legacic , becauſe the time is vndoubtedly 
certaine (in the reputation of law) as well in re- 
ſpe& ofthe queſtion when , as inreſpect of the 
queſtion whether ©. 

In theſecond caſe, that is to-ſay, whent the 
day is utterly vncertaine, the legacieis compared 
toa conditionall legacicf; and therefore ifthe 
legatarie die 1n the mealtime , the legacie is 
loſt without hope of deuolution thereof, to the 
executors or adminiſtrators of the legatarie de- 
ceaſed s: For example; Thereſtatorſaith: I doe 
bequeathro-A. B. an hundred pound when hee 
ſhall be married: orthus; I bequeath to A B.an 
hundred pound to be paid when he ſhal be mar- 
ried: herethe day is vtterly vncertaine : for nei- 
ther is it certaine whey, neither yet whether the 


legararic ſhall marric before. the cuent : and 
there« 


© L.cedere diem, de 
verb.(ig.ff.& ib1 Alciat, 
& Rebuff, 


4 L.fi dies. ff, quands 
dies lega.ced, Si home 
deviſe 20. 1, a W.S. 
debter,pay,in 4. An- 
nes, puis ſon mort & 
evye, Vncore lez 
Executors le devile, 
ancra Lemony on Le 
Reſt, deceo deuant 
L'erdinary, Brooks 
Abridge. Tu. Deuiſc, 
Ne27:45. | 
© DD.ind.L.fdies.&: 
in L. poſt diem.it, 
quando diesleg.ced. 
Grafl. Theſaur.co.0p. 


& .legatii.9,43-N.3.4.F- 


fL.dies incertus. de _. 


cend.& demon. . 


8 L.vnic.F$. finautem 
C.de cad.toll, 


bk DD.in d.$.fin aute, 
i Bar.in L.f cui.$.hoc 
autem de leg. 1.poſt 
rr L. Se ius..ad 
rebel f.& Alex. ibid, 
Mantic.de comeR.vlr. 
vol.l1b. 11 tit. 20.n.3.& 
eſt communis opinio, 
teſtc Grafl. Theſaur. 
com.op.y$.legatumn q. 
42-0.7. Legato Tio 
reiiGto ita yt Meuia 
druat in vxorem, Auſit 
modalec yel cenditio- 
nalc, Vide Menoch. 
Trad.de praſump. 
Lib. 4.prz(.146.n.17. 
Grafi.Theſaur. com. 
Op-S. Legatum,q. 48. 
n.z 


251) Dyer. fol. 59. 
Fulb, Tudeviſc.fol, 
45. 


= 


& Bar.in d.L. fi cui,$. 
hoc aurcm. deleg.1.L. 
f Titio.in prin.quado 
dies.leg.ced. ff.V aſq.de 
ſacceſi.progreſ{ l1b.y. 
$-29.n.z. 

1 Supra parc.4.$.19.ſub 
fine, | | 


The ſeauenth part. 


therefore if thelegataric dicbcforehe bemarri- 
ed, his executors or adminiſtrators hauc no 
action or right to demaund the legacie >: nei- 
ther is it material, whether the day be ioyned to 
the ſubſtance ofthe legacie, as in theformer ex- 
ample, or to the execution thereof, as in the ſe- 
condexample : for it is not deuolued neither in 
the one caſe, nor in theother i. But if the teſtator 
bequeath to A.B.an hundred pound for and to- 
wards her marriage, and ſhee die before marri- 
age, yet is the legacie due to her executors or 
adminiſtrators ?5*, 

In the third caſe , thatis to ſay, whenfthe 11 
day is partly certaine, ans partly uncertaine, Wee 
are todiſtinguiſh, whether the vncertainty be in 
reſpcofthe queſtion whether , or of the queltt- 
on when. | 

Ifthe vncertainty be in reſpe& of the queſti+ - 
on whether not of the queſtion whez: as ifthe te- 
ſtator do bequeathan hundred pound, when his 
ſonne ſhall come to the age of xxi. yeares, (for 
here it is certaine whgg hee ſhall be of thatage, 
but vacertaine whetWM he ſhall live till he come 
to that age: ) Inthis caſe we muſt yetagaine di- 
ſtinguiſh: for either the time is ioyned to the 
ſubſtance of the diſpoſition, as when the teſtator 
faiths Igiue to A.B.an hundred pound when he 
commethtotheage ofxxi. yeares, andthe legae 
cie is not deuolued to his executors or admi- 
niſtrators, ifhee diein the meanetime *,(except 
in certaine caſes elſe-where before ſpecified )or 
elſc the day is ioyned to the execution or per- 

| formance 
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formabce of the legacie : as when the teſtator Y 

doth bequeath to A.B.an hundred pound, which 

hewilleth to be paid when the legataric ſhall be 

of the age of xxi. ycares, and then the legatarie 

dying in the meanetime, his executors or admi- 

niſtrators may recouer the legacie , when the 

time is expired that the legataric ſhould haue 

beene of theage of xxi. yeares ifhe had liued®. a7, exhis vervis. C. 
If the vncertaintic be not in reſpe& of the quando dies leg.ced. 

queſtion whether, but cf the queſtion when,as if _ wes _ _ 

the teſtator doe bequeath to A.B. an hundred &4eleg.r. Alex.in L. 

pound, when theexecutor ofthe teſtator ſhall Cn tin, 

dic,or to be paid when the {aid executor ſhal ,;.g1g,. noon 

die. For here itis certainewhether the executor verb.quandoque & z. 


ne . - » > L.hniulmods.. qui 
muſt dic{e muſt all die) but whey he muſt dic ,.*; es.leg.ced.DD.in 


itis vncertaine : In this caſe the legacie is not L.hzres meus de con. 
tranſmitted thelegatariedyingbefore the exe- 5 &mon. Czual. de 
cutor of the teſtator =: howbeit this legacic af- +1 
ter anothers death , if it be duely conſidered, is magis recepra, vt per 
notonely vncertaine, in reſpect of thequeſtion ow CN 
whes,buralſoin reſpect of the queſtionWhether, n.8.Vaſq.de ſuccel. 
becauſe it is vncertaine alſo whether the lega- Progrefi-ib.z.5. 27. 
rarie ſhall ouerliuethe executor,not onely when »'q.L.12resmeus,de 
the executor ſhall dies, as cl{ewhere hath beene cond. & demon. ff. 


< to dare dr. P Supra.part.q4.$.1 7+ 


att. tt 


 Ofthe deſtruRion of the ching 
bequeathed. 


_ WG 


itt. 


z The lecacie is extineniſhed , if the thine bequea- 
thed dee periſy. ENSIY ths Ny 
2 What 
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The ſcauenth part. 
2 What if it periſh by the fac or negligence of the 


Je executor. : 
| 3 What if the legacie be generall , or doe conſiſt in 
guantitie. | | 
4 What if one thing of two things be byqueathed, 
whereof the one doth periſh. 
5 What if the thing bequeathed be not deftroyed, 
but the forme thereof altered. 


$. XXIILL 


F the fthing bequeathed doe periſh 
£4 or be dcſtroted , the legacicis extin- 
delega.Dehacq.vide | "IV guiſhed a, and thelegatarie deſtitute 
Fulbeck. Tit. deviſe, LEA of remedic: For example; the te- 
—— ſtator deth bequeath vnto thee his beſt oxe, 

which oxe isafterwards killed : In this caſe the 
_ oro boue. &.de Jepacic is — —_— _ on 
<©4.6. theskin, nor the fleſh, northe price, is duc vnto 
5 Ninn, * thees »Which rule notwithſtanding is limited in 

|  _ certaine caſes. 

; Glefl.in d.L.boue & Firſt, when f the thing bequeathed doth pe- 2 
*L.omnia de leg #-1n- riſhby the fat or negligence of the executor : 
tellige fi modoprzce- a5 when the executor after the death of rhe te- 
1m 199M ſtator, eonuerteth the thing bequeathed to his 
L.f.ex legaticauſa.F'de OWne Proper vic4, or when he maketh delay, in 
nm fuſfcit rot paying or deliucring the thing bequeathed 
pe quz ex iuramente ſo ſoone as he may , after hee haue vndertaken 
oritur.CagnolinL. the executorſhip © , or doth vniuſtly deferrethe 
my nes. prouing of thewill , and vndertakingthe EXECU- 
'L.cquis.£.de rfur.& torſhip*, and the thing bequeathed periſh in 
_— the meanc time : for then the legacie is not ſo 
Extingult- 


a g.fi res legata.Infſtit, i 


hg? 


How teitaments become voide. 358 


is not ſo extinguiſhed, bur thar the legatary may a 
aui.ae . ? 


recouer the value thereof: albeic thething itſelfe (um £1 j.g.ſfi pocu- 


be not extant s. And albcit, peraducnture it la.de leg.r. L.ſenatus- 
would haue periſhed likewiſe *, if it had beene £24: I = 
delivered tothe legatarie in due time, ri 


Secondly, when the legacic is generall, or * Womodo conſta- 


bit rem ctiam legatario | 


confiſteth in quantity;as when the teltator doth ragitam perie yolu- 
bequeath a horſe, oranoxe (not this horſe, or ifſe. VideRipamin L. 
that oxe: ) or when the teſtator doth bequeath quodre.Siccor. pe. i} 


. & Cognal. inc.nd.L. 
certaine quarters of wheate , or other graine, n.8z. 


not this or thatgraine lying in ſuch a barne or * AlexIaf.&alijin L. 
A - th 1s ki d f [ : . nemo de verb.ob.ft. 
g raACT : I inde O CBAaciec Cannor periſh, quorum opinio Co» 


though all the teftators cattell doe perifh,and all munis, vr refert Taſ.vbi 
his corfie beconſumed i: and therefore the lega- — nm 
tariemay recouer his legacie., vnleſle ſome cer- tera M.n. 222. de qua 


taine thingwere offered tothe legatarie, which {ntena tanto miniis 
dubiratur, quanto ma- 


he without 1uſt cauſe refuſed co take: for then if gis qubiratur an res 2- 


the ſame thing de periſh afterwards the legacic pud _— eritus 
15 extinguiſhed ra fuiſfet, Quod fima- 

Sg | : þ ; nifeſte conſtat rem ea. 
Thirdly 5 when f one of twothin gS15S bequea- dem mode fuiſle peri- 


r 4 atiuely:; as i turam apud legataritt 
ned avernatinc Y3 ifche reftator do bequeath Hic multi recedunt ab 


his apparell,or his bookes,the one of theſe being i110 communi dogm?- 
conſumed the other of them may be recouered!, tc exiſtimantes xquio- 


valeſſe theele&tion appertainingtothe executor, 7m oPmionetne toll 


be offered the one ofthemto the legatary,which tor. Soarez vbi ſupra. 

afterwards periſhed =, - ROY 
N everb.ob.n 97. 

Fourthly f,when the thing bequeathed,wher- : 1, ;ncedium.C.6 cer- 


of the forme is altered, may be reduced to bis firſt pe nom: ampli $ ts 
matter;as when theteſtator doth bequeath ſome \<: LIN mg.in 


_ maſſeetmertall,beit gold orfiluer,tinne;or ſuch delega. 


& L,hninſmodi.$, ſti. 
chum.& $&.{i cui.delega.r. | L.cumres, $.ſcd fideleg.1, ® Lihuiuſmodi. $. ſtichum.& 
$.4i cui.deleg. 1.L.Ratuliberum.g.vlt.de leg.2.f, 
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The ſeaventh part. 
like; whereof the teſtator afterwards doth make 
ſome veſſel! , or other inſtrument. Or on the 


contrarie, the tcſtator hauing bequeathed a cup 
of gold, or other veſlell, or inftrumenrof mertal, 


doth afterwards diflolue the ſameto his firſt mat- 


ter: or the teſtator hauing bequeatheda cup of 
\ Bar.Lancel,Dec.& £©1d, doth make a chaine thereof: the will of 
alij,in L.ſeruum.6lij. the teſtator by ſuch alterationsis notpreſumed 
$.ti pocula.ff.deleg.1. Lg he altered, and therefore the legacie is not 
quorum Opinio com- : : 
muniter 2pprobatur,vt thereby extinguiſhed nh, 
refert Taſ.cod.$.n-5s Bur if the thing bequeathed after the forme 
thereof be altered canner be reduced to that which 
it ws before; as wooll whenit is made cloath; or 
timber , when it is hewen or made parcell of a 
ſhip : the teſtator hauing bequeathed certaine 
wooll ortimber, and afterwards tranſlating the 
ſameto other formes, from whence they cannot 
be reducedto the former , the legacie is extin- 
+ Lana, ff.deleg.z. guiſhed® , vnleſſe ir doe appearethatthewill of 
Bar.Paul.de Caſtro.& the teſtatortherein is not changed y. 
> wane "gy | Other limirationsthere be of this rule,as alſo 
cula.de leg.1. divers other cauſes whereby legacies may be 
> d $6 pocula. loſt : Burt neicher haue I conuenient leaſure to 
proceedein the diſcourſe thereof, neither doel 
thinke the ſame either ſo needfull or profitable 


to be knowne , as theſe whereof I haue made 


bY | choiſe, and which I haue already delivered. And 
4 De quibus plene Vi- ene h \ ef; fach 
gclius in ſua methodo TNCTC ore[ thoug t good ONely tO TEIETTE IUCI 
exa&tiſſima iris civi= A$Aareq farther ſtudious in that point, to their 
lizali. 12.010.caul-57 ne more plentiful Librarics,and more ſerious 
ybi cnumerat 70.cau- J ; | 
fas omittendilegata, Jabours, and herecut off the thread of this teſta- 
| mentaric Treatiſe. 


F INTS. 


(} 


| , 


. the limmes and bones of this my teffamentarie pi- 


An Epilogue. 


24% 20 for thy love ( lowing Dulcis amor patrire 
COUMET'y -man) haxe 1 deline- rati@ne valcntior 
2VY\red onto the view of thy omni. 
/tdgement $he picture of my 
0S \conceite conrerning Tefta- 
J\ 


SN - 
= 


» 
* 
_ CI 


ments,which if thou ſhalt be- 


o_—_ ſharply, then 1 feare 
ſtrongly, notwithſtanding 
my late Corredtions and additions that yet [till thou 
wilt eſpic inſleed of iuſt proportion, lameneſſe, or 
wan! of ſome notable members; and in ſteed of de- 
lectable beautie, deformitie , or ſpots of foule and 
loathſome errors. Wherefore 4s at the firſt 1 did 
earneily entreat for fanonr ; ſo now in the end! 
doe humbly beege for pardon. And _— perad. 
wenture Imight vſe ſome reaſons to draw thee there- 


vnte,(4 by giuing thee tounderſiand,) Firſt that all 


ure, were not oncly heretofore out of ioint z but 
ſeattered and diſperſed farre aſunder , ſome — 
the lawes ciuill, ſome among#t the decrees and ae- 
cretals, ſome amongZt our proninciall conititutions, 
and ſome among#t the lewcs, flatates, and cuſtomes Go 
of this Realme : and therefore the labour in ſear- : 
ching and iojning of ſome of theſe diſmembred men- 
bers, tobe rather thankfully accepted, than the not 
Aann > eolleFing 


An Epilogue. | 
colletting of all to be accounted a fault. Secondly, 
that theſe manifolds lawes being ſo contrarie one to 
another, and the interpreters of enery ſeuerall law 
being at enerlaſting variance among#t themſclues 
about enery ſentence, euery word, and euery letter 
almeft ; the blots and blemiſhes of the worke are ſo 
much the more tolerable, by how much the ſimple 
truth t often obſcured and miitaken for error; and 
error (cloathed in Truthes garment)imbraced many 
times for truth it ſelfe, enen of the learned. And 
thirdly , that foraſmuch as no man hitherto ſince 
England was Albion, hath ſer forth a perfee# Idea 
of an Engliſh te#tator , or a right paterne of a law- 
full reitament within this land : The Author there- 
fore in aduenturing to breake the yſe to make the 
Paſſage eaſue for his country-men, failing ſometimes. 
of the Fourd, and falling into the pit, may ſeeme 
worthy tobepitied, or at leaſt unworthy to be re- 
prehendedin this enterpriſe ,, no keſſe profitable for 

this Commonewealth,then it is vſnall to dis : ) Ne« 
wertheleſſe, becauſe it more tendeth to the aduance- 
. ment of thy. commenaation , to be entreated then 
perſwaded., and more fit for mine owne ſafety to 
eraue with humility , then proudly to chalenge that 
which may be denied: reietting therefore theſe fore- 
ſaid reaſons, 1 dee wholy ſubmit my ſelfe vnto thy 
conrteſue, beſeeching thee to vſe me friendly, and et- 
ther te pardon freely, or toadmoniſh charitably : ſo 
ſhall I hawe tuft cauſe to commend thy vertue, and 
ladly amend any fanlt committed; Farewell. 
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Conditions poffible whether they 
doe alwaies ſuſpend the cffc& of 


| the diſpoſition. 142 
Conditions inducing a forme, are to 
be obſeruedprecilely. I 44 


The Condition whether it may bee 

performed by another perſon, 

| then him that is therein named. 
| 146 
| The Condition whether it be repu- 
ted for accoplithed, when the im- 

pediment is not inthe party. 147 

Conditions arbitrarie are accounted 
] for accompliſhed , if the let pro- 
| | ceed nor from the party. 147 
| The Condition not pom by 
the impediment: of the teſtator, 
| whether the ſame be reputed for 
aceompliſhed inlaw. 150 
The Condition being afhrmariue, it 
ſufficeth not to put in bonds. 1 5 2 

| The . Condition being negatiue, 
( - whether irS+ ſufficient to putin 
'X bonds. IS3 
| The Condition , if it cannot be ac- 
compliſhed during life,then it ſuf- 

Fo. to putin bonds. 153 
The Condition being negatiue, if it 

may be performed, during, his lif 
j ___ towhomitis impoſed , there the 
caution hath no place, I54 
A Condition negatiue is then ſaid 
| to be accompliſhed, when itcan- 
| not be infringed. 155 
The Condition being once accom- 
pliſhed, whetherir bee ſufficient, 

| thouzh it doe-not cndure. 157 
#The Condition hging caſuall, it ſuf- 
| ficeth if it were once accompli- 
ſhed. 157 
The Condition being arbitrarie,it is 
ſufficient that the ſame was once 
accomplilhed. I57 
The Condition being mixt, then it 
is- ſufficient that the: ſame was 


A 
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ence accompliſhed, 158 
The Condition, .it it endure not by 
his fanlt, by whom it is to be ac- 
complified, the thing bequeathed 
cannot be obtained. 158 
The Condition being of marriage, 
whether it be reputed for accom- 
pliſhied, if the executer were once 
willing though afterwards ynwil- 
ling. 
Conditions 


— 


SY 
againſt the libertic of 
marriage — 2CXCePt in cer- 
taine calcs, 165 
Condition with the arbitrement, 
will, or conſent of another, vn- 
lawfull. 166 
Condition of prohibiting marriage 
with ſome perſons, not viilawtull, 
166 

Condition hauing rclation to the 
marriage of a third marriage,vwvhe- 

. ther the ſame be valawtull. 167 
Condition. prohibiting marriage 


not reiefted, when pie cauſa is 
ſubſtituted. _ 
Conditions athrmatiue about marri- 
age not vnlaywfull, but in ſome ca- 
ſes. 168 
ondition of marriage,with the ad. 
uiſe or counlell of another, not 
vnlawfull, 168 
Condition of. marrying , with the 
conſent of another,to be obſerued 

in part, 168 
Condition of not marrying , doth 
not hinder reſtitution fimply im- 
poſed. 169 
Conditions, within vhat time the 
ſme ought to be. performed, no 
ccrtaine time beeing expreſſed, 

| 172 

The Condition, whether it may be 
performed before the making of 
the will, "M009 
Conditioas arbitraric , when the 


game 


% 


ſame ought to be perfotmed. 173 | 
The Condition , Whether 1t may be 
erformed betwixt the making of 
the will, and the dcath of the te- 
ſtator. 174 
The Condition , wkhin what com- 
paſſe of time 1t may , or oughtto 
be performed after the Teſtators 
. death. 174 
Condition of mariage,yvhe it ought 
to be performed, 175 
Condition of prohibiting mariage, 
whether it bee mcant of the firſt 


mEiage onely. " ""_ 
ageing prohibiting mariage , 1n 
ſome place not vnlawtull. 167 


Conditionall legacic not duc before | 


thc condition ve extant. 355 
The Condition dependingzif thele- 
gararie.die , whether the legacic 
be transferred. 355 
Corne on the gruund,wherof a man 
is ſeiſed in right of his wife, whe- 
ther the ſame be deuiſable. _ 4 
9 
-Corne on the ground , whether the | 
ſame be deniſable by -the leſſee, 


theleflor being ſeyledinright of 
his wifc. W—-wv 98: 

Cornc on the ground , whether the 
ſame be deuiſable by the tenant, 


by the curtelie. 9 
Cone on the Fround deuiſable by 
g8 


the tenant in dower, 
Corn growing on lands morgaged, 
whether the ſame be RIS. 

9 
Corne on the ground., whether the 
ſame may be deuiſed by the teſta. 
tors daughter , where a ſonne and 
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Corne in the barn bequeathed , the 
ſame being ſpent , and other corn - 
there at the teſtators death , whe- 
therthe legacic be good. 342 

Cuſtome of -Gauclkind , whence it 
ſprang. 74 

Cuſtome of deuifinglands to certain 
vics,reformed, 75 


D 
He that is both Deaffe and Dumbe 


may make a teſtament, 
Deafte,but not dumbe, whether 
may make a teſtament, 53 
Declaration of a mans will may be 
referred to another, 148 
Definition of ateſtament. 2 
The Definition of a teſtament yn- 
' warthily reprehended. 
fol. 


Deknitions dangerous in lay. 
: 4 
Definitbus wheret dangerous, 


F3 
ke 


4 
| Aperfe@ Definition very profitable. 


Definition of alaſt will. Iz 
Definition of a codicill. I 
definitions of a codicill and a tefta- 
ment , how they agree or difitr, 
0.-..0 . 4 
Definition of alegacic or deuile, fol. 
16 
Deftnition of a gift in conſideration 
of death. 19 
Definition of a ſolemne teſtament. 
19 
Definition of a teſtament mentioned 
inthe Ciuil law, whether it agrce 
with our teſtaments in England. 
22 


heire is afterwards born,or wher- | 
in her mother doeth recouecr her 
dower. 99 
Corn on the ground to be.inuenta- 


Definition of a teſtament compre- 
hendeth both ſolemne and ynſo-. 
lemneteſtaments. 22 


ricd, 252 


Definition of a teſtament is notof 
| any 


any ſpeciall teſtament, 2 
Detinjtion of apriuiledgedteſtamer, 
27 


Definition of a teſtament amongſt 
children. 32 
Definition of a teſtament ad pias cau- 


ſas. 34 
Definition of an idiot, or naturall 

ſoole. 42 
Definition of a {laue. 47 
Definition of an Apoſtate. 57 
Definition of a famous fibel, 60-| 


Dcfinition of appointment of an ex- 
ecutor., >a 
Defc& in the, teſtators meaning. 
261 

DefeR of lolemnitie, whether it doe 
make void theteſtament. 321 
Defe&t of will, whether it deſtroy the 
teſtament, . | 321 
Degrees of conſan2uinitie prohibi- 
. ting mariages here in England, 
59 

Of Degrees of Executors. 
Debtes , whether they ohght to be 
pur intothe inventarie, ' 254 
Debtes , which axe firſt to be payed, 
270 

Debtes to the Prince. are fixſt to be 
payed, 270 
Of Debtes due by recogniſance, and 
ſtatute merchant. 270 
Of Debtcs vpon iudgements, 270 
Of Debtes ypon obligation. folio 


270 
Of Debtes vpon billes and bookes. 

F 2-70 
Of Debts without ſpecialty. . 271 


Debt due to the executor , whether 
it is to bc allowed. * 271 
Debts due by the Teſtator , diſchar- 
* ged by the executor with his own 
mony , whether he. may retaine 
the teſtators goods. 271 


A. Debt' being bequeathed, and at- 
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terwards receiued by the teftator, 
whether the legacie be extirigui- 
ſhed. i 345 
Difterence betwixt a teſtament ,and 
all other kinds of laſt wills- 7 
The Difference betwixt a teſtament 
and other ſentences. 11 
Difference betwixt the definition of 
alaſtwill,and the dctin tionlos a 
teſtament. © 
Difterence betvvixt theſe rwo words, 
Law/ull,and Iuft, I2 
Difference betwixt theſe tvwo words 


Difþoſution,and Sentence, I2 
Diftcrence betwixt a legacie , anda 
eift in caſe of death. 16 


Difference betwixt'a flaue and a yil+ 
leine, 47 
Difference betyvixt the executor of 
an executor , andthe executor of 
an adminiſtrator, 07 
Difterece betwixt theſe wo pliraſes, 
(if he do mt marry,) and, (6 long as 
he doth nat marry.) 2 "_- 
Difference betwixttheſe phraſes ( 1F 
he die without iſſue) and (1f he have 
no iſſue.) 132 


. Diflercnce , whether the legacic be 


referrcdtothe ſubſtance, or exc- 
cation of the diſpofition. 190 
Difference betwixt ſubſtituting by 
pope names,and by name appel- 


at1Ue, I g8 
Difference betwixt obſcuritie & am- 
bigiury. \ 212 


Difference betvixt the lawes Ciuill; 
& the lawes Ecclefiaſticall , a= 

" bout the education of baſtards, 

229 

Difference betwixt the yulgar & le- 

gall forme of prouing celfomnnn 

265 

Difference betwixt a proper name, 
and a nameappellatiue. 299 : 

Diſterence betwixt theſe words (7 
Line. 


vine) and{(I bequeath.) 349 
Difterent effeRs of a ſimple aſſigna- 
tion of an. executor , and a ſimple 
legacie, 135 
DiftinQion of legacies confountled. 


I7 
Diſtribution of the reſidue of the te- 


Rarors goods. 277 
Diuers kindes of conditions. 136 
Deuiſe of landes not good without 

writing. 26 
Doors of the lawzand cleargy me, 

what priuiledges teſtamentary 

they enioy. 30 
All DoQors or Diuines , not priui- 

ledged. th 
Donor of landsin taile , whether he 

may prohibite alienation. 170 
Doubr about the date of willes, ma- 

keth both voyd. 32 
Dumbe, but not deaffe,whetherſuch 

a perſon may make his teſtament, 


ſ3 
A Drunken perſon, whether he may 
make a teſtament. 46 


E 


Of Eccleſfiaſticall perſons, ſome be 
regular,ſome be tecular. 66 
Ecclehaſticall, perſons are not fim- 
ply prohibited to make their teſta- 
ments. 67 
Ecclefiaſticall -perſons may make 
their teſtamentes of all goeds 
which they hane , notin right of 
the Church. 67 
Eccleſiaſtical] perſons cannot make 
their teftaments of things immo- 
neable , which they poſles in right 
of the Church. 6 
An Ecclefiafticall perſon may make 
his teſtament of the glebe by him 
fowen. 67 


AnEcclehiaſticall perſon, whether he 
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may make histeſtament of all mo- 
uable goods which he hath in 
right of the Church. o$% 
EffeRts of interlocutorie and defini. 
. tive ſentcnces,be contrary, 10 
The Effet of teſtaments and codi.- 
cils, contrarie, IF 
Efficacie of a nuncupatiue teſtament, 


2 

Theeffe& of dying with or withuue 
a teſtament. T2y 
Effet of a pure or ſimple nominar- 
on of an executor. I31 
Effefts of conditions diuers and con. 
trarie. 129 
The Effet of the diſpoſition is not 
ſuſpended by neceflary or impoſli- 
ble conditions. 139 
The EffeR of the diſpoſition is ſuſ- 
pended by poſlible conditions, 


139 
Effets of ſubſtitution' of executors. 
196 
Eff &s of an inuentarie 257 
Effe&s of a perfetaccount, 278 
Eff: s of a bare revocation, 179 


Efts of an vaperfc& account 
278 

Effet of cancelling teftaments. 33 5 
Ele&ion , whether it belong to the 
executor or legatarie, - 307 
Eleftion in what manner it ought to 
be made. 304 
Election beloging to the Legatarics, 
which of them ought to chule firſt 


O 
In Eleftion , if the collegataries dif 
ſent , what meanes is to be vſcd. 

O 
Emblements. See corn on the e—— Fy 
Encreaſe or. decreaſe of ſolemnities, 
- doeth not make any diſagreement 
betwixt our teſtaments , and the 
definition of a teſtament, 22 
In 


— 


In England teſtators are not tied to 
the obſeruation of any other (o- 
lemnitics , then ſuch as bee Iuri 
Gentium, 7 


* In England our teſtaments , though 


ynſolemne, haue the eftefts of te- 
ſtaments propetly ſo called. 24. 
End of an account. 277 
Enimity a cauſe wherchy the legata- 
rie doeth loſe his legacie. 350 
By Enimitie , whether the legacie be 
loſt , if the teſtator were the cauſe 
thereof, 351 
By Enimitie the legacie is not al- 
yayes loſt, 351 
Errors detected about the definition 
of a teſtament. 7 
Error may happendiners waies, 288 
Error in the'perſon of theexecutor, 
or legararie , doth deſtroy the diſ- 
poſition. 288 
Error in thename ofthe exccutor, 
or legatarie , whether it hurt the 
diſpoſition. 289 
Error in the gualitic of ;the executor 
or legatarie, whether it deſtroy 


the diſpoſition, -... 36 
Error inthe thing bequeathed , ma- 
nifold, 289 


Error in the proper name of the 
thing bequeathed , whether it de» 
ſtroy thelegacie. I 289 

Error in the name appellatiue of the 

- thing bequeathed, whether it de- 
ſtroy olacia 2.90 

Error in the ſubſtance of the legacie, 

whether it make yoyd the legacie. 
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deltroyeth the force thereof. 294 
Eſſential forme of a teſtament, is the 
naming of an exccutor, I27 
Examples out of the oldteſtament, 
whereby it may ſecme lawfull for 


kings to giue away tidtr king- 
68 


domes, 
Examples out of prophane hiſtories, 
tending tothe ſame end. 69 


Examples of a pure or ſimple ap- 
pointment of an executor, 129 
An Excommunicate perſon may 
make his teſtament except in cer- 


taine caſcs, 62 
An Excommunicat perſon, whether 
he may be executor, 228 


An Executor , wherefore he cannot 
diſpoſe the teltators goods by le- 
gacie, 53 

An Executor made without expreſle 
mention of this word Executor, 

' 1230 

An Executor may bee made, either 
by theproper motion of the telta« 
tor ,or at the interrogation of an 
other, I33 

Executor , when is he ſaid to be ap- 


pointed conditionally. 136 
An Executor may be made yniuer- 
fally,or particularly, I 


An Executor may be ordeined , cy. 
ther from a time , or for a time, 
187 

An Executor may bee-made in the 
firſt,ſecond,or chird degree. 195 
The executor of an executor may 
ſometimes be ſued , as cxecutor in 


299 | hisownewrong, 201 

Error in the quantity of the thing | Executor cuery one may be , which 
bequeathed, whether it be hurtful. is not forbidden, 224 
290 | Executor by thelavy, £36 


Ercor in the. quality of the thing be- | Executor by the Ordinary, , 237 


queathed , Whether it be hurtful, 
2 
Exxor in the forme of the polio 


TheExecutor is ndt to meddt with - 
lands , tenements , and kcredita® 
MEALS, - 242 
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The executor may be cited to ac- | 
cept or refuſe the executorlluppe. 
239 
The Executor being cited, if he will 
nutappeare , the Ordinaric may 
commit adminiſtration. 239 
The Executor cannot be compelled 
to vadertake the Executorihippe. 
240 
Fxccutor of an executor, whether he 
may ioyne With the exccutor ſur- 
uluings ? 24 
The Execcutor puniſhable , which 
docth adminiiter vvithout an 1n-+ 
uentarie firſt made. 252 
The Exccutor rcſolued to refuſe the 
cxecutorſhip , muſt not meddle as 
Cxecutor. 2798 
Executor. when docth he adminiſter 
« AS CXCcutor. 27$ 
Executor ought to be capable of the 
executorſhippe at three ſeuerall 
times. 240 
Expences to be allowed to the exe- 
cutor. 277 
Expoſition of tcſtaments fauorable, 
28 
F 


Falſe cauſe , whether it deſtroy the 
diſpolition. 289 
A famous libel what it is. 60 
The Father may by his will appoint 
2 tutor to his ckilde. 102 
In Fauour of libertie the condition 
need not to be obſcrued preciſely. 


145 
Feare and Fraud make voyd the tc. 


ſtament, 11 
Feare hindereth the effeR of the te- 
ſtzment, 2%; 


Fear , whether it bepreiudiciall ro 
an} other then vnto the author 
thereof, 


ment confirmed with an oath. 28z 
ſtroy the teſtament. 284 


proteſtation of the teſtator. 285 


| Fees due aboutthe probation of the 


teltaments. 266 
Fees due for copics of teſtamentes, 
or inuentaries, 263 
Felons inteſtable. 55 
Felons landes who ſhall have. «xx 
Whether he that is onely indited of 
Felony may make his teſtamemt, 5 5 


ded for fclonie , may make his te= 
ſtament. 55 
Felons goods not to beſciſed before 
atteindure, 5 
A Felons teſtament convicted , is 
yoide, though he be never execu- 
ted, 55 
Flatterie not alwayes vnlayfull, 2$6 


hurt the teſtament. 286 
Flatterie mingled with fraude , de- 
royerh the teſtament. 2.86 
Flattery deſtroyeth the ferce of the 
teſtament, whenthe teſtator is yn= 
der the gouernement of the flat- 
terer, 286 
Flattery if it be immoderare, hinde« 
reth the diſpoſition. 286 
A Flock of fbeep being bequeathed, 
if all periſh but one , whether that 
one be due. 345 
Formes of teſtaments ſo many as 


there be kindes. 126 
Of formes teſtamentary , ſome be 
generall,ſomeparticular. 126 


Forme efſentizll of a teſtamet, is the 

appointment of an executor, 126 

The forme of the bond called Ms«- 
fiana cautio, 


Feare , whether it deſtroy the teſta- 


28; | 


F 
The Forme of a ſolemne teſtament. 
| 208 


Feare of future hurt , wherher it de- * 


Feare , whether it be proued by the - 


Whether aman afterhe is apprehen«. - 


Flatrery mingled with feare, docth , 
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"The forme of an vnſolemne teſta- | what it is, | 


k 
ment, 209 | Three ſortes of Gifts in cdcibdery 
The Forme of a nuncupatiue teſta- tionof death, 
ment. 212 } Which Giftin caſe of death is com» 
Forme'to be obſcrued in making of | paredto alegacie. 19 
an innentary. 256 | Goods,at what age they may bede- 
| Forme of prouing teſtaments , two. viſed. 38 
folde. 246 | Goods of any kinde, are deuiſeable, 
The former teſtament is not reuo- | except in certain caſcs, a 
ked by the ſecond , made by flat. | Goods which a man hath iointly 
rerie. 238 | withanotherare not deuiſcable.g7 
Former teſtament voyd , wherethe | Googs which any hath as adminis 
teſtator is forbidden to alter the | ſtrator arenot deviſable, 97 | 
ſame. 337 | Goodsofthe Realme, vz of thean- 
Former teſtament 1n ſome caſes is cient crowne,and ieyvels, not de. 
ED not void, althoughtie teſtator be | uiſable, 97 
forbidden te alter the ſame. 338 | Goods belpnying te a church or ho. 
Forfeiture for extortion of fees. 268 ſpitall, cannot be deviſed, 98 
. Feundation of the teſtament. 127 | Goods belonging to acity, borough 
1 Fraud as deteſtable as force. 285 or comminalty,not deuifable, g8 
p Fraud doeth not alwaies deſtroy the | Goods conteined' in the innentary, 
4 teſtament. 285 are preſumed to be in the hands 
F Freedome requiſite in the teftator of the executor. 257 
G 11 | Goods, other then are deſcribed in 
h , I Funerall expences to be deduted the inuentary , the executor is not 
6 | out of the yyhole goods, 110 preſumed to haue, 257 
_ | Graſſe, or trees roving, are not to 
6 G be inuentaried. 53 
© _ 
_=_ Gardian,ſce Wards. | | H 
on Gauelkind lands may be deuifed by | Hard conditions, whether they ſuſ 
6 ll. 74 | pend the effeof the diſpolition. 
= Gauclkind lands , by what occaſion 141 
6 they were made dcuiſable., #74 | An Heretick cannot make a teſta.. 
d, The Generall fignification of this ment. p 
at word teſtament. 2 | An Heretick, whether, and rwhen he 
+5 The Generall forme of teftaments | duthfortcite his lands or goods, 
wy tywo-fold,cfſentiall, & accidentall. 56 
26 | 126 | An Hereticksteftament not conuic- Þ 
be Generall legacie of all,or the reſidue | ted,whether it be good. 56 | E 
26 of the teſtators goods, whether it | An Heretick may be condemned af- 
he make an executor, 129 ter death, by | 
26 Gencralllegatarie is notalwaies vn- | An Heretick reclaiming his herche, 
= derſtood to be the excautor. 131 whether he may make a tcita. 
55 A Gift in conſideration of death, ment. 2 = 
| r 


a military teſtamemt., 2.26 
AnHereticke reclaiming hishereſie, 
whether he may be executor. 226 
Heirc hath norto dealc with goods 
and cattels of the teſtator. 242 
An Houſe bequeathed , and after- 
wards reeditied, and renued,whe- 
ther the ſame may be recouered. 
342 
The Houſe bequeathed , being bur- 
ned , or blowen downe,, and af- 
terwards another erected ,'whe- 

ther may this new houſe be reco- | 
ucred. | 343 
Husbands licence neceſſary to the 
validity of the wiues teſtament. 
51 
The Husband, whether hee may re- 
uoke the licence graunted te his 
wiſe, 52 


I 
An Idiot or naturall foole who. 42 
An Idiot canot make a teſtament. 42 | 
An Idiot, if he do make ſuch a teſta- 
ment as ſeemeth reaſonable , and 
voyd of folly,whether is the ſame 
good in lavy. 43 
That Idiots haue given verywiſe ſen- 
tences , confirmed by examples. 


44 

Idiots in the cuftodie of the Prince. 
IO5 

What Immunitie wee enioy in Eng- 
land concerning teſtaments, 21 


ImperfeRion teſtamentary twoefold 
6 
ible conditions do notmake 


e diſpoſition conditional]. 142 | | 


Oflmpoſlible conditions there bee 
diuers kindes 
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An Hereticke cannet be executor. | , 
226 | Impoſlible conditions, which the te... 


An Heretick cannot be executor in 


pend the diſpoſition. x; 


ator ſuppoſed to be poflible, 
whether they ſuſpend the dilpoſi. 


tion. I40 
Impoſlible conditi6s negatine make 
voyd the diſpoſition. I41 
Inceſtuous mariages, 59 


Inceſtuous perſons, whether they 
may giue any thing by their teſta= 
ments,and to whom, ., 5g 

Inceſtuous perſons may in ſome ca+ 
ſes bequeath ſomething to their 
inceſtuous children. 9 

What inconucnience would follow 
if vnſolemne teſtaments were not 
properly teſtaments. 23 

Indifferent betwixt a wiſe man and a 
Idiot,may makea teſtament. . 42 

Indited offelony, whether hee may 
makea teſtament. 5 

Infants as well as othersof full age, 
may be madeexecutors. 223 

Inſanitie ofminde,ſeeMadnes. 

Inteſtable aftiuely , by occaſion of 

any crime, is inteſtable alſo paſ- 
finely. 222 
Inuentary to be made by the tutor. 
I06 

An Inuentarie being made, the exe. 
cutor need not to pay any legata- 
ric his wholelegacie , wherethere 

is not ſufficient to pay the reſt, 


| II 
No Inuentary being made , hovy far 
the exccutor is (bound to pay le- 


gacies. Ilg 
Inuentary neceſſary, 252 
Inuentarie wherefore neceſſarie. 
252 


In the Inuentary what things are to 
- beput. | 252 
Inventarie to bee made before the 
- exceutor meddle vith the teſta- 


I37 
Impoſlible conditions doe not fats 


tors goods, 255 
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Inuentary indented. 256 
Ioyntenant whether hee may be. 
queath his part of Burgageland.7 
Whoſe Iflue 1s naturall, not lawfull} 
whether he is ſaid to die without 
iſſue. 177 
Whoſe Iflue is lawfull, not naturall, 
whether he be ſaid to die without 
iſſue. 177 
The Iflue, whether it is the former, 


- 


Divers Kindes of priniledged teſta- 
ments. 28 
Three Kindes of Apoſtaſic.. 57 
Two Kindes of Ecclefiaſticall per- 

ſons, regular and ſecular. 66 
Diuers Kindcs of conditions. 137 
Diuers Kindes of Baſtards. 228 


Three Kinds of executors, 236 
Diucrs Kindcs of executors reſta- 
mentarie. 2283 


or ſecond husbands , when itis | A King , whether by his teſtament 


doubted which of them did beget 
theſame. 181 
Iflue, whether ſhall he be deemed to 
haue, who had children , but not 
at his death. 182 


Ifllie whether ſhall he be deemed to | 


haue, whoſe childe is vaborne 
when he dieth., 183 
The I1flue, if irdie fo ſoone as it 1s 
borne,whether ſhall the father be 
deemed to haue died without iſ- 
ſue. 183 

If the Tflue be borne dead,or die as it 
isborne, whether ſhall the father 
be (aid to have had iflue. 184 
This word Iuſt hath divers fignifi- 
cations. $ 
Tuſt oppoſed to that which is wic- 
ked. s 
Iuſt,taken for full and perfect. 6 
Iuſt,- what it ſignifieth inthe detini- 


tion of a codicill, I4 


K 
He that Kulleth himſelfe , is inteſta- 
ble. | 60 
Kin,ifthe teſtator make his Kin exc. 
cutor , which of his kinis to be 


admitted. 296 | 


Many Kindes of teſtaments. I9 
Two Kindes of iudiciali ſentences.9 
Diners Kindes ot legacies now con- 


| 


founded. 17 
Three Kindes of gifts in regard of 
death. \ © 3H 


hee may beſtov his kingdome ar 


hispleaſure, 69 
Knowne or ynknowne perſons,may 
be made executors. 224 


Lands not deuiſable without wri- 
ting. 26 
Lands at what age they may be de» 
uiſed, 28 
Lands are not deuiſable, but in cer- 
taine cales. 72 
Lands holden in gauel kinde, devi- 
able. 74 
Lands holden in burgage tenure de- 
viable. 74 
Lands deuiſable to certaine vſes. 75 
Lands in what gaſes they may be de- 
uiſed by the lawes of this Realme, 


8x 

Lands deuiſed, alienated,and redee. 
med, whether the ſame may bere- 
couered, 344 
Laſtwill is a generall word. 3 
Laſt will how it is defined. 12 
Later teſtament deth infringe the 
former, 26 


By the lawes Ciuill and "JON, a 
King cannot giue away his king- 
dome. 69 

Whether by the lawes of this realme 


= King may give away his king- 


me. 69 
Leafes are to be put into the inuen- 
tarie, \, - 353 
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Legacies bon 
dicth inteſtate, by whomthey ate 
to be paied. | 15 
Legacic what itis. 16 
Legacies procecde of liberality. 16 
' Legacies payable , as well by an ad- 
miniſtrator,as by an executor, 16 
Legaciesare to be payed out of the 
- _ goods. 110 
Which Legacie is firſt to be payed 
 Whenthere is not ſufficient goods 
topay cuery legacie wholy. 114 | 
. A Legacic way be given to or from 
acertainc time, or to or from an 
vncertainec time. 188 
The Legacic is not tranſmiſlible, 
which is giuen trom an vncertaine 
time, 188 
The Legacic whether it be tranſ- 
miſſible , the vncertaiftey being 
about the queſtion whether , not 
this queſtion when. x1 _ 
The Legacie is not tranſmiſtible, if 
the queſtion bc onely when, not 
whether, # 18 
The Legacic whether it be WY 
miſſible , which'is giucn aftcr a 
certainc age... ©. x29 
The Legacie ſometimes tranſmiſſ1. 
ble-, albeit the age be ioyned to 
the ſubſtance of the legacie. 191 
A Legacie being left to a baſtard, 
whether the | be preſnmed to 
be left for his alimentation, 232 
A. Legacie of wine or corne, no 
quatky being expreſſed, whethet 
thc ſame be yoid. 303 
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thing bequeathed doe periſh. 


Ep LI , - 

The Legacie is not extinguiſhed, if 
the thing bequeathed doe periſh 
by.rche negligence of the executor, 


The Legacie which is ne, os 
doth conſiſt in quanutic , cannot 
riſh, 358 
The Legacic whether it be cxtin- 
guitted , if the thing bequeathed 
be not deſtroyed , but the forme 
oncly altered. '358 
The Legataric may not take his 
Legacie of his owne authoritie. 

| 16 

A Legatarie may not of his owne 
 author:tie take his legacie , and 
what is the reaſon, 135 
oy whatremedie. they haue 
or the obtaining of their lega« 
mm: | f I35 
The Legatarie may ſometimes take 
tus legacie of his owne authority, 


-..ul35 

A Legatarie.whether lee mods a 
witneſle, . 187 
Legatarie ought ro be capable of the 
Legacie at the teſtators death.. 
340 

Legatarics by . what: meanes. they 
may be made incapable of their 
legacies. 350 

A Legataric whether he looſe hisle- 
gacie , by reaſon of enimitie be. 
twixt him and the teſtator, 350 
The Legatarie looſeth his legacie. 


Legacie duc, though the executor 
cannot, or will notyndertake the 
executorſhip. 346 

Thelegacie if 1t be referred to a ccr- 
taine day,, whether it begin to be 
due at thc death of the teſtator, 


by accuſing, the teſtament of fal. 


- te. 353 
The Legatarie looſcth. his; legacie 
by cancelling the tetament. 353 

. The Legatarie whether he looſe his 
legacie by entring to the pofleſli- 


| 5s 
The Legacic is extinguiſhed , if the 


on without authority, 352 
' The Legataie if hee oe at the fame 
inſtant 
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inſtant when the teſtator dieth, 
yvehether the legacie be loft, 354 

A Libeller cannot make a teſta- 
ment. 60 
A Libeller cannot be executor. 233 
Licence of the husband maketh 
d rhe wines teſtament. 51 
Licence of the husband, whether ir 
muſt goe before, or may concurre 
or follow the wiues teſtament. 


| | Fl 
Licence granted by the husband to 


the wife , whether, and whe it 
' may be reuoked. 52 


M 
Mad folkes cannot make their teſta- 


ments, 39 
Madneſfſe being paſt , whether rhe 
teſtament be good. 39 
A mad man may make his teſtament 
berwixr his fits. 40 
Madnes to be proued by him which 
obicReth the ſame. 40 


Madneſſe before the making of the 
teſtament , whether it be preſu- 
med to contmue. 40 

Madneſſe hard to be proued. 40 

Madnefſc how it may be proued. 41 

Madnefſe whether it may be proued, 
by fingular wiznefle. 41 

Madnelle whether it may heproued, 
when the witnefles yeeld a ge- 
nerall reaſon of their knowledge. 

4 

A Manifeſt vſurer cannot make a tc- 


ſtament $7 
AManifeſt'vſurer not to be buried 
inany Church or C ©» tc rome 59 
Many being. appoifited execurots, 
ndeder NT an be adnutred 
withour the reſt. | 233 | 
Manifeſt vſurers incapable of teſta- 
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him thar would be reſolacd, whe- 


ther it were better to accept 'or re- 


fuſe the executorſhip, 241 
Marriagethoughit be vaſolemne, yer 

It 18 a true marriage, 22 
Marriages inceſtuous, 


_— 19 
Meaning , or will of the teſtator 
chicfe gouernour of the teſta- 
ment, It 
The Meaning of the teſtator dili. 
gently to be ſought, and fatthtully 


to be keps, II 
Meaning to be preferred before 
words. Ii 


Meaning not wordsto be regarded. 


| 131 
The Meaning of the teſtator to be 
preferred before the propriety of 
words in the dewſe of lands, pro- 
ved by divers examples. 133 
For the Meanes it skilleth not,where 
the end is regarded, ' 144 
To medle as executor yyharit is. 178 
Mention of condition doth\ not al- 
waies make the diſpofition, con- 
ditionall. 1232 
Mention to be made in the later te» 
ſtament of the former amongſt 


children. 23 
Militarie teftaments vnſolemne, yer 
properly teſtamens. 23 


In Mimority, waether a teſtamen 
may be made with the authoritie 


of the tucor. ; ' 3$ 
In Minority whethera ſouldier may 
make his teſtament. 28 


ted for accompliſhed, vvhenit 
doch not ſtand | by the partie, 
wherefore the ſame is noc perfor. 


| -med. - 
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Mods & conditio , how they differ. 
I53 

A Monſter being borne , whether 
ſhal the parents be judged to hane 


ied without iflae, 184 


' fame oughtto be put into the in- 
uentarie. 253 
Of Mortuaries, 272 
Mortuaries to be taken but in cer- 
taine cales. © 272 
Mortuaries not due where the moue- 
able goods doe not extend toten 
marks. 272 
Mortuaries not due but in places 
where they haue bcene vſcd to be 


MonyY due for land , whether the | 


pai 272 
Mothers whether they may appoint 
tutors to their children. 102 


Multitude or ſcarcitie of ſolemnities 
doth not make our teſtaments to 
diſagree with the former detiniti- 
on of atcſtament. 22 

Hecthat Rtandeth Mute at the barre | 
may make his teſtament of his 


lands. 55 
Mutiana Cautio, why it 18 ſo tearmed. 
154 

N 


Neceſſaric conditions, whether the ſ. 
make the diſpoſition — 


Neccflarie conditions which they 


be. 

Of Neceffarie conditions = be | 
tywo ſorts, 

Neceffarie conditions doe not 6c 
pend the effe 'of the dilpotition. 
- F2fl2 © Tg 

Neteſlaric conditions being other- 
wiſe expreſſed then vnderſtaod, | 
ſuſpend thediſpolition. 140 
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The Neceflitie of an inuentarie. 
> 262 


| 


A _— condition: is then ſaid 
=_ accompliſhed, vwhen it can- 
infringed. I55 
vi ynaccuſtomed doe n a 
teſtament ad pias cavſas. eg 2 
Notes of characters of a written te- 
ltamenr. *.--S[0 
Notable goods. 260 
Nuncupatiue teſtament what it- is. - 


27 
Nuncuvpatiue , wherefore o called. 


27 

Nuncupatiue teſtament, of what ef- 
ficacie, 27 
Nuncupatiuc teftaments when they 
be commonly made , and why 


then. 28 
Nuncupatiueteſtaments made diuers 
Wayes. 28 


A Nuncupative teſtament whether 
it loſe his force by cancellation. 


Number of witnefles ncedfull or 27 | 


ficient for the proofe of a teſta. 
ment. 205 
Thenumber of Viitnefſes doth ſom- 
times ſupply the defeR, 206 


O 
ObieQions againſt the definition of 
our teſtaments in England, 22 
Obſcuritie what: it is, and hovy it 
may be auoided. | [1218 72 
Theoffice of atutsr dothprincipall 4 
reſpe& the perſon of the pupil 

106 

The office of an executor teſtamene 
rie wherein it, doth nanny 
Office of-the Duidinaria in an -_ 
- count, 277 
Oneonely rſurarie a&s ehechan! it 
make amanifeſt ylurer, 58 
Oncalone,or mae together,may be 

. appointed executors, 7 = 
ne 
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One of the executors may execute 
whenthe celit refuſe; 202 
One executor alone , whether hee 
may ſac or be ſued without his 
fellowes, _-* 202 
One executor caanot ſue another, 
203 

One witneſle ſometimes ſufficient 
for the proofe of a teſtamcht.206 
One executor whether he may ſue 


another. ; 250 
Oneexccutor whether he may pre- 
iudice another. 249 
One of diners executors may (ell 
the teſtators goods. 250 
One onely mortuarie due. 272 


One and the ſame thing being be- 
queathed, firſt to one, and after- 
yards to another, whether it may 
be wholy taken away from the 


former, 347 
The Ordinarie whether he may ap- 
point atutor, Ioz 


The office of a tutor ſecondarily 
doth reſpe& the good adminiſtra- 

- tion of the pupils goods. 106 
The Ordinarie, whethcr he may li- 
mit a certaine time for the perfor- 
 manceof che condition. I74 
The Ordinary may commit admi. 
niſtration vntill the executorſhip 
take place , or after the executor- 
ſhip is ended. 187 
Oath about the inuentarice. 256 
Oath of the exccutor prouing the 
will. | 266 
Another perſon cannot make my te- 
ſtament. * {2 
Olde age alone doth deprive noman 
of the liberty of making a teſta- 


men. 45 
An Olde man childiſh cannot make 
histeſtament. 45 

$ 


memoryzcanot make a teſtamet,q5 
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An Outlawed perſon looſeth his 
goods,& the benetir of the law.6x 
An Outlawedperſon , whether hee 
may make his teſtament. 'Gx 
An Outlawed perſon doth ſomtimes 
forfeit his lands , as well as his 
goods. Gx 
An Outlawed "pm may make his 
teſtament of his lands not forfai- 
ted. G1 
An Outlawed perſon, may aſligne 
tutors teſtamentary to his chil= 
dren. G1 
An Outlawed perſon may make his 
teſtament, when there is lome er- 


ror in the writ, 61 
An Outawed perſon , whether hee 
may be executor, 2 


Of Paying part of the teſtators 
debts, and recewing an acquit* 
tance for the whole, 271 

Peculiar to a written teftament, 25 

A Perte& definition , profitable to 
many purpoſes. 5 

Euery Perfe& will is not aperfe&t te= 
ſtament. - 7 

Euery Perſon may make a teſtement, 


which is notprohibited. 27 
What Perſons are probibited ro 
make ateſtament. 37 


Perticular executor may meddlewith 
no more then is alotted vnto him, 
and therefore no further charged, 
but according to that portis6. 194 

Perticular formcs of teſtaments , be 
ſo many as there be ſeueral kindes 
of tcitaments. 208 

Particular perſons of an vnlawfull 
Colledge may be cxecutors,. 233 

Art the Point of death, whether a te- 
ſtament may be then made, 65, . 

A Poore man whether he may be a 


witneſle, 268 
Poore if the teſtator leaue any thing 
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to bee giuen to the poore , which 
poore are to hauethe ſame. 296 
By poſlefling the thing bequeathed 
ot his own authority ,yvhether the 
legatary doo looſe his legacy. 353 
Ot Poſlible conditions there bee d1- 
ucrs kindes, 
Poſuble conditions , whether they 
do always ſulpend the effec of 
the diſpolition. 142 
Poſteriority preſumed, for that teſt a- 
ment which 1s among children. 32 
The Power of parents 1n alsigning 
tutors to;their children. I02 
The Power of Gardians. I05 
Preciſe obſcruation of the condition 
inatcftament (ad fius cauſas ) not 
neceſſary”, 34 
Of the Prerogatiue of either Arch. 
biſhop. 258 
If the Prince giue goods tothe cxe- 
cutor of an outlawed perſon,whe- 
ther he be therby chargeable with 
the payment of legacies,as hauing 
ets. I 
The Prince though hee die before 
the teſtator,his ſucceſſors may ob- 
taine the legacic. 355 
The Prince may fruſtrate the gift or 
reſtament of the yillaine at any 
time. | 48 
Priuiledged teftaments what they 
b 


E. 28 
Priuledged,wherefore ſo called. 28 
Of Priuiledged teftaments diners 

kindes. 28 
What Priui'edges, Divines & Law- 
yers enioy » concerning theirte- 
ſtaments. 32 
What Priuiledgcs Souldiers enioy 
in making their teftaments. 29 
What Priuiledges belong to the tee 
nt, amongſt reſtators chil- 

dren. 


2 
Priuiledge of proofe , whether it be 
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peculiar to the fathers teſtament 
amongſt his children, 23 
Prmwuledges of a teitament , 4d pias 
cauſas, what they be. 34 
Priuiledyes belonging ro a military 
teſtamcnt, or amongſt children, 
whether they belong to a teſta» 
ment ad pias cauſas. 35 
Prwiledged reſtaments being found 
without date , which is preſumed 
to be later. "28 
AlPriſoner, whether he may make a 
teſtamenr. - 49 
Probation of teftaments blongad 
to the Biſhop of the dioces,vvhcre 
the teſtator dwelleth. 257 
Probation of teſtaments, ſometime 
belongeth to other then to the 


Biſhop, A 258 
Probation of teſtaments,to be made 
by the exccutor, 261 


Probation of the teſtaments to bee 
made after the death of the teſta- 
tor, not before, 267 

Prodifall perſons , whether they be 
inteſtable. 63 

Prochein Amie , accountable to the 
ward after his full age. 104 

Prohibition of the firſt marriage, 
more odious then the ſecond. 165 

Prohibition vf alienation, ſomtimes 
to be obſerued as lawfull , fome-- 
times not. 169 

Prohibition with a cauſe lawſull.16 9. 

Proofe of making the teſtament, 
to be made either by witneffes, or 
by writing. 205: 

Proofe requiſite in making an ac- 

| count, 276 

Proteſtation of feare by the teftator, 
whether i be a ſufficient proofe 
of feare or not, 283 

A Pure appointment of an executor, 

yrhat it is, 129 


'The 
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Reaſons whereforeexecutors are ac- 
countable, 274 
Referring of the teſtators will, to a» 
tels dewiſable. Iio nothers wil,ſortimeslawfull. 16 ; 
What Quantity of goods is ducto By Refuſall before the Ordinarie, 
the Wife and children. 110 whether the cocxecutor be exclu- 
A Quantity bequeathed firſt to one, ded, 203 
andatterwards to another, whe- | By Refuſal of the executorſhip , the 
ther this bean ademption ortran= | the Ordinarie hath power to 
ſlation of the formerlegacy. 285 commic adminiſtration, 239 


Q_ 
TheQuantity of lads deuiſable.109 
Ofthe Quantity of goods and cat- 


Wherher a Queene may make her | By Refulall of theexecutorſhip,whe- 
teſtament, 52 ther the executor looſe his lega- 
Queſtions about the tuition of chil- Cie, 240 
dren. 101 | AfﬀterRcfuſall, whetherthe execntor 
Queſtions about conditions, 142 may-meddle as executor. _ 250 
c—_ about accepting or retu- —_— perſons. 66 
ing of the executorſhip. 239 | Religions perſons compared to dead 
Queſtions abeut the making of an men. 66 
Inuentarie. 252 | Religious perſons compared to bond 
Queftions about the probation of | men. 67 
_ reſtaments. | 257 ; What remedie the creditors and le- 
qy—_ about the payment of |, gataries haue during the ſulpence 
ebts and legacies. 269 of the condition of the executor- 
Queſtions about accounts. 274 Ip. | 135 
Queſtions about clauſes derogatory. | Rents, whether they may be recoue- 
329 red by the executor. 244 
' | The Relidue of the teſtators goods, 
Rare is that debnition , which can- | whether the executor may con- 
not be ouerthrowne. 4 uert to his owne vſe. 2.48 
Of Reaſon deſticute cannotmake a | Reſidue of the teſtators good to 
teſtament, 8 diſtributed. 277 
Reaſons tending to this purpoſe, that | Reſolued to refuſe the executorſhip, 


/ aking may by his teſtament make muſt nor meddieascxecutor.278 
away his kingdome. 68 | Of Reuocations , ſome be generall, 
Recuſants conu cannot be execu- | ſome ſpeciall,ſome ſingular. 330 


tors. 234 | Reuocation generall , what it wor- 

A Reaſonable part , whether it bee | keth. 230 
duc to the wife and children, | Reuocation ſpeciall , what it wor- 
when there js no cuſtome. 112 keth, 330 
The Reaſon of the law, which lea- | Renocation ſingular , what it wor- 
'  ueth allto the diſpoſitien of the | keth. 220 
teſtator. 113 | Reuoked, by what meanes may that 
The Reaſon of the cuſtome, where teſtament be, whercia isa ſpeciall 


by the liberty of the teſtator is re- clauſe derogatorie circumſcribed 
ſtrained. 113 | with eertainelimits. —_ 
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Reuoke his teſtament may euery one. | 


Revocation of a mans teſtament is 
not preſumed. - 332 


Reuocation ſometimes preſumed. z zz 
Rigor of the Cuill law, concerning 


reſt:ments. 20 
The Rigor of the Ciuill law iuſtly 
reformed. 20 

$ 
Secular Clarkes. 66 
Sentence, whar it ſhgnificth. 7 


Sentences iudiciall of two forts. 9 
Sentence, how it differeth from this 
word diſpoſttion. 12 
A fimplelegacie beginneth to be due 
at the death of the teſtator. 354 
Seucrall ſorts of ſentences, haue ſe- 
ucrall effects. : 71 
How a teſtament diftereth from o- 
ther Sentences. 11 
A Slave, what he is. 47 
A Slave cannot make a teſtament. 47 
A Slaue hath nothing of his own 47 


A Sodomite who. 60 
A Sodomite cannot make a teſta. 
ment. 60 


He that hath ſworne not to make a 
teſtament, whether he may make 

a teſtament. 62 
Solemneteftaments not vſedin Eng- 
land. rg 
What Solemnities are requiſite in 
our Engliſh reftaments. 6 
Souldiers, wherefore they cnioy ſo 
reat priviledges abour their te- 
ments. 29 
Souldiers, wherein are they priui- 
ledged concerning their teſta- 
ments. 29 
Souldiers priuiledged , not onely in 
reſpeRof their owne perſons, but 
others alſo. 29 
Souldiers priuiledged in reſpe&of ſo- 
lemnities teſtamentarie. 29 


[ 
[ 


Souldiers _ in reſpe& of 


the ſubſtance br ſorme ot a teſta. 
ment, 30 
Threeſorts of Souldiers. 1 oy 
Souldiers armed, 30 
Souldier during minority, whether 
he may make a teſtament, 38 


A Ship being bequeathed, and the 
| ſame atterwards altered & renew- 
ed,the legacie is cxtinguithed. 342 
Study and pradtiſe of the law, profi- 
table to the common-wealth. 30 

A Stranger,whether he may appoint 
a tutor to anothers childe, 102 
Subſtitutions of diuecrs kindes. 196 
Suftitutions haue ſundry cffefts. 196 
The Subſtitute executor is not to be 
admitted, ſo long as hee which is 
inſtiturcd in the firſt degree, may 
be executor, 169 
The firſt Subſtitute being repelled, 
whether the reſt be repelled like- 

| wile. 197 
The Subſtitute is not alwaies exclu. 
ded by the admiflion of the exe. 
cutor firſt inſtituted. 197 
The Subſtitute ought ro ſucceedein 
that part & quaritity,which was aſ- 
Ggned rothe former executor. 199 
Sulficiencie of goods, whether it be 
preſumed. 257 


Teſtament and laſt will, hane divers 
definitions. 2 
This word Teſtament is ſometimes 
taken in a generall ſignification, 
ſometimes in a ſpecall; 2 
This word Teſtament raken. gene- 
rally , doth not differ frem a laſt 


will. 


3 
A Teſtament taken fpecially,or ac- 
cording to definition , is but one 


kinde of laſt will. 2 

A Teſtament whar it is, 4 
Teſtaments muſt be wſt. 5 
Teſta« 


f 


Teftaments muſt be perfe&. 6 
What maketh a Teſtamenr to differ 
from other kindes of laſt willes. 7 
The Teſtament not to be referred 
ro anothers will. 'S 
The Teſtament of no force , vntill 
the teſtator be dcad. Iz 
Teſtaments amongſt children vn- 
perfe&, yet properly teſtaments. 


23 

Teſtaments, when they be properly 
ſo called. 24 
Teſtaments fauorably expounded.zs 
Teſtaments amongſt children what 
they are. 31 
Teſtaments amongſt children , pre- 
ſumed to be laſt. 31 
Two Teſtaments appearing, and no 
proofe which is firſt orlaſt, both 
are void, | 21 
Teſtament, ad piascau{as, what it 1s. 


| 4 
Two Teſtaments priniledged finkd 
without date , which is preſumed 
to be the Jatcr. 34 
Teſtament may be made by any per- 
ſon which is not forvidden. 37 


Teſtament made in minority , Whe- | 


ther it be good if the teſtator liue 
yntill he come to lawfull age. 38 
Teſtament made during the time of 


madneſſe , whether it be good j 


whenthe teſtatorits come to him- 
ſelfe. 39 
Teſtament made by a lunatike per- 
fon, whether it be preſumed to 
haue beene made during his luna- 
«Cie or not. 40 
Teſtament, whether it may be made 
by him which is at the very point 
of dcath. | 6 
Teſtaments to be proued before the 
Ordinarie. 257 


Teſtaments looſe their force two 
Waics, 


283 
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Teltaments , by what. meanes they 
be yoid trom the beginnino. 282 
Teſtaments being good at the firit, 
by wit means they become void 
afrervards, 282 
Teſtament made by force , whether 
it be void, ipſo inre, 284 
Teſtament contirmed after feare 
paſt, whetherit be good. 284 
Teftament made by teare is good, 
ſaving in tauour of the Author of 
® his teare. 28 
Teſtament made in fauour of chil. 
dren, is preſumed to be later. 315 
Teſtament ad pias caſas, is preſumed 
later then otherste prophane vſes. 


I 
Which Teſtament is preſumed ” 26g 
the one made ad piasCauſas,the o- 
ther inter Liberos, 315 
The Teſtament improperly tearmed 
- captious, which 13 referred to the 
will of another, 163 
The Teſtatornwſt be (7:5 iuris, 12 
Tefftator at what age he may deviſe 
lands. 38 | 
Teſtator, at what age he may make a 
Teſtament of his goods. 38 
The Teitators will may not depend 
of another mans will, and whatis 
the reaſon thereof. 163 
Theteſtator may refer hiswil to ano- 
thers will, 1oyned with afa&.16 
The Teftator whether hee may dic 
partly teſtate, partly inteſtate. 187 
The Teſtator may omit or exclude 
his awne childe, and make others 
cxecutors. 223 
The Teſtator may appoint execu- 
tors either one perſon or many. 
22 
The Teſtator may bequeath ae 
times all, ſometimes halfe, ſome- 
times the third part of his goods. 
> 112. 


Things. 


my 


& 


Things diſcending to the heire, and 
not tothe executor not deniſeable. 

. 99 

Tranſlation of legacies, what aw 

34 

Whether cuery Tranſlation doe in- 
clude an ademption of the lega= 
cie, 346 
Tranſlation of legacies doth not al. 
waics include ademption, 346 
In Tranſlation of legacies, whether 
the charge impoſed on the firſt le- 
gataric , be transferred to the ſe- 
cond legataric, | 346 
Traytors or fellons cannot be exe- 


cutors. | 227, 
Traytors be inteſtable. | 

| Traytors inteſtable from the time of 

the crime committed, 54 

A Traytor pardoficd reſtored, 

may make a teſtament. 54 


Tutors by whom they may he ap- 
pointed. | 102 
Tutors,who may be appointed. 103 
Tutors, to whom they may be ap- 
pointed. 104 
A Tutor cannot be afligned to him 
that is in ward. 105 
Tutorsmay be appointed ſimply or 
conditionally. Io 
Tutors whether they -ought to enter 
into" bond for the pertormance 
of their office. 108 
'Tutorſhip ended by diuers mceanes. 


107 
Tutorſhip ended in reſpeRt of ſufh- 

cient age of the pupill. 109 
Tutorſhip ended { ometimes in re- 


ſpeRof the tutor humſelte, 109 
Tutorſhip ended in reſpect of the 
forme of the tuition. 109 


Two teftaments priviledged found 
without date, which is preſumed 
to be the later. 35 

Trvo witneſſes needfull, a” d tw 
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ſufficient forthe proofe of a teſta« 
ment. 205 
Time of the crime committed. ' 54 
What time hath the executor to 
conſult whether he wil take or re- 
fuſethcexecutorſhip. 251 
Time for making an inuentarie. 355 


Vainefeare hindereth not the teſta- 
ment, 284 
Villaine compared to him that is 
Aſcriptitins Glebe. 474 

A Villaine whether he may makea 
teſtament or no. 48 

A Villaine whatſoeuer he hath , his 
Lord may take it from him. - 48 

A Villaines teftament , whether it 
may be made void by his Lord. 
43 

A Villaine being executor may make 
his teſtament. 48 

A Villaine executor may maintaine 
ation againſt his Lord. 49 
Vipian lived long before Tuſtmnian. 
22 

Voluntarie conditions are to be ob= 
ſerued preciſely, I45 
Vnaduiſed ſpeeches make not a tc- 
ſtamenr. 9 
Vnaccuſtomed notes doe not hurt a 
teſtament ad pias cauſas. 35 
An vncertaine perſon cannot be 
made executor. 


; 34 

Vncertainty manifold, 292 
Vncerrainty of the perſon, whether 
it deſtroy the diſpoſition, 292 


Vacertainty by reaſon there be di- 
ucrs perſons of one name,maketh 
void the diſpoſition. 295 

Vancertainty vnhurtfull, if the teſta- 
tors meaning be certaine, 295 

Vncertainty doth net hinder the diſ- 
poſition ad pias cavuſas, 296 

Vacertaine by reaſon of alternative 

ſpeech 


fpeech vnhurtfull, + 301 
Vncertainty by reaſon bf generality 
in the thing beqt:eathed, whether 

it deſtroy the diſpoſition, 302 
Vacertaine teltaments preſerued 
from defiruttion by che equity of 
the lawcs Ecclefiaſticall, 303 
Vncertainty about the date of two 
teſtamen's , maketh both voide. 


315 
Vniuſt things not to be commanded 
by the teltator, 5 


Vniuerſall executor may enter to all 
the teſtarors goods and cattels, 
and therefore chargeable with the 
payment of all his debts. 194 

An Vnlawfull Colledge cannot be 

" EXecutor. : 233 

An Valawfull Colledge, waen it is 
lo reputed. 233 

Vaperte& is the teſtament by two 
meanes. 6 

Vnperfe&in reſpect of folemnity. 6 

Vnperfe& in reſpe& of will, 6 

Vnpriuiledged teſtaments what they 


are. Þ 
Of Vnperfe& teſtaments there 

two ſorts. 321 
Vnperfe& in reſpe&t of ſolemnitie, 

whether the teſtament be voide. 


321 
Vnperfe& in reſpe& of will , whe. 
ther the teſtament be void, 321 
Vnperfe&in _ of will , the te- 
ſtament may be by diuers meanes, 
321 
An Vnperfe& teſtament is voide by 
the Ciuill law. 331 
An Vaperfe& teſtament ad jras cau- 
ſas, bing vnperfeR in reſpet of 
will,yhether it be yoid, * 322 
Vnperfc& in reſpeRof will , the te- 
ent is not by rcſcruation of 
ſomething to be added. 323 
Vnſolemne teſtament,whatit is, 21 
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| An vaſolemne teſtament , if it were 
not properly a teſtament, what in« 


conuenience would follow. 2 3 4 


Vſurer manifeſt, cannor make a teſta- 

ment, 58 

Every Vſurer is not inteſtable. 58 

A manifeſt Vſurer, who is. 58 

Whether he be an Vſurer which len- 

- deth for gaine , but doth not re- 

cciue any more then the princi. 

pall. 8 

| An Vſarer is not inteſtable in Eng. 

land, ynlefle he take aboue ten in 

the hundred for a yeares forbea- 

rance,or after that rate. 58 

m"_ how it is puniſhed in Eng- 
and. 

| Vſarer manifeſt not to be buric Jin 

any Church or Churchyard. 5g 

Vlurer manifeſt, incapable of any te. 


ſ{tamegtarie benefit. 222 
Vulgar forme of proung teſtaments. 


264 


wW 
The wardſhip of a childe that hath 
lands, who ſhall haue, 104. 
Of Wards the hard eſtate. 104 
All Wards are aot ſubie to the like 
conditions. 105 
The Wardſhip of an Infant hauing 
lands in ſoccage to whom it be- 


longeth. 105 
Wardthip ended by diuers meanes. 
10S 


The Wife cannot make her teſta- 
ment of lands , though her huſ- 


band conſent, 5O 
The Wiues teſtament, whether it be 
ood after thc death of her huſ- 
and. $0 
The Wines teſtament of lands ſome 
times goodin law, notwithftand- 
ing thecoucrture. 50 
The Wife cannot make ,her tefta- 
ment of goods without her huſ- 
bands 
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bands licenſe,and why. 50 
The Wife may in ſome caſes make 
her tcſtament without her hul- 
bands licenſe. 
The Wie may make her teftament 
ofathing in ation , whereof her 
husband was nencr poſſeſſed. 52 

A Wite executrix may make an exe- 
cutor without her hasbands li- 
cenle. 52 

A Wife executrix cannot giue away 
the teſtators goods by her wall. 

5 

A Wite both executrix and TOES. 
cannot make a teſtament of that 
which ſhe'did accept, not as exe- 
cutrix, but as legatarie. F2 

A Wife executrix and legatary,whe- 
ther ſhall ſhe be deemed to haue 
accepted the teftators goods as 
executrix,or as legatarie.” 54 

A Wife wherfore may ſhe not make 
her teſtament of that which ſhee 
did accept as legatarie. 3 
A Wife licenſed to make her cd 
ment, whether ſhe may make any 
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moe willes but one. 54 
Ofa Wife executrix. 249 
The Will of the teſtator chiefe go- 

uernor of the teſtament. 10 
Willes are to be fauourably interpre- 

ted. "a3 


Witneſſes to the number of ſeauen, 
wherefore they were exaRted'ra- 
ther in teſtaments then in- other 
aQs. | 20 

Witneſſes two or three ſufficient by 
the law of God. 20 

Winefles whether they are to bere- 
quired in the making of a teſta- 
ment. | 21 

Witneſſes not priuic to the contents. 

26 

Witneſſes whether they be neceſſary 
ina teſtament amongſt childre,zz 
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Witnefles muſt be learned when they— 
doc not know the contents of the 
will, | 26 

Wirneſles depoling that the teſtater 
was of ſound minde and memory, 

_ to bepreferred before thoſe which 


depoſe the contrary, 41 
A Witnefle every one may be,which 
is not forbidden. 206 


| The Witneſles not being reater 


then all exception , wnether the 
number may ſupply the defe&. 
206 

Witneſſes no greater then all excep- 
410N in three reſpeQs. 206 
Witneſſes are ſometimes excluded 
for their diſhoneſty, 206 
Witneſſes ſometimes excluded. for 
want of 1dgement. 207 
Witneſſes ſometime excluded for at- 
feftion, 207 
Witnefſeswhether they be alwayes 
 necellary ina written will. 21x 
A Woman coucrt cannot make a te. 


| ther it be goodif 
Ihg the couerture. 50 
A Woman whether ſhee may bea 
witneflc, 206 
Women as well as men may be exe- 
cutors. 222 
l:-» "oy teltzment what it figni- 
eth. 


This Word laſt will what it Konig 


eth. 


This Word Juſt, whatit Gonifeck, 


ThisWord Iuſt,taken forfull or os 
fe, 6 - 

This Word Sentence , hath many 
ſignifications. 7 
Words vnaduiſedly ſpoken, make 
not ateſtament. 9 
The Wordsof the teſtator -are not 
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 preatly to be regarded as his 
will and meanin IO 


Theſe Words Lawfall and iuſt, how 


they differ. I2 
Theſe Words diſpoſition and ſen- 
tence hovy they differ, I3 


Thus word codicil what it figniheth. 


I3 

This word Tuſt what it ſignifieth 1n 
the definition of a codicill. © 14 
Words without meaning are of no 


force. 131 
By what Words the diſpoſition is 
made conditionall, 136 
Of the Words and ſentences of a 
written teſtament. 210 
Writing neceſlary*1n the deuiſe of 
lands. 21 


Written teſtament what it is. 25 
Writing after the making of the te- 
ſtament, whether it doc make it a 
written teſtament. 25 
A Written teſtament hath ſome 
things peculiattoit ſelfe. 25 
Without writing, the deuiſeof lands 
is not good. 25 
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A Written Teſtament may be pro- 
ued, though the witnefles be not 
prinie to the contents. 26 

What isto be obſerued in written te. 
ſtaments, where the witneſſes are 
notprivy to the contents, 27 

A Wruten tcſtament, in what man< 
ner of ſtuffe it ought to be writ» 
ten. 210 

A Written teſtament, in what lan- 
guageitought to be written, 210 

A Wricten teſtament, in what hand 

it oughtto be written. 210 

A Writing being found in manner 
of a will, whether it bepreſumed 
the very will , or but a draught 
thereof, 325 


Y 
Yeares 21. requiſite for the deuiſe of 


ands. $ 
Yeares after fourtcene a boy , _d a 

woman after tyeclue , may make 

their teſtaments of goods, 38 
Yeares, Sce age. 


fe- © the his. 
ſhe refuſeth whe. ſhe refuſeth ; afterwards 
"RE "vous theis willing, but here. 
ther 
fuſcth, whether, 
2. 13- Jlavefull vnlaywull. 


2 28. Excellence———-Eriftence, 

1. 33- heduth————kthatdoth, 

2. 13.14 Nectflirie——— Acceſſory, 
8. aduifion- ————deuiſion. 

2 22, doubtfill————double. 
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